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PLHE LATE MR. R. NARAYANASVVAMI AIYAR. 


-.h.S—— — 


. For THE MAbhAs LAvv /OURNAL, the year 1946 opensin moöurning. 
Mr. Narayanasvvami Aiyar, its İğdıtor, Proprietor and Publisher, 
" passed avvay on December 24, 1945. He became the sole proprietor 
of the Vournal in ıgiq and during the thirty odd years of his manage- 
ment, he not only maintained its reputation but also bullt up its 
prosperity beyond all antıcipations ofıts early years. And novv itpasses 
on as a rich heritage into the hands of his son, Mr. N Ramaratnam, 
vvho ıs the grandson of one of the founders, Mr. V Krishnasvamı 
Aiyar. 


The history of TuHe MAnpRAS LAvv İOURNAL vull be found ın the 
, pages of the Vournal for I9411na contribution by Sir P. S: Siva- 
svvamı Aiyar on the occasıon ofits Golden Tubilee Celebration. "Tvvo 
founder members dropped off ın the first years and Mr. P. S. Siva- 
svvami Aiyar vvho (oined in 1808 having resigned on becoming Ağvocate- 
Generalın ıgor, Mr. V. Krishnasvvami Aiyar and Mr. P. R. Sundara 
Aiyar became sole proprtetors of the Lavv /ournal Mr. V Krishna- 
svvami Alyar became fludge in i9ıo. His sons vvere young, and 
Mr. R.Narayanasvvami Aiyar, vvho had beenenrolled as a vakil in rgo8 
and vvas vvorking vvith him, took his place as fomt proprietor. Mr. 
Sundara Aiyar became (fudge in ıgır and his brother took his place. 
In ıgıq Mr. Narayandsvvami Aiyar bought him off and, became 
“sole proprietor. He vvas too young at the bar in ıgıq and soon the 


Lavv Tournal engrossed the vvhole of his attention and his connection: 


vvith the legal vvorld slovvly cam€ to centre round the Lavv lournal. 
He acquired a printing press in 1921 vvhich not only facilitated the 
publication of the Vournal: but also enabled other successful ventures 
, like the publication of the CiviP” Court Manuals, the Qninquennial 
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and Decennial Digests and Subyiect-noted Index of Cases, Recently 
he took over the publication of the Federal Lav, lournal, Years of 
conscientious vvork have built up for the publications of the Madras 
Lavv Tournal Press a reputation for quality.” The possession of the 
press has expanded the sphere of usefulness in other directions also. 
KALATMAGAL, the Tamil Tournal and a neat edition ofthe Ramayana 
in: Devanagarı vvith an index book of alphabetical lıst of verses may be 
specially mentioned. 


Of Mr. Narayanasvvami Aiyar,as a man, my knovvledge begins 
vüth Mylapore. I knevr his family from my early years. I knevv 
his father as a man of tact and influence and position in Tiruvada- 
marudur. İt is only six miles” from my village. My recollections 
Öf his family are mixed üp vith the celebrated Pushyam festival"of 
the place, including a most excitiıg car festival and ending vith a 
musical entertainment in the local mutt by the most celebrated 
musician of the time and many a mght of late and tıred sleep:in his 
street. As 1 said, myacquaintance vuth him began in Mylapore after 
his marriage, in ıgo8. Sparing in speech but free, çasy and pleasant 

in manner vvhen he spoke, of smiling countenance and youthful 
İ appearance and generally of placid temper Mr. Narayanasvvami Aiyar 
vvas a popular figure in Mylapore. He vvas liked by all, He 
 alvays looked yqunger than his age. On the celebration: of his 
, Sixty-first birth day the comment vvas that he and his vife looked 
ten years younger than they vvere. He vvas generous and charit- 
: able in: dısposition. An insidious disease, unnoticed for a time, 
-soon claimed its victim and neither operation nor the most recent 
remedies could save him. He knevv his approaching endand the 
"vvay he met the end on the day ofhis death attested to his essentlally 
— religious temper. 
. The Madras Lav, İTournal nov passes into the hands of 
Mr. Ramaratnam. Ifhe inherited, insome measure, hisfather”s povver 
, Of organisatıon and management and hıs mother”s.and grandfather”s, 
, Courage and determination, it vvill not be difficult for him to manage 
i the affairs of the Lavv Vournal, After allno fournalisrun by one man. 
Mr. Ramaratnam.is a Lav: Graduate, though he has not enrolled 
, himself among the advocates, His father intended him to take his 
I place as proprietor and publisher.of the Lavv lournal. Since the days 
) of its early editors, Mr, Narayanasvvami Aiyar has sustained the. level 
: Of the Pournal vvith the assıstance of.lavvyers of eminence. Ediıtorial 
vvork largely fell on Mr. (nov Sir) S. Varadacharlar till he 
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became a Pudge, on Mr. B.Sitarama Rovvtill he became a Government 
Pleader and on Mr. S. Venkatarama Aiyar till he became the Principal 
of the Lavv College" of the Andhra University. "The members of the 
Bar have great opportunıtıcs to raise themselves and raise legal 
studies to a high level by makıng valuable contributions to the pages 
of a V/ournal of such establıshed reputation. 


I am sure that Mr. Ramaratnam assisted as he vill be by his 
uncles Mr. K. Balasubramania Aiyar and Mr.K. Chandrasekharan, 
vvho are both keen students of lavv, vvillfind no dıfficulty in running 
the Madras Lavv .ournal efliciently and successfully 


T., R. V SASsTRI. 


REFERENCE IN MADRAS HIGH COURT. 


e Atthe Madras High Court, before the Chief Tustice and Mr. Vustice Lakshmana 
Rao, a reference vvas made on ənd Şanuary, ıg46, by Mr. K. Raylah Aıyar, 
Advocate-General, to the death of Mr. R. NARAYANASVVAMI İYER, Proğrtetor end 
Editor of "THE MADRAS LAvv TOURNAL. 


"The Advocate-General saıd:— , 


“€ İt iis vith profound regret that I have to convey to your Lordships the nevvs 
of the death of Mr. R. Narayanasvvamı İyer, an advocate of this Hon”ble Court. 
H Mr. Narayanasvvamı İyer did not achieve name and fame ın the actıve practice 
Of the lavv, he certamly establıshed a reputatıon m the field of legal fournalısm and 
legal publicatıon. He vvas enrolled in the year rgo8 having served his app enticeship 
under the late Mr. V. Erishnasvvamı İyer, (hıs father-ın-lavv). He vvorked fo 
some time mn hıs chambers until the latter”s premature death Later he iomed 
Sır P. S. Sıvasvvamı İyer and later still he vvorked in the chambers of Mr. S. Srinivasa 
İyengar, vvhere he vvas a Punior vvhen 1 myself entered that bffice. 


But very soon m Igıq he became the sole proprietor ofthe Madfas Lavv 
Tournal and thereafter turned his attention and confined his actıvıties and 
energies solely to that field. Hovv great vvas hıs success therem ıs vvell-knovvn to 
all ofus. "The Madras Lavv lournal under his able gundance has maintamed a re- 
putation second to none m the vvhole of India (Copiously annotated” and upto 
date Civil and Criminal Court Manuals, the Annual, Quinquennıal and Decennial 
Digests, the ınnumerable text books publıshed by the Madras Lavv Tournal bear 
ample testimony to hıs abilıity For sometıime he vvas a reporter, then 
the proprıetor and latterly the editor of the Madras Lav, Tournal He vvas a 
quflet and unassuming man of a setıring dısposition, but at the same time he vvas 
unostentatıously generous. Qourte a number of yuniors vvho had come across him 
in his sphere of actıvıtıes have reason to remember the ample and lıberal help 
vvhich he unıformly extended to them He leaves behind hım a son vho vve 
trust vvıll continue the tradıtıons established by him”. 

The Chief Tusüce in: associatıng”himsell ünth. the sentiments: exğə essed by "ig Adiocate- 
General sad : 

“Tand mv learned brothers learn vvith deep regret of the death of Mr. R Nara- 
yanasvvamı İyer and vve vvish to associate ourselves vvith the sentiments expressed by 
you, Mr. Advocate-General. He vvas not a promiınent practitioner of this Court 
but he has played hıs part for many years in the admınıstratıon of Vustice. The 
Madras Lav, Toumal vnth vvhich he vvas connected has got a great reputatıon 
and 27770 the time he vvas in control of it, he maintaıed a very high 
standard 


VVe vvish you to convey to the-members of the bereaved family our condolences.”” 


xxx—xxımn—ıxanmınnunşmıı ın nxımııhşoaısınmınuısın uuuunnn——ıııınınasınununıı. 
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"BOOK REVIEV. 


Hımpu Lavv rx BnrrısH İNDTA, by S. V. Güpte, BA , Ln.B, published by N M. Tripathı, Ltd b 
Lavv Publıshers, Prınces Street, Bombay, 1945, 1148 pages. Prıce Rs oz 


Mr. Gupte”s book runs on İmes more or less sımılar to those follovved by Sir Dinshavv Mülla 
ın his presentatıon of the principles of Hindu Lav İn the preface he states that he has attempted 
to state “ as many rules and prıncıples of Hindu Lavr”” as it vvas possible to rescue from the morass 
Of cases and decısıons,” ın the form of Artıcles not meant as a code but as a statement of the results 
arrıved at by him from an analysis of the case lavv, İt may at once be conceded that Mr. Gupte 
has achıeved a considerable  measure of success in this method of presentatıon. "The enunciatıons 
are generally accurate and hıs examınatıon of case lavv is minüte The decisions dövr to the end 
Of 1944. have been taken note ofand ın some cases decisions xendered up to May, 1945, have also been 
referred to. 1n some matters the proposıtıons as stated sound debateable Tt ıs stated that a co- 
parcenary does not requıre any nucleus of property. GCo-parcenary ıs seally a tenure and the expla- 
natıon thereof ın Aöra)nam”s case cleariy contemplates the existence of propertyy “The meanıng of 
“rına ” found in .Vachimuthi?s case1 as covering a vvider range than the vvord “ debt” and as therefore 
enlargıng the scope of the son”s pıous oblıgattıon is set out on page xxv, but it is döubtful vihether 
such a vtevv could stand unqualıified havıng regard to certaiın observatıons of the Privy Council in 
Akhara Udası Nirisani v. Suraşbal Singh?. İt is observed on page 8go that anuloma marriages are 
not valıd ın Calcutta and the decision in /Valinaks”a v: RayaniS is cited in support, İn that case itself 
on page Igog it is observed “”a marriage betvveen a Brahmın and a Sudra vvoman though 
not.an approved type of marrıage ıs süll a marriage and the children are legitimate.” İn regard 
to the share vvhıch an-adopted son can claım vrhey, he co-exists vvith an after-born aurasa son of the 
adoptıve father, three different enunciatıons are made At page 274 it is stated that he takes Aa/f 
the share of the natural son ın Madras among dvriyas At page 466 it is lar. dövm that he takes 
one thurd the share of the aurasa son and at page 276 it is observed that his share is one fourih of that 
of the natural son. 


İn regard to the treatment of the prıncıples Mr Gupte has divided the subyect into five “ Books” 
Book I grves a general introduction , böoks İT and İİİ deal vüth the principles relatıng to property , 
book TV deals vuth status and book V vvith R number of miscellaneous “topicss The texts of the 
ımportant enactments modifyıng pure Hindu Lavr are also given in the foçm of appendices at the 
end of the dıscussıon relatıng to each topic, vvith commenis on the sections This is a feature of the 
book vvhıch ıs sure to enhance its utility “The publicatıon is a valuable addıtıon to the list of books 
on Hındu Lavv and is sure to be hıghly helpful to lavvyers and students alıke 
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THE MARCH OF LAV : ıg45. 


“€ Variety is charmıng”” Itiis an ancient adage and accounts for the beatitude 
of yudge-made lavr. There ıs alvvays something nevv rearıng up and in consequence 
there is a contınuous stream of fresh decisions, No less than forty-five yudgments 
of the Pudicial Committee alone have been reported in these columns in (he course 
of the year An attempt ıs here made to"ındicate the march of lavv, in some Of ıts 
maın branches. : 


Tuz Hisu COURT İTS POVVERS AND İURISDİCTİON.—İhe scope of the High 
Cou£”s povver to give directions in (he nature of 2abeas corğus feli to be consıdered 
by the Prıvy Council ın tvvo cases, İn Eroğeror v. Sibnath Baneyyee", it is poınted out 
that though accordıng to English Lavyv, a discharge or an order directing a dıscharge 
under a vvrit of habcas corbus is final and not subyect to appeal, yet ın vievv of the 
special terms of section g05 of the Government of İndia Act, 935, appeals to the 
Federal Court from such orders of the Hıgh Court vvill be competent, E0rg-Eriğeror 
v, Khusaşa .Nazır Ahmad?, explaıns that the functions of the polıce and the yudiclary 
bemg complementary, the Gourt cannot interfere vvith investigation by the polıce 
ınco the cırcumstances of an alleged cognisable cerime and the Couürt can be invited 
to give directions in the nature of /abeas corğus only after its furictions begin in regard 
to the matter, namely, after a charge ıs preferred before the Court. Goonesinha v. 
de Kretser8, indıcates that the Hıgh Court cannot and vrill not issue a vvrit of cerizorarı 
to brıng up an order made by a yudge of that Court or of a Court of co-ordinate 
authorıty. The scope of the povver of the High Court to revievv evidence in an 
appeal agaınst acquuttal ıs considered m: /Vur Mohammad v. Emgeror3, Vvhere it is 
laıd dovm that the High Court can revtevv at large all the evidence upon vvhich 
an order of acqulttal ıs founded and to reach the conclusıon that upon that evidence 
the order of acquıttal should be reversed. The rulung in Zala ,7aiamdas v. The 
Kung-Emşeror5, decides the important pomt that the High Court has no povver 
to grant baıl pending an appeal by special leave against a conviction from the 
Hıgh Court to His Mafesty-ın-Couricil, 


Tu BaR. Irs RısHrs, PRIVILEGES AND DüTiES.—İn Paraslram Deturam Shamdasani 
v Kung-Emğeror,5 it is polmnted out that an insult to counsel is very different İrom 
an insult to the Court itself and vvould not amount to a contempt of Court so as to 
yustify the exercise by the Court Ğf its summary yürisdiction regardınğ çontempt. 
Daşirict Tüdge of Anantabır v Vema Reddt", decides that persons enrolled as advocates 
of any Hıgh Öourt under the Bar Councils Act are not prohibited İrom practısıng 
in the subordinate Courts of a province nötvuthstandıng that they had been enrolled 
as advocates by the Hıgh Court in some other province, İn Ramanada Mannadıar 
550000 00 000 .——.——————— 


ı (1945) 2 MLİ/ gs (PC) 5 (1g45) 2 ML/ qo (PC) 
2 (1945) 1 ML/ 86(PC) 6 (ıg45) ə ML ro (PC) 
3 (945) ə MLİ sıq (PC) ə 7 (ı945) : MLİ ro6 (FB), 
4 (1945) 2 ML/ söz (PC) 


B 


“. 


6 THE MADRAS LAVV yfOURNAL Lo46 


v. Ramasıvamı Aıyar3, the cərcumstances under vvhich: a legal practitioner can be 
permitted to appear agaınst hıs former clent in the same suit are considered and the 
.Tule is lad dövyn that it d epends entirely on the discretion of the Coöurt to grant or 
vvithhold permission Degy? Göa v Trıcumy Tutandaş3, is a decision of the udicial 
Committee mdicatıng onfe ala that counsel vyho had assented to the addıtıon of 
partıes cannot be allovved to vvithdravv his assent after the coriclusion ofthe arguments 


CONSTITUTIONAL LAvv.—İn 3aşdeo Agarısalla v The King-Emberor3, the principle 
18 reiterated that vvhere special statutory povvers are conferred and specıfic provısion 
18 made ın the statute as to the manner ın vvhıch the provisions are to be exercised 
they should be exercısed by the authority and in the manner specifted in the statute 
and ın strıct conformity vvith the provisions thereof The decision of the Federal 
Court ın 7?e Bank of Commerce, Ltd , Khulna v Kunya Behanı Kar$, and The Bank of 
Commerce, Ltd , Khulna v .NVnbendranath Datta5, have m some measure dispelled the 
element of uncertaınty hangıng round the valıdıty of provıncial legislations like the 
Bengal Money-lenders Act and the Madras Agrıculturists” Relhef Act in so far as 
they affected negotuable ınstruments “The former case states that the valıdıty gf a 
provıncıal enactment ın respect to a matter in the Provıncial List is not finally settled 
by a decısıon that the legislation is in pith and substance one dealıng vuth such 


. a matter , that the opening vvords of section 100 (3) of the Constitution Act 1935 


ımpose a further limitatıon on the provincial pövver, namely, that the legislation 
shall not trench on a federal subyect excebt onlyıncıdentallyand that such incidental 
character must be determined vuth reference to their relation to the subyects men- 
tioned in the Federal Last: In that vievv it vvas held that the provisions of the Bengal 
Act ın so far as tt affects claıms on promussory notes are beyond the povvers of the 
Provıncial Legislature: Follovvng these pronouncements a Full Bench of the Madras 
High Couürt has held in Tegnanarayana Somayayılı v Subbarayudu5, that sections 7, 8, 
9 and ış of the Madras Agrıculturists” Rehef Act, ın so far as they run counter to 
sections 82, 79 and 8o of the Negotiable Instruments Act relatıng to 
promussory notes are g/ira ves the Madras legislature An authoritatıve 
interpretatıon of the openıng vvords of section 100 (1) and Too (3)1s found 
ın Governor-General in Council v: Province of Madrasş", vvhere ıt ıs laıd dovn that 
the effect of those vvords ıs that ıf the legislative pövvers of the Federal and Provincial 
Legislatures enumereted in lists 1 and İlofschedule VII cannot faırly be reconcıled, 
the latder must give vvay to the former, but that it should be first considered vvhether 
a faır reconcılıatıon cannot be effected by giving to the language of the Federal 
Legislatıve Last a meaning, vvhich, if less vide than it might in another context bear, 
15 yet one that can properly be given to it and equally giving: to the language of the 
Provıncel Legislative İst a meanıng vvhich it can properly bear. İn Basanta Chandra 
CGhose v The Kiüng-Emğeror8, it is rüled by the Federal Court that legislatıon relatıng 
to the efficrent prosecutuon of the vvar, to vvit, the Restriction and Detention Ordi 
nancc İ11 of 143, vill be viüthin the ambit of sehedule VİT to the Constitution 
Act as connected vvith “ defence,” a subyect specifled ın entry 1 of List 110 The 
Vudicial Commiüttee”s pronouncement in Ermğeror v: Siönaih: Baner), brings into 
prominence the vvıde language of section 205 of the Constrtution Act as relatıng to 
both the cıvıl and eriminal yürisdiction ef the High Coürt, in consequence vvhereof 
an appeal could be taken to the Federal Court against the dıscharge or order directing 
dıscharge under a vvrit of Rabeas corğus and a further appeal could be taken therefrom 
to Hıs Mafesty ın Council Another point dçcıded s that section 49 (2) of the 
Constitution Act does not lmit the operatıon of that section to matters vuth respect 
to vyhich the Provincial Legislature has povver to make lavy but has to be construed 
as provıdıng an extensible İmmit and not a maximum İmit, and that section 124 4) 
of the Act should be understood as affordıng a means of such extensıon. Hence 
such matters as those vvhich fell to be dealt vvith by the Gövernor under rule 26 
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of the Defence of Indta rules could be dealt vvith by him in the normal manner,in 
vyhich the executive business of the Provincial Gövernment 1s carried on under the 
provisions of chapter II, part I11 of the Constitution Act and in particular under 
the provısıons ofsection 49 and the rules of busıness made under section "9 ə” 
decısıon ın Seerefary of Statev 7? M Lall1, holds that the vvords “ except as expressiy 
provided in this Act” ın-section 240 ofthe Constitution Act are not to be understood 
as referring only to pıovısions of the Act outsıde the section but are apt enough to 
include a İmitatıon or qualificatıon on vhat follovvs in sub-section 1 by provisıons 
later on found ın the same section , so much so, sub-section 8 cannot be read so as 
to exclude the yurısdictıon of the Court to determine vrhether or not the opportunıty 
to the party affected to shovv cause ağaınst the taking of the suggested action has or 
has not been reasonable In /eads v King-Emğeror?, (he Federal Court recognises 
that section 27o of the Constitution Act is caprıcious in its operation and that ıt iş 
difficult to make any logical grounds the basıs of construmg tt , that (he vvords 
“€ proceedings civil or criminal ”” in sub-section T do not ınclude court-martial 
proceedıngs and that there vvas no context either in section 27o or elsevyhere in the 
Constrtution Act to make the vvords subsume such proceedings Sura) Parkash v. 
The Kıng-Emğeror5, holds that the offence under section 408 or 409 of the İndian 
Penal Code s not one ın respect of vhich the protection afforded by section 270 
of the Constitutuon Act can be claimed and that ın cases to vyhich the section applıes 
it requires that ıf proceedıngs be ınstıtuşed before the sancüon 18 obtaıned such 
proceedıngs are vyholly void and fresh proceedıngs must be ınstıtuted after the 
sanctıon is obtarned In Manccka Sundara Bhattar v R S .Nayudu, it is held that 
sectıon 298 (2) (2) of the Constitution Act enactıng that nothıng thereım shall affect 
the operatıon of any lavv vvhich recogni$es the existence of some rıght, privilege or 
dısabılıty attachıng to members of a community by virtue of any personal lavv or 
custom 15 really a. qualıficatıon of sub-section T vvhich lays doövrn that no subyect 
of Hısş Maşesty domruled in İndia shall on grounds only of religion, place of birth, 
descent, colour etc , be mneligible for any office under the Crovvn or be prohibıted 
on any such grounds from acqurring, holdıng or dısposing of property or carryıng 
on any occupatıon, trade, busıness or profession ın British İndia, and has nothing 
to do vrith the povvers of theLegiıslature to legislate vvith regard to religious ınstitutions. 
In Umaşyal Achi v Lakshmı Achi5, itis held that the effect ofsectıon 317 of the Gonsti- 
tution Act 1s 27ma facie to establısh the uninterrupted contİnuation of the Indian 
Legıslature and its legislative procedure notvvıthstanding the formal repeal of the 
exıstıng legislation by section 321 :0f the Act The yudgmentofthe yudıcial Committee 
in: The King-Emğeror v. Benoarı Lal Sarma5, sets out the principle that the questton 
vvhether an ordinance is znira ozres or ülira vtres does not depend on considerations 
of yurisprudence or of policy but depends sımply upon examıning the language of 
tbe Government of İndia Act and of comparing the legislatıve authorıty conferred 
on the Governor-General vvith the provisions of the ordinance by vvhich he is pur- 
portıng to exercıse that authorıty 


CRTMINAL LAvr —A vholesome and salutary principle of purisprudence 18 
recognised ın Alexander Stologo v The Kung?, vihere it is laid dövrn thatifea conviction 
has resulted from regardıng as criminal an act vvhich 1s authorısed by lavv, that 
does amount to a breach of natural Pustice, because it means that there has been 
a convictıon for vhat the lavr does not recognise as an offence In Mahbub Shah v. 
King-Emğeror8, an authoritative expositlon of section 34 of the Indian .Penal Code 
is to be found “The Tudicial Committee pomnts out that the section lays dovn a 
prıncrple of ioint hability in the domg of a criminal act and that the essence of the 
habılity is to be found m the existence ofa common intention anmmatıng the accused 
leadıng to the domg of a erımınal act in furtherance of such intention ş that the 
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ıntention requned need not,be “the common intention of all” or “ an intention 
common to all” but only ımplies a  pre-arranged plan in pursuance of 
yrhich a criminal act is done in concert The rulmg in Pandıt Küshori Lal 
V The Kung-Emğerorl explaıns that though vvhen first enacted the sentence of 
transportatıon meant transportation beyond the seas and section 58 
of the Indian Penal Code vas intended to provideonly for temporary 
detention of prısoners avvaıtıng transportatıon, still havıng regard to Acts passed 
sınce the Penal Code, regardıng the penal system, section 58 can no longer be cons- 
trued as provıdıng only for the transıtory detention of prisoners avvaitıng conveyance 
to a penal settlement outside İndia Tn re 7esudas Aöğadınaı Paıllas,? Teiterates the 
prıncıple that the brıbe-giver is in the position of an accomplice and as a matter of 
expediency hıs evidence should be corroborated in matessal particulars mmplicatıng 
the accused Sura, Parkash v. Rüng-“Emğeror8, lays dovvn that an offence under 
section 408 or 4o9 of the Code ıs not one in respect of vvhich the protection of section 
27o of the Government of İndia Act can be clarmed mn re Remz- Reddit, pomnts 
out that sınce under section 410 pıioperty ecriminally misappropriated is stolen 
property, there ıs no logıcal reason vvrhy a man vvho is. in possession of göods soon 
after they have been crımınally mısappropriated, if he cannot account for his 
possessıon, should be regarded as less likely (o have misappropriated them or to 
have receıved them knovvıng them to be stolen than if they had been the subşect 
of theft ə 


e 

EvIDENCE.— İVvvo decısions of the Privy Council on interesting, questions relat- 
mg to the lavv of evidence fell to be rendered ın the course of the year In Mohamed 
Sugal v: The Ring,” the principle is laid dövr that once there is admıssıble evidence 
ıt could be acted upon ş corroboratıon unless requrred by statute goes only to the 
vveıght and value of the evidence Tn regard to the reception of the unsvvorn testi- 
mony of a child it is polnted out that vvhereas ın English lavr such evidence müst 
alvvays be corroborated ın some material partıcular ımplicatıng the accused, in 
İndıa, there ıs no such provision and the evidence is made admıssıble vvhether 
corroborated or not, vvith the result that though ıt ıs a sound rule in practıce not to 
act on the uncorroborated testımony of a child, vrhether svvorn ör ünsvvorn, it is only 
a rule of prudence and not of lavv anzel Youth v The RongS, elucidates tvvo pomts 
İn the first place the Pudıcıa1 Commüttee points out that vvhere there vvas evidence 
agaınst the accused on vvhich the yüry vvere enttiled to convict, its strength ıs not 
a matter for theır Bordshıps to determine unless some step has been taken vvhich 
is contrary to natural yustice or some grave and substantıal inyüstice has been done 
Secondiy, ıt ıs made clear that though ın all yont trials the mind of the yüury may be 
influenced byethe receptıon of evidence vrhich is only admıssıble against one of the 
accused, the practıce ın England, has alvrays been to admıt such evidence leaving 
ıt to the presiding Tudge to vvarn the yury that the evidence müst not be used to 
strengthen the case agaınst ot to lead to the convıctıon of the prısoner against vvrhom 
it is not admıssıble. Oöanna v Gangıah?, holds that a statement by a brother of the 
plaıntıff, a person yointly interested in the subfect-matter of a İrtigation, on a former 
occasıon before a revenue “officeı, on a question of heirship to a deceased person, 
vvould be admıssıble ın a İater İitigatıon concerning the same question under” sec- 
tıon 18 (ı) of the Evidence Act, Tn İn re Gangaosa,8 it is stated that the vvord “ con- 
fession ” in section gö cannot icasonably be interpreted to mean a cönfession of any 
offence for əvhich the accused persons are bemgk tried but only of the very offence 
for vvhicİf they are bemg trieed, the term “ offence ” alvvays including: abetments 
and attempts "The rulıng ın İn re Ram Reddi,” emphasıses that the illustratıons 
to section 114 are not exhaustive and do not restrict the presumptions regardıng 
(he existence of facts (o the facts covered by the ıllustratıons, but indicate on the 





I 0 ı MLİT 399 (PC) 5 (1945) 2 MLİ 493(PC) 
2 (1945) 1 MLİl ölə (1g45) 2 MLT 578 (PC) 
8 (ıg45) : MLİ/ göz: (FC), 7 (1945) 1 ML) 378 
4 (ıg45) 1 ML ooo, 8 (945) ə MLİ 479 


1) THE MADRAS LAVV TOURNAL. ğ 


contrary that, if a questıon arıses as to vvhether the exıstence of a partıcular fact 
may be presumed, the crıterion müst be vvhether the Court thinks it İikely to have 
happened, regard bemg had to the common course of natural events, human conduct 
and public and private business in their relatıon to the facts of the partıcular case. 
Bhubatırayu Ramarayı, In vet, brıngs to the fore the prınciple, that, sınce an ınference 
under section 114 that the accused had committed theft, etc , could be dravm onİy 
if he is not able to explaın his possession vhere an explanatıon is called for, no such 
presumptıon could be dravrn vvhere the accused is a bon deaf and dumb mute., 
The iulmg ın ,7esudas Ağğadura Pıllu, İn re,? elucidates the useful point that 
assumıng that an accomplıce can coiroborate himself undei section 157, vvhıch is 
hıghly doubtful, the statement made by hım (a bribe-giver) to be admıssıble must 
have been made at the tıme of the event or shoıtly after vvrhen a reasonable oppor- 
unity for makıng it presents itself 


TonrTs —ln Zala Punnalal v Kafturichand Ramyı5, it is pointed out that there ıs 
nothıng like an exhaustive classificatıon of torts beyond vvhich  Gourts should not 
proceed, that nevv ınvasıon of rıghts devised by human ingenurty müght give rise 
to nevv classes of torts and that malıcıous house search may constıtute a tort. "The 
decisıon also affirms that the avvard of exemplary damages ın cases vvhere the 
defendant has acted contumelıously ıs sanctıoned bothunder English as vvellas İndian 
Lav” Tn Subuah Reddy v .Tordon3, the Privy Council pormts out that the rule in 
Flnt v Lovellö, that an appellate Court (yll be disinclined to reverse the findıng 
of a tıial Tudge as to the amount of damages merely because they think that iftthey 
had tried the case ın the first ınstance they vvould have gıven a lesser sum, cannot 
apply ım its full rıgour in British İndia ınasmuch as civil sutts are not here trted vvith 
a yury and trial yudges have less experience in assessing damages for torts than they 
have ın England, vvhere such claıms are very common The decision in Zaza 
Goundan v Palam Gouadan6, deals xvith the interesting question of the hability ofa 
person changıng the conise of a channel, for damages caused to a neighbouring 
ovvner, vrhere the change ın the course of the channel vvas not the prımary cause 
of the damage but an extraordınary raınlall vvhich vvould have rendered the damage 
inevitable even if there had been no change of course “The prınciple vvas lad 
dovvn that before the plaıntıff can succeed ın a suit for damages one of the things 
he should prove ıs that but for the defendant”s act the phenomenon vvould have 
passed hım scatheless . 


Hmopu LAv  —İn $:n)adi: Rayı v Salyanarayana Pantulu," it vras held that the 
Prıvy Council decision in Bhagısan Singh v Bhagısan Singh, in relati?n to the rule 
that the adopted son should bear the reflection of a son did not go beyond,ihe cases 
of the daughter”s son, the sıster”s son, and the mother”s sıster”s son and theiefore 
(he decisıon in 44:na)s22 v Ramanadha$, that there can be no valıd adoptuon unless 
a legal marriage yvould have been possible betvveen the person to vvhom the adoption 
ıs made and the mother of the adopted boy in her malden state, except vvhere there 
ıs a custom recognising departures, remains göod lavr, vüith the result, that the 
adoptuon of a boy vvhose mother in her maiden state and the person for v”hom the 
adoptıon vvas made vvere sagotras, vvas valid, a custom permitting such adoptions 
bemg made out The decision in Subramaman v Mutha Chethar10, ıs far-reachıng, 
ın so far as it holds that on adoption by a vvidovver the adoption veli take effect as 
if the son had been adopted ın the İifetime of the predeceased vvife of the adoptive 
father, so much so the adopted soft vvill divest. all intermediate estates “vhich had 
vested before hıs adoptıon subsequent to the death of the adoptive mother either by 
mnheritance or by a custom of reverter to the parental famıly of the strıdhana 
of a vvoman dyıng sonless 
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m . ə) d x” .. 
One. our Turş ıp,/”zgabğa Chethar v “Subramamaml vvas that a Sudra 


The decısıon of the Full Bench in Sz25ana v Balasubbareddi3, mdicates that the 
vlevv suggested ın Peddayya v Ramahıngam" that a co-parcener may renounc€ hıs 
ınterest in favour of any of the other co-parceners and that the benefit of the renun- 
ciatıon vvill appertaın only to such member ıs no longer tenable "The Full Bench 
poınts out that a member of a yömt Hindu famıly göverned by the Mitakshara 
laxv cannot give his interest in the family estate to once or some of several coparceners 
only so long as they remaın yomt ın estate but a relinquishment of his interest vvould 
operate for the benefit of all the members. Suryanarayanamurthı v Veerrayu5, veveals 
the interesting result that the assets revertıng to a coparcener on the annulmeğt of 
hıs adyudıcatıon as insolvent come batk to hım as yomt famıly property only 
and not as hıs separate propety The rulmg in Suö5areddi v Venkataramanayamma", 
dıscloses that tihough the manager of a yomt Hındu famıly cannot revive a time- 
barred debt so as to affect the other memhbers of the famıly, he vull be competent to 
renevv a debt vvhich vill be enforceable by reason of section 4 of the Limitatıon Act, 
by the executıon of a fresh promıssory note on the day the Court reopens vvith 
a vıievv to stave off the suıt 1n Öazan: Ammal v .Nataraşa Agyar5, it is made clear 
that vvhere an endorsee for collection has obtaımned a decree agaınst the manager 
on a promıssory note executed by him, there is no impediment to the original creditor 
filıng a suit on the original cause of action against the other members of the yomt 
family seeking to make their shares of the family property ltable for the debt, provı- 
vıded that the decree already obtaıned by ihe endorsee ır assıgned to the original 


credıtor . 


Ir” Mt İnder Kuer v Mt Pırthuğal Kuer5, the Tudicial Committee reaffirms the 
prıncıiple that though there ıs no evidence of actual partıtıon of the ?omt estate 
by metes and bounds there can still be a partıtıon, as for instance by the defining 
of shares, ınasmuch as physıcal dıivision of property is not necessary But as pomted 
out ın Aöğaonı v Manıckam Pılla19, a, partıtıon of some of the assets does not of 
ıtself ımpiy a division in status , noi the fact that the ıncome of the agrıcultural 
lands ıs dıvided , nör the mere fact of the division of the outstandıngs and moveable 
property "The rulmgiın Subbaramı Reddy v Chenchuraghaza Reddy11, lays dovvn that 
a grandfather has no povver of ımposing a partıtion so as to effect a severance zpifer 
se as betvveen hıs mınor grandsons inasmuch as hıs position is not analogous to that 
of a father, the latter bemg the natural guardıan of hıs sons vvhereas a grandfather 
cannot be one unless appointed by the Court /Vagağğa Chethar v Subramamam1 
decıdes that ın a minor”s suit for partıtıon vhat the Court has to decide is vvhether 
a partıtıon isın the best ınterest of the minor ş that, vvhile mere speculatıon in 
shares by the father may not ınduce such conclusion the father”s illicit relationship 
vrith a dancıng girl vvould be another matter 


Tvvo decisions relating (o the lavv of debts may be noted "The lability of a 
son by reason of pıous obligatıon to pay a suretyship debt incurred by his father 
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ıs considerT ,yasi)ı 


that to make rty liable theie must in realı ebt due by 
the father, and vvhen the father executed a security bond, not for the payment LT 
any debt due by hımself at that tıme, but for the payment of a debt due by other 
the doctrıne of pıous oblığatıon cannot make the transacfıon binding on the 
ancestral property AMtefhacl v. Kandasam Muthirian? holdğ that vvhen the fathey 
of an undıvıded son executes a mortgage and the mortgağee bimgs a suit on it 
agaınst the son after the father”s death and the son denres th consıderatıon for tne 
mortgage, the onus of provıng consideratıon is on the mo ce and no duty ıs 
cast on the son to prove vvant of consıderatıon 












, 


The pronouncement of the Federal Court, ın Umaşal Achı Ni, hm Achə,3 
elucıdates that the expressıon “ separate property ” may be the antithçsıs Of”three 
other expressıons “ ancestral property ”, “ coparcenary property ” and.“ yoint 
family property ” , that the partıcular sense ıt bears vvili depend on the context 
ın vhich it appears and that the property held by a person as the last surviving 
co-parcener of a yomt famıly cannot be regarded as “ separate property ” vvıthın 
the meanıng of section 8 (1) of the Hindu VVomen”s Rights to Property Act, 1937, 
vyhereın the term refers to property ın respect of vvhıch the son of the survıiving 
co-parcener vvould not be entıtled to co-parcenary rı İ, eniy, İŞ”ayrıght of 
ınheritance on the father”s death if he survived hi ÇISIQT “AİYQ. fakes ıt 
clear that the dıstrıbutuon of the dıistributaklle möveğibl eriy of a pörgolk: ihere- 
ever they may be sıtuate, ıs ordınarıly governed yət lavv ofytbe-dlonifidile, of the 
ovyner at the tıme of hıs death and that ıt can m qi Ödüfferençç..for thıs-pufpose 
v”hether the lavv of domuvcile rests on common lavv ə 495/fift6”İavv Ty Velqğudhan 
Chetty v Commasstoner of İncome-tax” it is held that qölves his 
self-acquıred property to hıs son, the latter vvill takt 
unless ıt ıs apparent,that the father ıntended the gıft Töobacırxze 
son Venkata Veeraraghavayya v Sreemvasa Rao5, reaffirms the prıncıple that an 
ıllegitimate son cannot claim rights of succession to POD) sil 

In Pertambala Chethar v Sundarammal$ the prıncıple is lard“dovn ə the rıght 
vrhıch a Hindu vvidovv possesses to be maintained out of the property of her deceased 
husband ıs not forfeited by conduct vvhich disqualified her fçom being  separately 
maıntamed by hım, that her rıght only remaıns suspended and the suspension 
ccases vvhen her husband dies GConsequently her husband cannot execute a vvrill 
vyhich can defeat such a rıgpht YVenkatabbadu v Atchayya" deals vvith a problem that 
does not often occur İt holds that ın spite of an illatom son-in-lavv İtving. pomtly 
vuith the heırs of his father-ın-lavv, he cannot in the absence ofla custom 
b€ regarded as a co-parcener vvıth them , so much so his vvidovv cannöt found any 
claım agaınst them for maıntenance as the vvıdovv Of a co-parncener, 

















"ÇƏRSİ property, 


The rulmg in eeia Baş v. .Varasımha Shet8 shovvs that a guardıan may be ap- 
poınted ın respect of co-parcenary property, as for ınstance, vvhere the co-parcenary 
consısted of tvvo mınors and it vvas apparent that there vvas no one vvho could be 
ın yuridical possession Of the property as the kaıta and the vvives of the minors” 
father vvere quarrelling vvith each other / The povvers of a de /zcfo guardıan feli 
to be examıned by a Full Bench ın Pundarakakshayya v Sreeramuhu$ and it vras held 
that a de facto guardıan cannot bınd the miınor”s estate by a promiıssory note exe- 
cuted by hım ın the mınor”s name even in respect of money borrovved far necessary 
purposes and consequently a sale by hım in dıscharge of such a promissory note 
vyhich in its turn had been executed to dıscharge a still earlier debt binding on 
the mınor under a promissory note made by the minor”s adoptive father could 
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not convey a valıd title “ İt vvas also held that a de /2zcfo guardıan cannot by exe- 
cutıng a promıssory note extend the period of limitatıon in respect of the antecedent 

““debis of the mınor”s deceased adoptıve fathr ÖBağanayya v Pundanıkakshayyal ın 
appiyıng ihe prıinciple of the Full Bench decision pornts out that vhere an alıenatıon 
of the mınor”s property by a de /zcfo guardlan is set asıde the alıenee vvill be account- 
able for mesne profits from the date vrhen possessıon vvas delivered to him 


The decısion in Böslzn Saga v  Thakurn Mangala /Vain? recognises that ın betvveen 
the qualıfied estate vvhıch a vvidovv ordinarıly takes and the absolute estate vvhich 
by express conferment she can get, ıt ıs possible to bestovv on her vvithout conferring 
an absolute estate full povver of transfer over the property vvhıch she mherited from 
İhe executant as hıs vvıdovv 1n Akkamma v Pıchamma8 it is made clear that 
vvhen a person puts forvvard a claım based on a pre-existing estate, and that estate 
ıs to some extent recognısed by a compromise, the compromise has to be interpreted 
ın the light of the clamm put forvard and the estate vvhich vvill pass vvill be similar 
to that vvhıch vvas clarmed and the Court vvill not look beyond it except vhete it 
contaıns no clear ındıcatıon of the tıtle given to the vvidovv Söanmughasundaram 
Pıllat v Paroathı Ammal” holds that though an alıenatıon by one of tvvo vvidovvs, 
even if it be for a necessity, is not binding” on the estate, still the alıenatıon is not 
void buts onİy voddable and can be avoided only by the vvidovv or the reversioners 
and not by thırd patıes. Diöarma Rao v Veertah5 deals vvith a. question on vyhich 
yudicial opinion has been conflicting artl holds that vhere a surrender has been 
made ın good faıth, the fact that some portıon of the famıly property had passed 
out of the famıly by mıstake under an mvoluntary alıenatıon vvill not make the 
surrender ınvalıd "The decısion also lays dövvn that a surrender by a Hindu vidovv 
vvhıch vvas valıd at the time it vvas made cannot become invalıd because, subse- 
quent to the surrender, legislatıon oxade some other person the nearest reversioner. 
İn Seilkuroyar v Karubbayammal $ it is pomted out that though,a declaratıon may be 
for the benefit of a person vvho turns out to be the ultrmate reversioner, the Courts 
vvill not entertaın a suit by a remote reversıoner unless the nearest reversioner 
had refused to brıng such a suit or vvas colluding vuth the vvidovr or the alıenees 
or vvas othervvıse incapacıtated 


İNSOLVENCY LAvv —The decision in Pat: Gündebba v Official Recetver” lays dövvn 
that vvhere the Officıd1 Recerver applıed ın the first ınstance for an order to set asıde 
certaır? alıenatıons of moveables by the insolvent and after it vvas ordered applıed for 
an order dırecting the alıence (o pay mesne profits in respect of the items sold such 
profits could be allovved only for a period of three years before the date of the ap- 
plıcatıon In 7azna Afuhammad Sherif Mancar v Offical Assıgnee8 it is pomted out that 
a suit by a cveditor to set asıde altenatıons by the insolvent is not a. suit against the 
property of the ınsolvent but one agaınst third parties and the obyect of the suit 
ı$ to secure such property for the benefit of the general body of creditors and the 
leave of the insolvenecy Court is not therefore necessary for brıngıng such a suit 
The ruling in Oğlceal Receter v Goğalakrıshnayya? lays dovrn that the decision in 
Mahomed Sıddıque Yousuff v Offical Assıgnee of Calcutta10 does not apply to orders 
of adyudıcatıon under the Provincial İnsolvency Act and therefore an order of 
adğudication under the latter Act based on an act of the insolvent held by the Court 
to be one offraudulent preference does not preclude the transferee from shovvıng 
by ındependent proceedıngs that the transactıon dıd not constıtute a fraudulent 
preference TVenkata Hanumantha Rao v Ramakmshnayya"1 decides that a suit for the 
recovery of a sum of money as rent or as damages for the use and occupatıon of 
the plaıntıff”s land by the defendant—the period covered beımg after the adiudı- 
catıon of the defendant as ınsolvent— is not affected by section 4. (1) as the claım 
is ın the nature of unlıquidated damages, or, by section 34 (2) as the suit years 
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vvere after the adyudıcatıon İn Raznazelu Chelhar v Franciscu Udayar" its declared 
that once an adşyudıcatıon is annulled unconditionaliy under section 37: 1t must 
be taken that there vvas never any adyudıcatıon at all subyect only to the exceptıon ” 
laıd dövrn in section 37 Suryanarayanamırihi v: Veerrapı? illustrates an aspect Of 
section 87 vvhen it holds that on reverter under the section on annulment of adyudı- 
catıon of a member of asşomnt Hindu family, his assets in the hands of the Official 
Recerver come back to hımas yoint famıly property and not as his separate porperty. 
In Ofical Receter v Nemnadha Mudalhar 8 it is poimted out that the ınsolveney Court 
has yurısdıctıion to pass an order for payment of mesne profits The rulıng ın 
Subramama Ayar v Valhamma lays dovvn that section 68 definitely contemplates 
the ınsolvent as a person vvho might be aggrieved by an act or decision of the receıver 
and hence his vvidovr as his legal representatıve vvl have İocus sfandı to appiy to have 
a sale of the ınsolvent”s property by the recerver set asıde In Velayudia /V aıcker 
v, Annamalaı Cheityb it is explaıned that ın computing (he three years” period of 
İrmitatıon vihuch the plaintiff gets under section ig of the Lamitatıon Act by reason 
of the acknovrledgment of Hability in the schedule, the period during vvhıch the 
defendant vras an ınsolvent vvll have to be excluded and. there is nothmg in section 
78 to preclude that virevv 


TRANSFER OF PnoPERTY AcT —İn Ze/rul Hasan v Fand-ud-din,” it is made 
clear that persons vvho have acqurred an ınterest ın the property ın dıspute ğendente 
hte could not avaıl themselves of section 4a or 42 of the Act. Zoguz Rao v. Venkata- 
krishnayya .Vazdii," is a, decision on the applıdability of section 43 and lays dovrn that 
there ıs no duty cast on a vendee to make any enquırıes to vvhıch section 43 appİıes 
and mere notıce of encumbrances on the part of the vendee vvould not make the 
transactıon of sale any the less a sale free of encumbrances, if the document says so. 
The decısıon also makes ıt clear that before the section can apply it is essential 
that there should be a mısrepresentatıon, fraudulent or erroneous, about the rıght 
to transfer property " The rulıng ın Dauraisıtamı Reddi v Angağba Reddi8, Yays dovn 
that under sectıon 48 vrhere there are tvvo registered sale deeds in respect of the 
same property, that vvhich vvas first executed has prıority over the other though 
the latter mıght have been registered carlier In Kulandazvelu Pillav Sombhag yammal? 
it is held that there is no conflict betvveen sections 52 and Too and that section 52 
expressly provıdes for all cases of decrees ın suits relatıng to yşmmoveable property 
vrhether involvıng a moörtgage or charge or iecovery of possession by enactıng 
that no party to the suıt can transfer or deal vvith the propeity so as to affect any 
other party thereto under any decree or order vvhıch may be made theren Nor 
does the section make any exception in favour of a, 5ona fide transferee for value 
vrith notice Va/lakumara Goundan v Pabbayı Ammal10 completes the picture by 
indıcatıng that the explanatıon added to section 52 by the Amendıinğ Act of 1939 
has made it clear that the doctrine of ks ğendens applıes to all alıenatıons made from 
the date of the plaınt ıtself, Rayagobala Chetiy v Kesava PıllatX1: reaffirms the vıevv 
that section 100 cannot be read vvithout regard to vhat is contained in section 52 
In Venkatabba .Naidu v. Chunnabba .Naidu12, the vievy is repcated that section 53- 
has no retrospectıve operatıon 1n Pağarao v Polnadıu)15 ıt is explained that ihe 
fact of a buyer”s knovvledge of a defect ın the seller”s title prior to the purchase does 
not prevent hım from sumg for damages for breach of the covenant of tıtle and 
that vyhere several items of properties are sold and the purchaser sues for recovery 
of damages for breach of covenant of title in respect of one item, he can have the 
contract rescınded as regards that ohe item only. Some Acharı v Singafa “Acharı18 
pomts out that the mere executıon of a promıssory note for the amount of the 
unpaıd purchase money ıs not a contract to the contraıy vvithin the meaning Of 
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sectlon 55. Sızaramayya v Venkayyal recognises that the contract to the contrary 
contemplated ın section 56 need not be express but may be implied Tn /Matağallı 
Fayı v Venkataraghasayya?, it is recognised that section 60 does not override the 

rovısions of Order 23, rule r (3) of the Civil Procedure Code The decision in 
Ramakrıshna .Naidu v Venkatasıamı .Naidu3, lays dovyn that a person vho pays off 
a prıor mortgage as part of a sale transactıon though before the executıon of the 
sale deed vvill be a person havıng an interest vvithin the meaning. of section 91 
ın regard to the mortgage pad off, on the sale failıng to take effect “The fudgment 
of the Pudıcial Committee in Zala 44an Mohan Das v Tank: Prasad3, states firstiy 
that a mere volunteer dıschargıng a mortgage debt bındıng on the property could 
not claım subrogatıon ş secondiy, that even prior to the amendment of section 92 
ın 1929, to support the clarm for subrogation of one vvho has lent money to a mort- 
gagor to redeem a mortgage, an agreement express or ımpled that the lender 
shall be subrogated should be proved ş and lastly, that after the amendment of the 
Act the rıght of subrogation can be clamed by the lender only if the mortgagor 
has by a registered instrument agreed that he shall be subrogated and such reltef 
can no longer be claımed or granted on very slight evidence of vvhat may be des- 
crıbed as the semblance of an agreement, YVenzaztachala Pıllat v. Raşagotala .Nasdu5, 
poınts out that the vvords “ by operatıon of lavv ” occurring in section 100 include 
a charge brought ınto being by a decree of a competent Court. The decision of the 
Privy Council in Ramachandra Tüsanı v: Eqxman Shrimoas, 5 indicates that though a gift 
may be ınduced by undue ınfluence it eloes not necessarıly follovv that ıt vvas not 
made “ voluntarıly ” vvıthın the meaning of section 122 


LAND AcoursırıoN.—The ruling of the Full Bençh ın Suryanarayana v Province 
of Madras,7 deals vvith the scope of section 6 of the Land Acquussıtıon Act İt lays 
dovvn that a declaratıon under sectıon 6 (1) ıs final and ıt is not open to the Court 
to ınqurre vvhether the land vvas really needed for a public purpose : that a suit 
vvould no doubt he if the government directed the acqulsıttor in fraud of its povvers 
but ın the absence of any such charge the government”s actıon ın directing the 
acquisıtıon cannot be challenged in a Court of lavr and it is süfficient compluance 
vvith the provısions of the proviso to section 6 (1) if any part of the compensatıon, 
even ifıt be an anna, ıs paıd out of the public fund 


LAND "TENURES "AND İRRİGATION LAvv —İn Secrefary of State v Krishna Rao,8 
the Vudıcıal Committee pornts out that a grant of shrotriem inam may be of cıther 
the revenue from the land only —the melvaram—or of the proprıetary rıghts also, 
narnely, the rıghts vvhich the gövernment had in the land : that vvhere the orıgınal 
a grant gave only the melvaram, the subsequent proceedıngs of the inam 
commusəron . and the title granted by them  vvill not change its 
character, and that vvhere no sanad is produced, the inam. title 
deed and the entrıees ın the inam register are evidence and indeed the 
best evidence of the true character of the grant The decision also lays dovvn thata 
grant of the propısetary interest ıncludes the grantor”s right in tanks, river and 
channel porambokes, FVenkata Kotayya Sasirı v Provnce of Madras? holds follovvıng 
the Szvamagal case10 that in the case of a vhole inam village there is a presumptıon 
that the grant comprıses the bed and banks of any ırr.gatıon channel passing 
through the vıllage, so far as its course İtes in such village, and that if the govern- 
ment relted on a reservatıon of the right in the channel it is for them to allege and 
prove it , ,that neither the fact that the channel gs mılesin length passed first ihrough 
.a number of gövernment villages and then for a mile only flovved through the inam 
village again passıng through other government villages nor the circumstance 
that at the tıme of the ınam grant the lands of the vıllage vvere dry vvould rebut 
the presumptıon of the bed of the channel beg included in the grant. 1n rz 
2 ıı 
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Ekambasesmarasısamı Temble v. Provinctal Government of Mgüdras,l it is pointed out that 
a tank vvholly sıtuate vvithin an inam village as vvell as that portion of the channel 
feedıing the tank vvhich hes vvholly vvithin the village vvould pass to the ınamdar 
unless there ıs somethıng in the cırcumstances of the case suggesting a reservatıon 
by the government ın its ovvn favour of the partıcular tank or channel. İtistfurther 
pomted out that the cultevatıon of more lands or the raısıng of a second crop by the 
ınamdar by thrifty user of vvater in the tank vvill not yüstify the levy of irrigation 
cess, so long as the feeder channel vvas not ınterfered vvith at its entry ınto the 
village or above and that the mere fact that the storage capacıty of the tank has 
been ıncreased by eıther stiengthening the bank or increasıng the height of the tank 
bund ıs no ground for the levy of vvater cess 


EsrArFs LAND AcT —İn Seslagır: Rao v Rammayyağ, it is laid dovn that vhat 
had been made an estate by reason of section 8 (2) (2) and (e) could not have been 
ıntended to be stripped of its character by the definition of “ ryoti land” in section 
a (16) and thatıtıs only vvhere the lands are held under a tenure vhich the landholder 
can put an end to by a unilateral act of his ovvn, that the tenant havıng possession 
does not possess occupancy rıghts thereın, but not vvhere the lands are held under 
a tenure vvhıch cannot be terminated by the landlord. "The ruling in Vidya Sanpkara 
Bharath: Sıvamıarı v. Ramamurthi3 points out that the Explanatıon 1 to section 8 (2) 
(4) added by section 2 of Madras Act Tİ1 of g45 is not only retrospective but also 
exproprıatory Raşayya .Nandtar v. Laxmand" Ayyar,£ holds inter aha that the provıso 

əto section 8 (10 ) (5) (iv) vrill apply only vvhere the kudivaram vvas acquired by a 
landlord at a sale for arrears of rent, that ıs, at a sale held by a Court or revenue 
officer actıng under the povvers conferrçd by lav, and not a prıvate sale by the 
ovvner of the kudıvaram "The decision further indicates that the conversion of 
private land into ryoti land may be by express grant or possibly by leasıng them 
along vvıth admıttediy ryotı lands under a single patta vvith terms vvhich are 
inconsıstent vvıih the landlord”s absolute right ın them In Vasdyanatha Müudalhar 
v. Vedachala Mudalıar, 5 ıt ıs pointed out that the mere fact that a person vvho happens 
to be a ryot ıs under an oblıgatıon to pay some amounts to a landholder ın respect 
of certam non-ryotı lands ın the estate does not make the amounts “ rent ” vvithın 
the meanıng of section 3 (11) Sefkuz Qhethar v Sarangaban Aqyangar, decides 
that padugaı lands even if not part of the rıver bed may be pert of the rıver bank, 
ın vrhich case also the land vvould not be comprised vvithin the definition əf ryoti 
land in section 8 (16) mn Tel/layya v “Pydamma,1 it is held that section 145 does not 
prevent a landholder from recognusıng any person”s claım to havc a right to property 
by devolutton of interest and does not provide for a quası-ludicial inqumry by him 
Ahmed Batcha Sahıb v Mohamed Haneef Sahıb,8 Teverates that section 145 as amended 
ın 1984 1$ not retrospective İn Sarvarayıdı v: Venkataratnam, 9 it is lad dövn that 
section 192 making applıcable the provisions of the Civil Procedure Code must 
be read subyect to section ıg2 vvhich makes chapter VI of the Estates Land Act 
applıcable to execution by a revenuc Court theieby providing a complete code 
Of procedure 


TRusrs —ln Ramanathan Chethar v Palamağba Chettiar, 10 it is pomted out that 
an ıntentıon to create a trust and transfer of property are equally essenttial for publıc 
as vvell as private trusts, hence, a mere credit entry in the account books ofa firm 
vvıthout setting asıde and appropriating the sum credited is not suüficient to create 
a valıd trust The prınciple is also stated in ./VemaiRanğattt Annadhana (Chatram v. 
Raman Chethar,11 vrhere it is held that mere credit entries in one”s ovvn account are 
not sufficent to create a trust unless correspondıng sums are actually set apart 
and approprıated to the charıtıes, so much so, the mere fact that the expenses relatıng 
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to the construction of a bullling vvere debited by a testator in his İifetime in. a folio 
headed “ chatram buıuldıng account” cannot be taken as shovving that such expenses 
came out of any trust fund so as to make the buıldıng the property of the trust 

n Man Mohan Das v Yankı Prasad,t the Privy Council pornnts out that vvhere the 
admımstratıon of a trust is vested in co-trustees they must execute the dutues of the 
office collectively in a yomt capacıty and the execution by one of them of a con- 
veyance even during an emergeney vvould be ineffective in cönveying: a valıd clam 
to the property. "The rulıng ın Sr: Vedağırısıcarar Temble v Sundaresa Gurükkal,? 
recognises that. a decree can be valıdly passed agaınst a de facio trustee of a temple 
vvho ıs ın possession and management thereof so as to bınd the temple 


CONTRACTS —İn Vanöatabbayya v Venkatabbayya,5 it is held that as section 2 5 (3) 
of the Contract Act ıs based on agreement, no claım can be founded on the provısion 
vvhere no agreement exısts The scope of the vvords “ vyhen the contract becomes 
vold ” in section 65 fell to be examıned ın Venkataöğa .Vadu v Chimabğğa .Nasdu, 
vvhere it is held that “ voıd”” means unenforceable by substantıive lav and not 
uneniorceable by reason of procedural regulatıons such as the Lımitatıon Act 
Suryanarayana v. Purnachandra Rom,5 holds that the prınciple of section 7a vvill appiy 
SO as to enable a person to recover the sum paid by him as purcha$er ofa property 
subyect to a mortgage, ın the 5ona fide belef that the mortgage vvas valıd, İrom the 
mortgageec, on (he mortgage bemg found invalıd later consequent on the mort- 
-gagor”s title to (he property beimg megatived Tn Samael Futz $ Co v Standard Colon 
G” Silk VVeaving Co ,$ vyhere a contract for the supply of göoods at Madras accordıng ” 
to specificatıon, for the purpose of sale ın Australıa, vvas terminated by the defend- 
ants on a prohubıtion by the Australian “government of the importatıon of such 
goods ınto that country, and an actıon for (he recovery of damages vvas brought, 
it vvas held that the Court could not read into the contract an implied term that 
its enforceabılıty vvas to be dependent upon the abılıty of the defendants to find 
customers for the goods, that such a term vvas not of the foundatıon of the contract 
and that ın such a case the measure of damages ıs the profit vvhıch the plaıntıff 
vvould have made had the contract been carrıed out The scop€ Of the doctrıne 
of ““ frustratıon ” ıs elucidated in 7zeenfsc)e Overseas Trading Corğoratıon, Ltd v Uganda 
Sugar Factory, Ltd ,1 vvhere Lord VVright observed ““ The vvord. “frustration ” 15 
used ın a technıcal leğal sense, İt is. a sort of shorthand , it means that a contract 
has ceased to bınd the partıes because the common basıs on vvhich by mutual 
undertakımg ıt vvas based has faıled Tt vvould be more accurate to say not that 
the contract has been frustrated but that there has been a faılure of vhat ın the 
contemplatıon of both partıes vvould be the essenttal condition or purpose of the 
performamce ” In Ranganatha Per v Indo Umon Assurance Co , dtd.,8 the principle 
1S Tecognised that vvhere there is a mere contract of agency, vvith no service or 
subordınatıon, the Court vvill hold that there is no ımplled contract that the agent 
18 to be supplted vvith the means of earnıng his commission and hence vvhere the 
prıncıpal company on the advıce of experts vvas run as a “ closed fund” takıng 
on no nevv business (he agent cannot recover damages because of the company 
not runnıng for the period certaın for vvhich he vvas employed as agent “The 
difference betvreen authorıty to sell and authority to find a purchaseı ıs examıned 
ın Ağğa Rao v Goğal Das,? vrhere itiis held thatıfan agent ıs authorısed to negotlate 
and complete a sale for a specıfted price vnthin a partıcular time it gives him autho- 
rıty to entey into a contract for a salevvhether it be for ımmoveable or moveable pro- 
perty SoAralyı v Oruental Gove) ment Secuniy Tafe Assurance Comğany, Ltd ,19 recognises 
that 2ruza facıc the right of an agent to commission ceases on the terminatıon of his 
employment except ın cases in vrhich the vvhole of the vvork necessary to earn the 
commiıssıon has been done by the agent before the termınatıon of hıs employment. 
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In Perambala Chetha: v. Muhammad Ghouse Sahebt, it,is pointed out that though 
there vvas no provision in the Indian Contract Act correspondıng to section 22 of the 
Partnershıp Act, that section has not effected any change ın the lavv and the prıncıple 
has alvvays operated that the act of a partner in order to bınd the firm should be 
done on behalf of the firm but that ıtıs not necessary that ıt should also purport to be 
so done Sundaram Chetttar v Ethmathu?, decides that section 6g of the Partnership 
Act only prohibits a suit by the members of an unregısteied firm and that, vvheie 
a surt is filed agaınst certaın persons vvho carry on business as a firm vvıthout gettıng 
themselves registered and a decree ıs passed, they are entitled to appeal and theır 
bemg an unregistered firm is no bar to the exercise of such rıght 


Specırıc Rezrmer —İn Saiyanarayanamırihı v  Venkata Pıchatah$3, it is decided 
that ın decreeıng a sutt for specific performance of an agreement by the defendants 
to execute ın plaımtıff”s favour a mortgage of ımmoveable properties to secure the 
moneys lent to them it vill not be proper to pass a mortgağe decree. A/urugabğa 
Nascker v Padmanabha Mudalar,£ holds that section g of the Specific Reltef Act 
does not preclude a party to a suit under that section from subsequently puttıng 
forvvard hıs title by virtue of long possession, as the only finding in the summary. 
surt vrhich vvll be conclusive vvill be that the plaintiff vvas not in possession vvithin 
sıx months of that suıt In Subbarayılu v. Annamalas5, it is held that a plamtuif 
cannet obtaın specific restitution of a chattel unless his clam fallsş vvithin section İT 
(a) and that vrhere the defendant held ıt an behalf of the plamtıff vvith a duüty to 
deliver it back, the artıcle is heldin a fiducraryıcharacter suffictent to satısfy section 1T. 


NEGOTIABLE İNSTRUMENTS —ln 7)e Bank of Commerce, Lid , Khulna v Runşa 
Beharı Kar,$ the Federal Court poimts out that non-negotiable promussory notes 
are knovmn to the lav and are recognısed by the Negotuable İnstruments Act 
Rangaraşı v Sait Devchand Bhootanı Fırm," lays dövm that as sectıon 27 of the Nego- 
table İnstruments Act ınvolves the consequence that so far as makıng, dravvıng, 
etc , of a promıssory note, etc , are concerned, those acts must ın order to bind the 
firm, be done by a partner ın the name of the firm and it is not sufficient that they 
are done ın any other manner expressıng or implying an intention to bınd the firm, 
the description of the executant in the preamble to the promıussory note as a partner 
of a named firm ıs perfectly consıstent vuith his executing the note as the party- 
Hable thereon and cannot be construed as dısclosing the name of the firm as the 
party lıable on the note . 

CoMFANY Lavv —İln Damodarı Redd: v İndian National Agencues,8 it 1s pointed 
out that, if the names of members have been ımproperly added to the register 
of members, the remedy of the company ıs to appiy to the Court under section 38 
for rectificatıon and not to alter the regıster itself  İyallğır Bank, Lid v. Ranın Das, 3 
lays dovvn that a company vvhich has obtaıned ın its favour an order under section 
186 (T) of the Companıes Act and had applıed for ıts executıon and not obtaıned 
satısfaction is entitled to apply and claim under section 73 (1) ofthe Civil Procedure 
Code a share in the rateable distribution of the assets of the contributory concerned 


CıvıL PRocepuRE CopE —İn E7isina Müudahar v: Sabağathy Mudalar,10 it is 
recognısed that the poveer given by section 24 to the Hıgh Court to transfer a suit 
to that Court and aftervvards re-transfer ıt for trıal to the Court ın vvhich it vvas 
orıgınally filed can be exercısed onlİy after giving notice to the partıcs and gıving 
them an opportunity to be heard. ,fagannath Sosocar v Srebathıbabu MNaidu 31, lays 
dovmn that the dıscretion of the Gourt under section 84. to order interest at,such rate 
as ıt deems reasonable ıs entirely unfettered, vvith the exception that if cannot 
grant interest on costs at a hıgher rate than sıx per cent “The decısıon ofthe Privy 
Council in £şallğur Bank, Ltd v Ramn Das,” lays dovvn the important point that the 
provısıons of section 86 rmply that section 73 can be deemed to appİy tö the exe- 
.——” —— —— - 
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cution of an order made under section 186 of the Companıes Act, In Bag yalakshmı 
Ammal v Babğğu Aşyar, it is pomted out that havıng regard to the decision in Bağanna 
m Garu v agga Rao Garu,? the vievrthat the vvords “ partıes to the suit” in section 47 
do not necessarıly mean betvveen partıes vvho are plaıntıff and defendant respectıvely 
ın the suit cannot be accepted, and it ıs therefore necessary that there should have 
been a conflict ın the suit betvveen the partıes ın order that the decısıon of the 
questıon arısıng betvveen them ın execution could come under sectmn 47. Aama- 
natha Asyar v. Abdul Salam Sahib8 holds that a cla by a yüdgment-debtor, in exe- 
cution, for compensatıon for vvaste committed by a usufructuary mortgagee-decree- 
holder ıs vvithin the scope of section 47 A useful point in relation to section 48 
emerges ın ./Vacharammal v. Veerabba Chethar,5 vrhich decides that the vvords “ the 
decree sought to be executed ” ın the sectıon refer to the decree of the appellate 
Court even though it confirms the decree of the original Court and the period of 
tvvelve years should be computed from the date of the appellate decree An 
important point vvas decided in Venkanna v: Kotayya,5 vrhere it is held that though 
as a general rule a plea of fraud has to be raısed at the earlıest stage of the pro- 
ceedıngs and all that has to be said should be said fully and at once, yet different 
consideratıons arıse vvhen applyıng the provısıons ofsection 48 asthe latter sets a 
time İimıt on execution and such İrmit should not be allovved to prevail vyhere 
the conduct of the yudgment-debtor ıs such as to have prevented the executıon 
of the decree vvithiın tvvelve years İneSuryanarayana v. .Nagesioara Rao,5 it is held 
that there ıs no dıfference ın principle”betvveen section 49, Civil Procedure Code, 
and sectıon 182 of the "Transfer of Property Act and that a transferee shall take the 
decree subicct to the equıtıes vvhich the yudgment-debtor might have enforced 
agaınst the assıgnor vvhether the transferee had any knovvledge of them or not. 
Venkataraghava Rao v Hanumantha Rao," decides that vyhen once the Court has sent 
the decree to the Collector for actıon under section 54. the matter passes entırely 
out of ıts hands and vvhen the Collector acts under the seetion he is performing 
a statutory duty and ıs not under the control of the Court, but that does not mean 
that ə person aggrıeved by the partıtıon effected by the Collector is vvithout a 
remedy, for he can move the Board of Revenue to revıse the Collector”s order. 
“Venkayya v. Tatayya,8 deals vvith a point vvhich often arises, and holds that it cannot 
be said that because,an agrıculturist has a shed in or near his field he cannot get 
exempt.on under section öo (r) (c) for the house ın vvhich he ordinarıly resides 
unless”he has proved that he has tethered some cattle ın the house or has kept some 
agrıcultural rmplements there Toğersa/ Bank of mda v: Balasubramama Pandıa 
Tevar,” poınts out that there can be said to be “ receıpt of assets ” vvuthin the meaning 
of section 73 in a case vvhere the custody Court and the executing Court are the 
same, only if the Court has as custody Court come to the conclusion that there 15 no 
obfection to transfer the amount necessary to pay the decree-holder at vrhose ınstance 
the fund vvas attached and has passed an order as custody GCourt transferrıng the 
amount to the credit of the first attachıng creditor”s suit vvhich it is engaged in 
executung. İn Adeenaksh: Amma v The Province of Madras,10 it is held that the partı- 
culars requrred by section 8o should be accurately given and that a, vvrong des- 
crıption thercin of pioperty vvould be not an msubstantıal but fundamental error and 
in the absence of evidence that the error vvas 5ona fide and accıdental vvill preclude 
the maintaınabılıty of the surt Ramamurih ber v Meenakshisundarammal, 11 decide, 
that section 115 15 vvıde enöugh to empovver a Court to dismiss a revision petıtion 
for defamİt of appearance. İt also lays dovmn"that section 151 does not confer on 
the Court the povver to exercıse a yurisdiction it has not othervvise göt İn Ankamma 
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v. Punnayyal, ıt s ruled that section 144. vill be applıcable and sestitution ordered 
provıded a decree ıs varıied or reversed, hovvever the varıance or reversal has been 
effected , and that ın cases not fallıng strıctly vvithin the section restitution can be 
ordered under the Court”s inherent povvers “The decision in Cönna Basava Satya- 
narayana v. H R E Board,” suggests that vvhere a pleader vvho vvas authorısed 
to appear for the appellant vvas not present ın Court, the Court ıs bound to treat 
the appcal as one vvhere the party vvas absent and dısmıss ıt for default “Rama- 
murtha İyer v. Meenakshisundarammal" retterates that Order 9, rule 9 ıs not applıcable 
to revisıon petitions İn Subbiak v Kotammağ itis held that the only remedy open 
to the plaıntıff ın a surt for possession vith mense profits, vvhere possession 18 
decrced vvith past mesne profits leavıng the question of future profits open, and 
no enquıry is ordered under Order 2o, tule 12, 18 to file a separate sur for the 
future profifs and not come by vvay of a separate applıcatıon under the rule. İn 
Madan Theatres v Dıinshası €? Co 5, the Tudicial Committee makes it clear that 
Order or, rule 2 only applıes ın execution and as execution does nöt begin until 
after a final order for sale has been passed the rule has no applıcatıon vrhen the 
question is vvhether or no a final decree for sale should be passed. Abdul Subhan 
Sahıb v Ramanna$ poıts out that ıt ıs not open to a yudgment-debtor or to any 
one standıng ın hıs shoes to plead an uncertified adyustment of.a decree by vvay 
of gdefence to a suit by an auction-purchaser in execution of that decree for 
possessıon., Perumal Chettar v Kotayya" holds that the transfer of a decree to another 
Court for executıon comes ınto effect fropşı the date vvhen the order of transfer 
is made and the transferee-Court can thercafter entertaın an applıcation ior exe- 
cutıon though a copy of the decree has not been receıved by it 1n Sabağathy 
Chethar v. Lakshmanan Chetttar8, the vievv is expressed that no notice need be ıssued 
under Order 21 rule 16 on those persons against vvhom the decree vvas not going 
to be executed and vvho vvere not interested ın the executıon proceedings. İn 
Rangayya v .Nagağothu.Rao" it is pomted out that Order ər, rule 49 ıs ınapplıcable 
vyhere there vvas no partnershıp in existence as such at the time Of the suit or 
at the tıme of the”applıcatıon for execution Tn ./Vaganna /Vazdı v. Venkataraghavulu 
Naıdu19 it is decided that the  omission to affix the sale proclamatıon ın the 
Collector”s office as preseribed by Order or, tule 54 rcad vvith rüle 67 vvould ındeed 
be a materıal ırregularıty vvithin the meaning of the rüle A Full Bench has, 
in Varasımhacharıar v Raghaza Padayachı,11 held that Order ə?) rule 58 only applıes 
to a claım preferred or obyection made to an order of attachment ın the pastıcular 
executıon proceedıngs and hence an order passed thercon cannot be said to be con- 
clusıve for all purposes inside and outside the partıcular execution proceedıngs. 
The ımplıcatıons of order ör, rule 66 are considered by the Prıvy Council ın /Maruda- 
nayagam Pıllat v Mamıckavasakam Chetttar38 İtis there explaıned that rule 66 ımposes 
on the Court the duty of causıng a proclamatıon of sale to be made vvhich must 
onter aha specify the encumbrance to vvhich the property 1s hable , that the Court 
should bring its mind (o bear on the contents of the proclamatıon and not act 
blındiy on information supplied and that apart from the duty cast on the Court 
the applıcant for sale or some one on his behalf has to file a verified statement con- 
taınıng the matters requıred by sub-rule 2 to be specified in the proclamatıon vvhich 
are either knovvn to or could be ascertamned by him annatğal Achı v Vaduganathan 
Chettuar,19 holds that for purposes of rule 7ı of Order gr, the vvord “decree-holder” ın- 
cludes an assıgnee-decree-holder Tn Hanımayya v Ghinna Bağbanayya15 ıt is pomted 
out that Order ər, rule 89 does not ınvolve the personal attendance of the, yudsment- 
debtor vvhen payıng the deposit under the rule and that the yudgment-debtor can 
act ihıough an agent vuithout giving him any pover of attorney In /Vaganna 
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“Vaidu v Venkatarayulu Naidul the yüdicial Committee pomts out that upon the 
language of the provıso ir) Order si rüle go vvhat ıs requıred ısthat the Court 
— should be satısfied that the applıcant to set asıde the sale has suffered substantıal 
ınyüry by -reason of material irregülarity or fraud and if the Court is so satisfied 
İrom the facts proved then the applıcant may be said to have dıscharged hıs burden 
This burden may be discharged not only by direct evidencge cönnecting the irregu- 
larıty or fraud vvith the subsequent ınyury but also by circumstantıal evidence. 
Omissıon to state ın the proclamatıon of sale the revenue on an estate or part of 
an estate payıng revenue to government as requrred by Order ər, rule 66 (ə) (3) 
vvould be ordınarıly such material ırregularıty. AHarudanayagam Pıllarv Manıckazasa- 
kam Chetthar? is another pronouncement of the Tudicial Committee holding: that 
vrhere a sale takes place at a serious uündervalue occasıoned by faılure on the part 
of the Court and the decree-holder to carry out theır oblıgatıons under Order zr, rule 
66 ın regard to the fixing of the proper value of the properttes to be sold after allovv- 
ng for the correct amount due under a prıor charge, the yudgment-debtor sustaıns 
a substantıal ınyüry vithin the  mcaning of rule go and the sale has to 
be set asıde hovvever dilatory or unsatısfactory hıs conduct may have been if he 
has not othervvise debarred himself of: the rıght to have ıt set asıde ama- 
İrishna Redd: v. Veera Reddi3 pomits out that the plaıntıff”s rıght at any time after 
thc ınstıtution of the suit to abandon any part of his clam does not requlre 
permussıon of the Court, nor does it requrre an applıcatıon for amendment of the 
plaınt ş he has only to intımate it to the Çourt, Matağallı Raşa v Venkata Raghasayya? 
holds that the provısıons of Order ər, rule 1 (3) are not over-rıdden by section 6o 
of the Transfer of Property Act In //Madan Theatres v Dinsham 6? Co,5 the Privy 
Council takes the vevv that though a decree-holder need not agree to any adyustment 
OT accept payment othervvıse than into Court, it is open to the debtor to allege 
and prove that an adyustment has taken place or payment ın vrhole or ın part has 
been made and recerved and that there ıs nothing to qualıfy the vide terms of 
Order əş. rule $ nor any grounds for İrmiting its applıcation CZellammal v Muthu- 
laskshmi Ammal$ emphasıses that under Order 93 rule 2 read vvithmrule 5 (a) it is the 
duty of the petitıoner to make a full and accurate verifled statement of hıs or her 
properties İn Goğalasıpamı .NVaick v The Province of Madras" it is decided) that 
Order gg, rule ro does not mean that the first charge referred to thercın shall be 
onİy on the subyect-matter of the suıt vvhich the party ordered to pay costs has 
Trecovered and that the provısıon that there shall be a first charge on the subyect- 
matter of the suit is a distinct provision. Rayamayyer v Venkatasubba Tyer8 holds 
that Order 34 rule 5 (3) contemplates the normal case vvhere a mortgagee vvho 
Su6s to enforce hıs mortgage is assumed to apply for a final decree on default of 
paymens by the mortgagor but ıt ıs not correct to read the rule as ımplyıng that 
none else shall have the rıght to make an applıcatıon for a final decree mn case of 
the mortgagor”s default İn Aagammal v Muhammad Sulatman Lebbaz? the ımportant 
pornt ıs laıd dovrn that vvhere a mortgagor under a usufructuary mortgage has not 
paıd the amount vuthın the time fixed for payment ın the prelımınary decree for 
redempüton and has not asked for extension of time under Örder 84, rule 7 (2) but 
later on deposits the amount and appiıes for the passıng of a final decree vvith a 
dırection to deliver the mortgaged property the applıcatıon ıs not precluded as 
the mortgagor is not bound to take out an applıcatıon vvithın three years of the 
prelımınary decree and ıs entitled to deposit the amount so long as the final deciee 
vras not pəssed İn Sanpasabğa Rao v Pağğı .Naidu0 it is held that Order 84, Tule 18 
vvhich lays the method of approprıatıon of realısatıons under a mortgage decree 
applıes not merely to a case vyhere a property ıs sold vvith the consent of the prıot 
mortgagee but also to cases vvhere there ısno prıor mortgagee to consıder and provide 
for, as for ınstance, vvhere there ıs more than one mortgagor and the moneys 
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ıealısed are from properties comprised in the mortgage and belonging to one or 

fev” only among them 7azız Rüurmanna, Im re1, holds that the povver of dıspensation 
contaıned ın Ölder q, rule ı does not extend to appeals psesented to the High 7” 
Court for vvhicb special provision had been made by the amendment of the rules. 

Thıs vievv has not been accepted in eyal/la Ramağba, 1n re? 


CRIMINAL PROCEDURE CODE —İ "he decision of the Tudicial Committee in 
King-Emğeror v Kheaşa Nazir Ahmad establıshes that the receıpt and recording 
of a first ınformatıon report ıs not a condıtıon precedent to the settıng ın motıon 
of a criminal mvestigation though in a mayority of cases prosecutions are undertaken 
as a result of ınformatıon receıved and recorded ın that vvay, for there ıs no reason 
vvhy thepolice,if in possession through their ovvn knovvledge or by means of credible 
though ınformal ıntelligence genuinely leadıng them to the belef that a cognısable 
offence has been commiıtted, should not of their ovvn mötion investigate İt also 
poıints out that ıt ıs the duty of a Criminal Court vvhen a prosecution for a crime 
takes place before ıt to form ıts ovn vtevvs and not to reach its conclusion by 
reference to any prevıous decısıon vvhich is not binding on it such as to the findıngs 
ın a civil proceeding A salütary principle is laid dövrn in Seşlz 2eer, İn re5, vvhere 
ıt is stated that the plea of aufrefo:s acqıut vuill be sustaıned vvhere the appellate 
Court had dırected a re-trıal after certaın persons had been eıther dıscharged or 
acquutted after trıal, on the ground that the enactment under vvhich the trial vvas 
held vvas ulira vres, and subsequently theəPrivy Council held that the enactment 
vvas valıd The ruling in Dazzel Toxih v The Ring" points out that the question of 
yoint or several trials is alvvays left to the dıscretion of the presiding ludge and vvhere 
no request for a separate trial had been made it vvould not be possible for the Privy 
Council to override the trial Pudge”s diseretion Piuölic Pyosecutor v: Venkata Redd: 
states that the correct procedure ın regard to the proof of a confessıonal statement 
is for the polıce officer to record the statement of the accused ın the first person 
and vvhen he gıves evidence, to say, that the accused made a confession, that he 
took ıt dovvn and then refer to thestatement, for the purpose ofrefreshing hıs memory. 
In Malak Khan v Kiung-Emğeror?, the Tudicial Committee points out that itisno 
doubt very important that as a general rule all Crovvn vvitnesses should be called 
to testıfy at the hearıng of a prosecutıon but ımportant as it is, there is no obligatıon 
compellıng counsel for the prosecutuon to call all vuitnesses vvhə speak to facts vyhich 
the Crovrn desıres to prove İn re Cöenchuramayya8 holds that if there are tvvç alter- 
natıve sentences a Court should take into consideratıon all the circümstances 
of the case and avvard the sentence vvhıch in its vievv is more fitting 1n Adi) .Nadar, 
In re5, ıt is definitely decided that a sentence of imprisonment till the rising of the 
Court constıtutes ımprısonment vithin the meaning of the Code 1n Madıga 
Chinna Obugadu, İn 610, it is pointed out that section 102 of the Code relates onİy to 
formal searches under search-vvarrants issued under section gö or g8 but not to emer- 
gencies vvhere the search ıs conducted not for any specified obyect Venzgoğala 
Mudahar v .Neelakanta Mudahar11 holds that for the purposes of section 145 the pos- 
session of the tenant vvill be the possession of the landlord and the latter can be 
granted a declaratıon though the tenant ıs not a party The decısıon in Azuza- 
chala Goundan v Chinnadorat1? states that the dıspossessed person can be treated as 
ın possession on the date of the preliminary order under section 145 only if he had 
been dıspossessed vvithin tvvo months of that date "The rulıng in Sisamıpailan, in re15, 
holds that routıne complaınts of nevy cases of embezzlements to the investigatıng 
officer cannot be consıdered as statements made by a vutness ın the course of the 
ınvestigatıon of a charge vvithin the meaning of section 162 1n /AMalak Rhan v. 
The Kıng-Emteror", the Prıvy Council pomts out that section 165 does not appiy 
vyhere the artıcles are produced by the accused hımself and the section is meant 
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to be used in cases vvhere a,search vvarrant vvould be made use of ın the ordınary 
course but lack of tıme renders ıt ımpolitic to use it Sipamınatban, In re1, lays dovn 
that vvhen once the Secretary to the Government under the orders of the Governor 
certifes that Hs Excellency has accorded sanctıon under section 197, that: is 
a sufficeent proof that the Governor has sanctıoned the prosecutton ın the exercise 
Of his individual yüdgmentiin the absence of any evidence to the contrary. ZFumarıah 
“Vaicker v. Chunna .Naicker? recognises that the fact that a previous complaınt vvas 
throvvn out under section 203 is no bar to the entertaınment of a second complaınt 
İn Szöbuah v  Kesavulu5, it is lald dövyn that section öşş does not require any reasons 
to be stated by the magıstrate for the dıscharge and a mere order dıschargıng the 
accused vvill be a final order. İn Suö5az Goundan, In re, it is pomted out that there 
ıs nothing in the Criminal Procedure Code or the Madras Children Act vyhich places 
a case ın vvhich there are several accused and one of them is a “ young person” 
outsıde the provısıons of sectıon 849 of the Code and hence the sub-magıstrate 
should not convıctany ofthe accused butshould send them all to the competent magıs- 
trate. ƏÖura:sıvamı Goundan, 1n re5, explaıns that the obyect of questioning the accused 
under section 42 is to give him an opportunity of explaınıng the circumstances that 
appear agaınst hım ın the evidence and hence the Court should give nöt a 
summary of the vvhole evidence but should so suümmarise as to thereby dravv the 
attention of the accused to the salıent features of the prosecutıon case that,seem 
to call for some explanatıon Dorazsısamq .Naidı, İn re“, holds that an accused comıng 
before a magıstrate under section 380 can be treated only as a convicted person and 
ıt vvill not be competent to the magıstrate to set asıde the convıction already 
recorded by the referrıng magıstrate. 1n Lala .7aramdas v The King-Emğeror1, 
the Tudıcıal Committee ponnts out that clfapter 89 of the Code together vvıth section 
420 forms a complete and exhaustıve statement of the povvers of the Hıgh Court 
to grant baıl and excludes the exıstence of any addıtıonal mherent povver relating 
to the subyect of bal. Aandmalla Tüurubğelu, İn re$, holds that under section 436 
a Sessıons Pudge may direct further mquiry into the case of.a person vvho has been 
dıscharged and under section 487 can order his commitment instead of dırectıng 
a fİresh mnqurry but there ıs no provision in the Code enablıng the Sessıons Pudge 
to take cognısance of the offence hımself or to direct a magistrate to do so The 
rulmngın Afarıda: Pulla, İn re, lays dövvn that a complaınt outsıde section 4/76 cannot 
be filed by a cıvıl, revenue or criminal Coöurt under its inherent yurisdiction. İn 
Mumnufuoamı Pıllarv Doraikannı Ammal19, it is decided that if subsequent to the passing 
of an order for maintenance in favour of a vyife the partıes live as husband and vrfe, 
the order must be regarded as havıng become ıneffectıve The Crozos: Prosecutor 
V. /V: 5. Arishnan31: holds that although section 497 (5) can have no applıcatıon to 
the cas€ of an accused person vvho has been released on baıl under section 498 
the Court can under section 56İ-A dıscontinue an order grantıng baıl vvhich 
enured for a lımited period only, Public: Proseculor v Panesasoara Rao12 poımits out 
that the offence punıshable under section 4o9 ofthe Penal Code bemg one punishable 
vvith transportatıon for life, the accused on a conviction under ihat section cannot 
be dealt vith under section 562 of the Criminal Procedure Code. 


REGISTRATION —İn Chaturbhuş Singh v Gözind Prasad Singh15, the Privy Council 
holds that a document takes effect accordıng to its terms from the date thereofın the 
absence of anythıng ın the document itself ındıcatıng the performance of any act 
as a condition precedent to the document takıng effect 2auzrazsıvamı Redd: v. Angabta 
Reddi14 yecognises that undersection 47 of the egistration Act if there is a competi- 
ün betvveen registered documents relatıng to the same property the document 
executed first ın order of tıme has prority over the other though the former document 


may not haye been registered until after the latter. İn “Valla Goundan v ETrishna- 
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sevamt .Naacker1, ıt is polmnted out that section 74 (2) has reference only to the requrre- 
ments of the Registration Act or of any statutory proVision vvhich the Legislature 
has saıd shall be regarded as bemg supplemental to the Registration Act, and hence 
non-compluance yvıth the requmrements of the Estates Land Act ıs not a valıd “ün” 
for refusıng registratıon : 

CounT FEEs.—ln Venkatasubba Rao v. Bhuşangayya?, it is lad dövvn that a fiscal 
enactment lıke the Court Fees Act should be strictly cönstrued and vvhere there 1s 
any doubt the benefit of ıt should be given to the tax-payer Sokkammal v Aruna- 
chalam Pılla:3 rules that vvhere a suit is for accounts the amount expected to be 
recelved need not be specifled and it is sufficent to pay court-fee on the reltef 
of accountıng and to pay court-fees later on the amount found due , but vvhere the 
sult is to surcharge and falsıfy and to recover specific sums, the stamp on the plaımt 
should be on an ag zalorem basıs In Ramanuşam Pılla, v Ramasısamı Pallat5, it is 
decided that unless the plaintiff is a party to a partıcular document and cannot 
get the relref he seeks vvıthout avoldıng the document it is nöt necessary for him 
to seek the cancellatıon of the document and any reltef he may othervvise ask for 
on the basıs that the document vvas not ıntended to be operatıve cannot be 
treated ın substance and effect as a reltef for cancellatıon vvithin the meaning of 
section 7 (2) A Mutyalamma v Ernishnamma5 decides that under section 13 the 
Court has no dıscretion and is bound to refund the court-fees vvhen a remand 
ıs made on any of the grounds mentioned in Order 41 rule 2g of the Civil Procedure 
Code 3Balagurumurth: Chetttar v. Muhamrşad İsmadS holds that an order issued 
by a Court for the sale of property ın its custody during the pendeney of a sült 
ıs a “ process ” vvithin the meaning of section 20 

LıMITATION —İn Saöyanarayana v Rama Rao", it is held that the principle that 
symbolıcal delivery  mömentarıly interrupts the possession of the yudgment- 
debtor and thereby extends the perıod of lımitatıon is equally applıcable to persons 
derıving title from the yudgment-debtor Suğöa Redd: v  Venkataramayyağ recognıses 
ıncidentally that section 4 of the Limitation Act is quite independent of sections 19 
and zo İn $zö5a Raov Pattabhıramayya, it is held that ın the case of a. yomt Hindu 
family, a suit to set asıde an altenatıon, filed by the younger of tvvo brothers vvithın 
three years of hıs attaınıng mayorıty vvould be barred by İmitatıon ifthe elder brother 
vvho vvas the manager and an adult had failed to sue vithin three years of his attaın- 
ıng mayority İn Ramachandra /ıvaşı v Laxman Shrimiasa10, the Privy Cöüncil pomts 
out that section ro of the Lımitatıon Act can have no applıcatıon to a case vvhere 
property ıs ın the possessıon-of a donee under a, voldable transactıon. Elzssazı 
Ah v Baqur Ahı holds that section 10 cannot appİy to a suit by a co-heir to recover 
hıs share of (he sale pröceeds of the estate of a deceased Muslum, from the person 
to vvhom they had Bbeen handed over by the person vrho arranged the sale vuth 
ınstructions to distribute the möney among the heirsin accordance vvith their res- 
pectıve interests,as the recerpt of the sale proceeds for purposes of dıstrıbution among 
the heırs dıd not constitute an express trust In Akkandz Caetiy v Rethanagırı Chettyl8, 
it is pointed out that vyhere a mortgagor from vvhom a purchaser derived his İla- 
bılıty to be sued vvas absent from “British İndia, section 18 vvould apply and save 
the suit from being barred agaınst the purchaser also. ArısAnasıpamı Eyer v. Rama- 
krishna Tyerl3 lays dövr that a payment by cheque by the debtor to the creditor 
18 a payment vvhich satisfies the Trequmrements of section 2o 1n Venkatağğayya 
v Venkatağayya15, ıt is pomted out that the amendment of section go by Act XVİ 
of ı942 long after the ınstıtution of a suit cannot revive vhat vvas barred and un- 
enforceable at that tıme Palanıchamı .Nadar v Governor-General in Counctl15 holds 
that for a suıt agaınst a raılvvay company for non-delivery of göods consigned for 
transıt, tıme under Artıcle ğı begins to rün from after the definite refusal or decla- 
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ratıon ofinabilrty to delivey, by the responsible rarlvyay company Perumal  Reddiar 
v Suğğuah T hevar1 recognıses that Artıcle 6r vvill gövern a surt for retmbursement 
of money paid vvhether the claım vvas latd under section 6 or section 7o of (he Con- 
tract Act Ziussarn Ah v Baqmır Al? holds that, under Article 62, the startıng point 
1$ the date vvhen the defendant receıved the money and not the date of the plaımntıff”s 
knovvledge of ıt: ER UV Zağur v Travancore National and Qılon Bank, Lid 3, decides 
that vvhere a customer ıs permitted to overdravv a current account and such account 
18 sometimes in credit and sometimes in debit, the account is a “ mutual, open 
and current account ” to vvhich Artıcle 85 applıes In Ramciandra Tivan v Laxman 
SArinivasi, it is pointed,out that vhere a transaction is sought to be avolded on the 
ground of undue influence Article gr applıes and time vvould rün from the date of 
the knovvledge, that ıs, the date of the document and not from that of the removal 
of the undue ıinfluence İn Venkafasıvamı Chethar v Ramalıngam5, it is decided that 
vvhere a mortgage bond provided that the mortgage money shall be payable “ vvhen 
requıred by you ” or “ vrhenever demanded ” the amount becomes payable at once 
and lİimitatıon starts from the date of the bond Perzyannan v Ramasıvamı6 holds 
that vvhere the applıcatıon to set asıde a sale ıs not filed vvithin thirty days of the 
sale Artıcle 166 vvill bar the petition thöugh the latter is filed under section 47 of 
the Civil Procedure Code Amösyammal v Sıngara Ammal" holds that vvhere Article 
181, a specific article, is applıcable, Article 182 cannot be invoked In 7öandavaraya 
Graman v Arumugha Mudah5, it is held that even though an appeal is incompetent 
not ın the sense that ıt vvas filed ın thə vvrong forum but on the ground that no 
appeal lay, the order dısmıssıng the appeal vvould give a fresh startıng point under 
Artıcle r82 (2) Paras Reddi v Satyanarayanamırt:? hölds: that under Article 182 (4) 

also the startıng pomnt vvill be the date of thfe order on the applıcatıon for amendment 
passed on appeal or on revtevv, even as agaınst persons vrho vvere not partıes thereto 

İn Goğalasıvamı Mudaliar v Executive: Officer, Turusarur Devasthanam38, ıt is pomted 
out that vvherc therc ıs no defect ın the executıon petition and the same is returned 
for compliance vvith certaın partıculars and the petition is re-presented vvithout 
undue delay the order of the executing Court refusing to excuse the delay and dis- 
mıssing the petition vvill be a final order vvithin the meaning of Article 82 (5). 
Annamala: Chethar v Valhamma: Achı11, is a pronouncement of the Privy Council 
on Artıcle 182 vvhich polmts out that to bring. a case vvithin clause $ it müst be 
shovvn that there vvas an applıcatıon made ın accordance vvith lavv to the proper 
Court tither for execution ör to take some step-ın-aid and if there vras such an 
applıcatıon time begins to rün from the date of the final order therecon The Prıvy 
Council further ındıcates that an applıcatıon by vvay of an appeal to a Court of 
appeal to set asıde an order of the subordınate Court raisıng an attachment ordered 
earlser ış” an applıcatıon to take a step-ın-aıd "The decision leaves open the pomt 
vvhether there could not be a step-ın-aıd if there vvas no applıcatıon for execution 
then pendıng or vvhether a step-ın-aıd must be one ın furtherance of execution 
and not merely one seekıng to remove an obstruction to possible future execution. 
That to be a step-ın-aıd an applıcatıon need not be in a pending execution applı- 
catıon ıs the veevv taken by a Full Bench ın 47: Goundan v Sola: Goundan12 Tn Sesha- 
güni Roz v Subbaramı Reddi38, another Full Bench has lad dövm that for purposes 
of Article i82 (s) the fact that the applıcatıon vvas not registered and nümbered 
ıs mmmaterial and that the test is vvhether it vvas in accordance vvith layvv on the 
date of presentatıon, vvhether ıt vvas yudicially considered, and vvhether a final 
order vvas passed thereon See also Venkataratnam v Rama Kotayya18 In Satyanarayana 
v Hanrefld:15, it is pomted out that an execution petition filed vvrih vvrong number 
of the suit is not one in accordance vith lavv İt is also held that a prayer in an 
executlon petition for the issue of a notice under Order ər, rüle 21 is a step-in-aid, 
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SUMMARY OF ENGLISH CASES. 


FısuER ə Rurıp-NoRTHVVOOD ÜRBAN DisrRicT CÖNCTL, (1945) I K.B 584 
(G.A ): (ıg45) 2 AİİER 458 

70rt—Local authoriiy erecling air raid shelter on highitay under stalıdoyy bozerş— O bsiruc- 
hon-—Duly to brevent danger to the buüblic using ihe higheoay —kumils. 

The plamtüff”s car came into collision irə the dark vvith a surface air raid shelter 
standıng ın the roadvvay as the lıghts vvere not ın operation. 1n an actıon for 
damages against the local authorıty for personal in?uries suffered and 1oss ofearnings, 

Held, the local authority ovved a düty tovvards the plaintiff, as a member of 
the publıc lavrfully using the highvvay to take reasonable steps to vvarn him ofthe 
danger of the obstruction  VVhere the Legislature authorıses the construction 
and maıntenance of a (vork vvhich vvill be safe or dangerous to the public according 
as reasonable care 1s or ıs not taken in its construction or maintenance as the case 
may be, the fact that the duty to take such care is expressly imposed by the statute 
cannot be reled on as shovving that no duty exists. "he duty of the local authority, 
ıs not a düty to İlght (unless that be in the circumstances the only possible effective 
precautıon) but a duty to take reasonable steps to prevent the obstructuon becoming 
a danger to the publıc both at nıght and during the day Authorittes dıscussed 
and (ıg4o) ə K B sör, (ıgqı) ı KB ıgqand (ıgqı) 2 K B. roo, not follovved. 

The Common lavr duty ovved to other users to take reasonable care ın the use 
of the hıghvvay attaches, unless that duty is expressly or ımpliediy negatıved by 
some statute, 2 


INLAND REVENUE COMMISSIONERS g "THE NATİONAL ANTI-VİVİSECTİON SOCİETY, 
(ıgaş) əz AİIER sg (KEBD) 

Income-tax Act (1918) —$ecttons 7 and 40—Anlt-utussection Society —İf one establıshed 
for charıtable burğoses only —Burden of broqfi—Exembiton of income from income-tax—Test 

The Natıonal Antı-vivısectıon Society clammed exemption from income-tax 
in respect of ıncome from ıts investments on the ground that it vvas “ a body of 
persons establıshed for charitable purposes only.” 

Held, it vras for the society to prove affirmatıvely that it vvas a society ““ eştablished 
for charıtable purposes only.” But as on the evidence it vas found that the main 
obğect of the soctety vvas the total oblıteratıon of vivisection, the attaınment of that 
obiect far from beımg beneficial vvould be gravely ınğurious to the community. 
Accordıngly the society”s claim for exemptıon must be refected. 


R o Tovece, (rg45) 2 AILE.R. 673 (C C.A.). 

Crimes —High  ireason—Alen obtatning, British: bassbori by declarıng himself a Bnüsh 
subfect by birtih—Treason by fotning the enemies beyond the realm— Turisdiction of English 
Courtş. 

D. 
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(7, vras born in the United States of America in 1906, the son of a naturalısed 
American cıitizen, and thereby became hımself a natural born American cıitizen. 
“ VVhen about three years of age .7 vvas brought to Treland vvhere he stayed until 
about 1921 vvhen he came to England. He stayed ın England until 989, being 
then thırty three years of age He vvas brought up, educated and settled vvithin 
the Kıng”s Dominions. On Tüly 4, 1933, he made an "applıcatıon for a British 
passport descrıbıng himself as a British sübyect by birth, having beensborn in Galvvayş 
the passport bemg asked for the purpose of holiday tourıng in Belgium, France, 
Germany, Svvıtzerland, İtaly and Austrıa, Het vvas granted the passport, as such 
British sübiect by birth for a period of five years On September 24, 1938, and 
agaın on August 24, 1939, ,7 applİted for a renevval of that passport for a further 
period of one year, again describing himself as a British subyect by birth vyho had 
not lost that natıonal status "The applıcations vvere granted and the passport 
renevved to expire on luly ıst, ıg40 İt vvas found that 7 vvas engaged by the 
German Radıo Company of Berlin from September 18, 939, as an announcer of 
nevvs ın English and he actually did enemy propaganda on the radio On a charge 
of high treason, 


Held, hat ın the cırcumstances, 7 ovved allegiance to the (Crovn as an alıen 
resident and under the protection of the Crovvn at least upto August 94, 1939, 
and the English Court had yürisdiction to try him As the passport vvas capable of 
affording 7 protectuon it is immaterial vyhether he avarled himself of such protection 
or not. 


— 


BRısTOVV 2. VVILLIAM DiCKINSON 6z Co , Lp (1945) 2 Aİ ER 678 (K.B.). 
İncome-tax—Bad debis recovered after beg uöritten off—Assessment. 


VVhere the debts of an assessee vverc ın tlic first place brought into computatıon 
as good and subsequently vrritten off as bad, but in subsequent years the company 
recovered amounis tovvards such debt, such amounts must be ıncluded as tradıng 
receipts ın the computatıon of profits ın the year ın vvhich the money :s recetved. 


Absalom v Talbot, (1944) ı AİIIER 64zş, relted. 


MEHTA 2. MeHTA, (1945) o AİER 69o(PDA). 


Hüusband and unufe—English ioman marryıng in İndia an Indian according to Arya 
Samaq rıtes after becoming a converi to Hindusm—İf ceremony a“ marriage” in the Christian 
senşe in eresbect of ohich. English, Counrt can grant rehief—Possibility of barıy changıng fatth 
gohuch. müll bermi of bolygamy— Effect. 


An English vvoman vvho came to India became converted to the Hindu faith 
and vvas purported to be marrıed accordıng to the rıtes of a Hindu sect knovvn 
as the Arya Sama) to an England returned Indian sought the yurisdiction of the Court 
in England to have her marriage declared null and votd on the ground that she vvas 
under the belef that she vvas bemng only converted and not gömg through any 
marrıage by the ceremony. "The opınıon vvas given in evidence that as the husband 
could accordıng to the lavv of his country alter his faith and having: altered his 
faith then marry a second vvife and so convert his mönogamous marriage under 
the Arya" Samai creed ınto a polygamous marrıage. 


Held, the marrıage being monogamous according to the Arya Samai creed 
the Court can adğudıcate upon the marrıage, enforce rights under ıt and grant 
relief. "The possibility of the husband”s altering: his faith and converting” it into a 
polygamous marrıage cannot affect the posıtıon. 


On the evidence tt vvas found that the vvıfe never had any intention of marryıng 
the respondent by the ceremony vvhıch vvas merely a fraud perpetrated on her 
by the respondent and a decree rısi of nullity vvas granted. 
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MoRRIs s. MAYOR, ALDERMAN AND BURGESSES OE THE BoRouGH oF LUTON, 
(rg46) rı Aİ, ER ı (C.A ). 


Tort—Local authorily erecting air raid. shelter on highusay Dul) do $revent is beg 2 7 


dangerous to public—İnyury to oyclist by cölhston onth shelter during: blackout—Coniributory 
neglagence—Prıncible hom) far ağbhcable. 


In an action by a eyclist for damages for personal miurtes, resulting from. a 
collısıon vuth an unlighted air raid shelter it vyas found that the local authorıty 
had paınted vertıcal linesın vvhite paınt on each corner of the shelter and horizontal 
lines around the shelter "The questıon of lighting vas under consideratıon, övving 
to the dıfficulty of findıng lamps vrhıch vvould burn for a long tıme vvıthout attention. 
The local authorıty put forvvard the plea of contrıbutory negligence on the part 
of the plaıntıff ın not pulling up vnthin the İimits of his vısıon and avolding the 
accıdent 


Held, there ıs no such general proposition that a person rıdıng ın the dark 
must be able to pull up vuthin the lmits of his vision. 


(Baker v. Longhurst 6? Sons, (ıg33) 2 K.B. 4öl explaıned and dıstınguished). 

In dealıng vuth traffic cases there is sometimes a temptatıon for yudges to 
decıde questions of fact in language yvhıch appears to lay dovvn some rule vvhich 
users of the road must observe But these are questions of fact dependent on the 
circumstances of each case V 


ə 
The local authorıty could have done something effective to light the shelter 
and not havıng done that vvere lrable for the damages. 


Fisher v. Ruislib-.Northiood Urban District Council (1945) 1 K. B, 5684: (1 
2. AlI E.R. 458, follovred. : 504: (1945) 


ScHERING LTD. ?. STOCKHOLMS ENSKİLDA BANK, (1946) 1 AİLE.R. 36 (HL). 


Contract—English Combany güarantecing: debi due by German comğany to a Bank ın 
Suteden, a neutral country —Outbreak of xsar—Hifect on habıhiy —Public ğohcey—Princable 
of—Tradıng unih the Enemy Aci (1939)—öcofe. 


In 1936 a Svvedish Bank vvas possessed of some German Reichmarks, the value 
of vyhich at the current rate of exchange vvas £84,0oo, vyhich a German company 
desıred to acqume "The German company had tvvo subsıdıary companies one 
in England and one in Indıa. The German company acquıred the Reichmarks 
and found ıt conventent ovvıng to restrictions in Germany, to provide for the sterlng 
payments to be made to the Svvedısh bank through its tvvo subsıdıarıes vvieh vvhom 
ıt could settle its indebtedness by means of the manufactured goods vvhich it shipped 
to them “The tvvo subsıdıary companıes became surettes and pledged their göods 
for the claım of the Svvedish bank against the German company vvhich hability 
they undertook to purchase from the Svvedısh bank by instalments spread over a 
number of years and to reduce 6ro £anto them hability as güarantors VVhen the 
vvar broke out ın ı9gg the fifth ınstalment became due and the guarantors took 
the vievv that payment vvould contravene the provısıons of the Tradıng vvıth the 
Enemy Act (ıg39) An actıon by the Bank vvas dısmıssed and that vvas confirmed 
on appeal. The guarantors then raıseed an actıon to have ıt declared that the 
contract vvas no longer enforceable, agaınst them and for the release to them of 
the amount of the debt. R 


Held, (Lord Russell of Kıllovven and Lord Macmillan dıssenting) the effect 
of vvar upon a, debt arısıng out of a contract made before the vvar is to suspend the 
right of actıon and not to abrogate or dıscharge the debt. "The cause of actıon, 
the debt, is unaffected, the rıght of actıon is postponed until after the vvar. İf this 
ıs true of a debt due to an enemy, it must q f/orfzorz be so of one düe to a neutral, 
though ın matters relating to tradıng vvith the enemy there is no room for more 
tender treatment of the one than the other, "There ıs thıs dıfference that by reason 
of the Tradıng vuth the Enemy Act rıggg, had the debt been due to an enemy it 


o8 THE MADRAS LAVV TOURNAL, ş İr946 


vvould have had to be paid, to the custodian of enemy property, vrhile in the case 
R of a neutral the money vill remaın vvith the debtor to be paıd by him to the ncuttal 
“ at the end of the vvar . 

The contract vvas executed and not executory and the outbreak of the vvar 
did not abrogate or discharged ıt. 

Per Zord Macmllan —As benefit vvould accrue to the enemy during the vvar as a 
consequence of the further performance of the contract, the contract becomes ıllegal 
on grounds of public policy on the outbreak of vvar and is abrogated "The contract 
cannot be regarded as havıng ceased to be executory before the outbreak of the vvar. 


Decısıon of the Court of Appeal (ı9g48) ə AİI E.R. 486, affirmed. 


R z SELLARS, (1946) Ir ALE R. 82 (C C.A) 


Consumer Rationmng (Consohdatıon) Order (1944) Article 4— Acquisihon of article in 
contraventton of Order—Burden of broving that such: acquısıon 15 not brohibited by the 
Order aş on the accused 


Article 4 of the Consumer Ratıoning (Consolidatıon) Order (T944) provided:— 

““ A person, shall not acqufre ratıoned goods from any person vvithout surrendering 

the approprıate number of coupons mn respect thereof , provided that ıt shall be a 

— defence to a person charged vvith contrağening ihis provision to prove that the 

suppİy to him of those göods vvithout the surrender.of coupons vvas not prohibited 
under the provısions of the Order” 


A person vvho does acqure rationed goods, if charged vvith an offence against 
this Order, must, to be found not gullty, prove that the supply vvas not prohıbıted 
by thıs order The burden of proof is shifted intentionally by the Order on to the 
person accused, and ıt vvill be dıscharged by proving a set of facts vvhich on ex- 
amınatıon 1s found not to be prohıbited by any of the provisions of the Order. 


R. ə "THoMAs PUTLAND AND GLADYS ANNIE SORREL, (1946) 1 Aİ E.R. 85 
(G.C A). ş 

Consumer Rationing (Consolidation) Order, 1944—0ffence of acquiring rahoned goods 
toithout coubons—Burden of broof ” 


İn a charge of conspiracy to acqurre and actual acquisition of rationed goods 
vvithout ,surrendering the appropriate number of coupons ın contraventıon of the 
Consumer Ratıonıng (Gonsolidation) Order, 1944, on the question of bürden of 
pTOof, 


Held, the prosecutıon is not bound to prove by evidence that ın fact there vvas 
no surrender of coupons, because in many cases that vvould be impossıble. But 
the prosecutıonın making a charge against persons of having contravened the 
order, must give some ğrü2 /4cee evidence to the yüry upon vvhich the Şury vvould 
be entitled as reasonable people to find as a fact that there vvas no surrender of 
coupons. VVhen the prosecution have done that, there ıs not a change in the onus 
of proof, but there is a case against the defendants upon vvhich the lury may 
convict them, unless they can upset the 2rumdə facie case vvhich has been made 
agamst them. There is no necessity for a defendant in the first instance to give 
evidence that he has surrendered coupons—unless and until there ıs some case 
made agaınst hım, some ğrime facie case, so that an ansvver is called for Then it 
is for hım ş, he can either sıt dovr under it, or he can give evidence, make state- 
menis, do vhat he likes in the matter by vvay of satisiying the tribunal of fact 
that the transaction vvasin truth a proper one because there vvas a surrender of 


coupons. 
ıg44, K.B. 68 : (948) 2 AİLE.R. 8oo, tlistinguished, 


- 
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LAVV OF CARRIİERS BY LAND, VATER AND AlR” 


BY 
C. Umkanda Menon, ApvocATE, MADRAS. 
. FORMATION, PERFORMANCE AND DISCHARGE 


Formation of Contract —Yhe general “lavv of formation, performance and 
discharge of contracts govern the Lavv of Contracts vvith common carriers except 
vvith slıght modificatıons regardıng formalıtıes caused by custom or statute. The 
çcontract is entered ınto betvveen the ovvner of the “ common carrters”” on the one 
hand, and the ovvner of (he goods, or passenger on the other In the case of a 
passenger to be carrıed, purchase of a tıcket completes the contract. Tn the case 
of goods to be conveyeşl by carrteers by land such as a Raılvvay company the contract 
is effected by delivery of göodsand theexecutıonofaconsıgnmentnoteınthree S€tS, 
one to be kept by the consıgnor, another by the carrter and the thırd to be sent 
along vvith the goods, contaming partıculars such as vveight, description, İreight, 
the person hable to pay the freıight, and the name of the consignee, etc. Almost 
the same formalıty ısrequired bythe Indian Carriage by Air Act, XX ofrg4. Rules 8, 
4. 8 m chapter Tİ of the First schedule prescribe a form of passenger ticket, lüggage 
ticket and consignment note containing certaın partıculars about the description 
ofthe Goodsand therightsand labilities ofthe consignor and consignee  İfthe Carrier 
accepts vvithout a tıcket or a consignment note, or vvith. a ticket vvhich does not 
contaın some important partıculars mentıoned ın those rules, the Carrier is not 
entitled to clarm exclusion of or limitatıon to his hability under rules 7 to 91 of 
the Carrıage by Arr Act, XX ofıggq. 1n the case of Garrters by Sea, for c £-. a ship, 
vvhen goods are conveyed ın a general ship vvhich uündertakes to carry the goods of 
any, a contract under Bills of Ladıng contaıns terms of the contract such as des- 
“rıptıon, quantıty, etc , of the goods VVhen a merchant employs a vvhole ship to 
carry his goods, etc , it is called a, contract under a Charter party. GCharter partıes 
are of three kınds, (a) contract for use of the ship ön a voyage or series of voyages, 
goods to be shipped by the charterer orın hıs name ş (2) Contracts for use of ship 
on a voyage or sert6S of voyages vvithliberty to the charterer to use the shipfor taking 
goods of other shıppers and requiıng the Master to give Bilis of Ladıng for goods 
so supplıed , (c) Gontract for use of ship for a period of tıme during vhich the 
charterer has the rıght to dırect hovv the shıp is to be used “" 


Carriers by land and air, vill be at the tıme of the contract at the raılvvay 
statıon or at the aerodrome İn the case of carriers by vvater for c ga ship, it 
may not be at the port of loading at the tıme of the contract and the shıp vrill have 
to proceed to the port of loadıng, to İoad and to perform the voyage to fulfil 
(he coniract. 








R Lectures II, III and İV of the" lectures 9“ Councıl—Lecture 1 vvas published in (1945) IT 
delivered under the auspices of the Madras Bar ML p 99 (/ournal) 


E 
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Voyage fo the Port of Loadıng--—Yhe ship chartered should proceed to the 
port ofloadıng vvithin the tıfe fixed and ifno time ıs fixed, vvith reasonable diligence. 
If port of loadıng is not named in the Charter party, the charterer, should name ıt 
vvithout unreasonabiç: delay. Cırcumstances may intervene vvhich vvould dissolve 
the contract before the shıp reaches the port ofloading  İIfthere ıs much unreason- 
able delay vvhich göes to the root of the matter and vvhich çould not be compensated 
by damages, or if cırcumstances arıse vvıthout default of parties vvhich prevent the 
carryıng out of the contract such as blockade of port of discharge or if the perform- 
ance of the contract becomesillegal before the ship starts for the port ofloadıng by 
declaratıon of vvar vvith the country of loadıng, the contract is dıssolved before 
gomg to the port of loadıng 


Loadıng.—Charterer is to provide cargo accordiıng to Charter-party vvithout 
improper delay. It ıs enough if the cargo ıs ready at the usual startıng place, 
though ıt ıs at a dıstance. Notıuce has to be given to the charterer immediately 
the shıp ıs ready at the port of loadıng as othervvıse he vvill not be hable for delay 
in commencing İloadıng. If there are several loadıng places, ıtis the charterer”s 
optıon to requrre loadıng at anyone vvithout undue delay, İfthe loading place iisnot 
expressly agreed upon, the usages of the place decide it "The shipper is to bring 
the goods at hıs expense near to the place vvhere the shıp ıs İyıng "The expense 
of setting goods on board s to be borne by the shipovner . 


Charterer ıs entitled and bound tosload onlİy the holds or part of ship used for 
contaıning goods, but not to stovv on decks and cabins (If he loads on decks and 
cabıns, he ıs İsable to pay freight at the current rate. VVhen charter-party autho- 
rises loadıng of several articles, ıt is left to charterer”s optuon to fill vvith any one. 
If charter-party ıs to load a full cargo, it cannot leave broken stovvage. 
Preparıng the goods for loading such as pressing cotton, etc, ıs the 
duty of the charterer and costs are to be met by hım. Loadıng, once 
completed, dıscharges the charterer from hıs obligatıons A ship should vvait 
at the port of loadıng for the agreed days unless the charterer refuses 
to provıde cargo, but to make breach complete, the shıp should stay a reasonable 
time after loadıng days, after vvhich period the ship-ovvner keeps the ship at the 
port at hıs riskk After the charterer has faıled to 1oad, the shıpovrner should 
reasonabİy try to mütigate the 1oss and damage by getting the cargo from others. 
VVhen a full cargo isloaded, charterer is not entitled to vvaitt till expiry of full period 
of lay days. İt s ship-ovvner”s düty to stovv the goods properly and provide proper 
dunnage. Helslable in damages if ship does not take full cargo ovvıng to unsktiful 
stovvage by hıs servants, but shıpovvner ıs excused ifstovvage is directed by shıpper, 
Cargo is not to be loaded on deck as they are exposed to greater rısks, unless ship- 
per consents or a custom to that eflect exısts (Under the Merchant Shipping Act, 
1894. (SS 446 to 450 and ss 492 to 502), notice of certain explosives has to be given 
to Master before shipping. The Carriage of Goods by Sea Act of 1924, gIV€S pOVVveT 
to the carreer to destroy goods of inflammable, explosive, or dangerous character 
vyhıch he has not consented to carry. S. 8 (9) of Explosives Substances Act 
gives the rıght to search and break open any boxor package vvithout any labılıty, 


In the case of Carrters by land, the same lavv obtaıns "The ovvner of the goods 
ıs bound to load them at the time and place and ın the manner prescrıbed. He is 
not to tender or delrver for carrıage dangerous or offensive goods vvithout previous 
notıce to the Raılvvay authorittes and vvithout distinctly making clear their nature 
on the outsıde of the packet contaıning (hem. If any Railvvay servant has reason 
to believe any such goods to be contaıned ın any packet and vvith respect to the 
contents of ıt no notice has been given, he may cause the packet to be opened for 
ascertaınıng ıts contents. But thıs restrıction in respect of the carriage of dangerous 
goods vvill not bınd the goods tendered by order of the Government or any goods 
carrıed by an officer, Soldter, Sailor or Airman or Police Ofiicer, or a member of 
the Indian Territorial Force or of the Apıxılıary Force in India—Vıde Section 59 
of he Indian Railveays Act IX of r89o. 
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In the case of Garriers by air, the carrıage by air craft of explosives and of 
arms and munıtıons of vvar is forbidden by international agreement Each State, 
may, ın aerıal navigatıon, prohıbit or regulate the carrıage or use of photographıc 
apparatus As"a measure of public safety, the carrıage of obyects other than those 
mentıoned above may be subiected to restrıctıons by any regulatıons by the State 
provıded such regulatıons shall be at once notified to the İnternational Commission 
for aır navigation, vvhich shall communicate this information to other foreign 
countrıes — Vzde artıcles 26 to 28 ofthe Parıs Convention of 1919. After the air 
craft ıs loaded vvith the goods, a load-sheet is prepared and checked. 


Transıit.— The Lavv of "Uransıt is the same for all kinds of carreers. Ship- 
ovvner”s duty ıs to make the shıp seavvorthy, properly man, equp and suppİy theshıp, 
make ıts holds in vvhich göoods are carriteed fit and safe for their reception, carrıage 
and preservatıon. Het isto make ıt ready for saılıng by payıng port charges, vvithout 
needless delay or deviatıon “Deviatıon makes the shipovrner hable for delay 
and he ıs not protected by the exceptions of perils in the contract—Vıude Rule 4 
to artıcle IV to the schedule of the Indian Carriage of Goods by Sea Act, CXXVİI 
ofıgoş). But deviatıon ıs yustiflable if ıtıs to save adventure, to avoxil danger 
threatenıng shıp or cargo or both, and to save the İlves of those in distress in other 
vessels Devuatıon ıs not yustified to save property in other vessels, nor isdeviatıon 
yustified though it is in the first instance to save life yet subsequently it is to save 
property. 1n Sfag Esne, Ltd v Foscolo Maggo and Co x, Lord Atkın said that “ "The 
true test seems to be vvhat departure from the contract voyage mıght a prudent 
person controllıng the voyage at the tıme make and maıntaın, havıng ın mınd allthe 
relevent cırcumstances exıstıng at the tıme, includıng the terms of the contract and 
the ınterests of all partıes concerned, butüvıthoutobligatıon to consider the interests 
of anyone as conclusıve” 


Carriers by land are not to devrate (Dazas v. Garrat, 6 Bing. 716). GCaarriers by 
aır may alter their route ın case of necessity — Vide artıcle 8, para. 8 (4) of the 
Internatıonal Aır "Traffic Assocıatıon. 


Shipovvner or charterer is bound to protect each part of the cargo by all reason- 
able precautıons by ventılatıon to prevent the goods from beıng further damaged 
and to check further destructıon or deterıoratıon 


Masters right and duühes —YVhe Master ıs the shipovvner”s servant and 
has got custody of the goods or cargo for carryıng out the shipovvner”s contract. 
The Master has the rıght to raıse money by pledging the cargo or mortgagıng 
the ship by vvhat ıs knovrn as a respondentia or a bottomry bond or even to sell 
the cargo ın case of need He can ıncur expenses to preserve the cargo by un- 
loadıng and dryıngıt He can employ men to save it from vvreck ofthe ship. Before 
ıncurring such expenses the övvner of the cargo hasto be communicated vvith. İftthe 
Master sells the goods for real necessity vvhen it is not possible to take the ovvner”s 
ınstructıons, the title passes to the purchaser. If Master sells goods under cırcum- 
stances vyhıch give him no authority to sell and the ovvner of the cargo does not 
ratıfy the sale, the property does not pass to the purchaser. The Master”s authority 
to sell is determined by the lavv of the flag, ? € , the lavv of the place to vvhich the 
ship belongs. But if the Master sells ın a country foreign to his flag under circüm- 
stances yustıfyıng the sale by the lav, ofthat country, the sale ıs valıd. İtıs the 
Master”s duty to repaır and preserve theshıp and carry it to the placeof destination 
and earn the freiyht Master has the rıght to repaır atthe port ofrefuğe, ıfshıpıs 
dısabled. Lord Esher saıd “ If the cost of the repaırs necessary to enable her to 
complete the voyage contracted for vvould be more than the benefit vvhıch the ovvner 
(of the shıp) vvould derive from it, then it vvould be impossible in a business sense 
to repaır her”. Voıde Assıcurazıonı Generalı v ss, Besse Morris Co? İf the 
shıp cannot be reparired at all or could be repaired only after much loss of time, 
the Master as vvell as the shıpovvner should procure another shıp and transport 
the cargo to destınatıon “The shipovvner is nöt bound to employ another vessel 
— ——,. ooo. £ —————————————— ———— 
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at hısloss. Master ss given ayeasonable time to elect vvhether to abandon, or transhıp 
and Trepaır after communıcating vvıth the shıpovvner. İf voyage is abandoned, 
Master may contract to forvvard the goods to their ovrnner "İhe nevv contract 
must be faır and advantageous to the ovvner of the goods (If goodsın an abandoned 
shıp are perıshable he can sell them if there ıs no time to communicate vth the 
ovvner İf a shıp is abandoned and the Master does not send the goods ın another 
ship, all clarms to frermght are abandoned unless it be an advance freight. If Master 
and crevv abandonshıp voluntarıly and are not dıspossessed by a hostile foe and the 
shıp is saved by salvors and brought to port, cargo ovvners may claım their cargo 
vvıthout payıng freight, 

Dascharge.—Regardıng carreers by air, under article 13 of: schedule 1 -of 
the Carrıage by Air Act, 1932, the carrter is to give notice to the consignee as soon 
as the goods arrıve at the place of destinatıon, and the consıgnee is entitled on their 
arrıval at the place of destinatıon to requnre the carrier to hand over to him the aır 
consıgnment note. "The carner is bound to delhver the goods to him on payment 
of the charges due and on complyıng vnth the conditions of carriage in the con- 
signment note (If the carrıer admıts the loss of goods or if göods do not arrıve 
at the expıration of seven days after due date for arrıval of goods, the consıgnee ıs 
entitled to enforce hıs contract agaınst the carrıer. Artıcle ıgrenders a carrieer hable 
for damage by delay ın the carrıage by aır of passengers, luggage or goods Artı- 
cles ı8and 20 menttion the conditions önə proofof vyhich: the carnier escapes liability 
for ınğury to passenger or goods or luggage. Article ə2 sets out the extent oflabıilrty. 
Artıcle 29 provides that receıpt by the persons entitled to the delivery of luggage 
or goods is frzma facıe evidence that the same have been delivered in good condition. 
It further provıdesthat, ın the case ofdamağe to luggage the person is bound to com- 
plain to the carrıer vvithin three days from the date of recerpt, in the casc of damage 
to goods vvithın seven days, and ın case of delay, vvithin fourteen days from the date 
on vrhıch the luggage or goods have been placed at his disposal Article 28 speaks 
of the venue of the suit Artıcle 29 prescribes tvvo years from the date of arrıval 
as the period of lrmitation for action for damages. İn casesof combined carriage, 

artly by aır, and partly by another mode of carriage, under artıcle gı (2) of 
schedule TI of the Carrıage by Arr Actof 932, the partıes mayınsertin the document 
of aır carrıage conditions relatıng to other modes of carriage provided that the 
carriage by arr falls vvithin the terms of rule r. 

In the case of carriers by land, the transıt ends by actual delrvery of the 
goods to the person mentioned ın the contract or hıs agent, by tender and refusal 
to accept, or refusal to pay charges, or by attempt to deliver and faılure through 
no fault,of the carreer, or by faılure of the consıgnee to remove vuthin a reasonable 
time. At the end of transıt, the carrter is lhable only for negligence. "The carrier 
shall not deliver to the consignee if göods are supplled to the carrieer by one vvithout 
the consent of the ovvner and the real ovvner claıms it, or if an unpaid vendər stops 
the goods "The carrıer by land, such as a Railvvay company, should deliver göods 
safe, mn tıme and to the rıght person. Special agreement by vvhat is knovrn as 
€ Ovvners”” risk note frees a common carrıeer from hlability to deliver safe The 
carrıeer is lable, for delay in the delivery of göods övving to his fault, 1f delayıs due 
to default of some others beyond the carrıer”s control, or if delay is due to sudden 
and unexpected pressure of business, he ıs not hable. "The carrteer should deliver 
to the rıght person at the place addressed "Though he ıs not bound to delrver at 
the housç öf the consıgnee yet if the consıgnee”s"address is knovrn, the carner should 
give him notıce “The ovvner can requrre delivery at an altered place before goods 
reach original destinatıon, provided carrter is serving at the altered place “The 
carrıer is responsible for damages caused by loss, inyüry, misdelivery or delay İf 
goods arelost the market value of the goods at the tıme and place of delrvery, if there 
ıs a market at destinatıon, mənus the cost of carriage, is the quantum of damages 
to be avvarded. Ifthere ıs no market at destinatıon, the market value of the place 
vyhere delıvery vvas given to the carrieer ğlus the cost of carriage ğ/lus any profit 
vyhich the consıgnee might have made by rösale, if goods are intended to be sold, is 
the quantum of damages. But ıf goods are only ınpured, damages are measured 


1) THE MADRAS LAVV TOURNAL. 33 


by the deprecıation ın value of the goods vvhich vvas the natural result of the in?ury, 
In case of delay, such damages as have arısen naturalily ın the ordınary course Of 
thıngs are given. If ovung to extraordinary cırcümstances heavy loss ıs hkely to 
be caused to the ovvner, unless knovvledge of those cırcumstances are brought to 
the notıce of the carrier and unless he is given an opportunity tö accept or reflect 
those goods, the carrter ıs not lıable for such heavy İoss. 


In the case of carrıers by sea Port of dıscharge 1s usually mentioned 
ın a Bill of Lading for voyage in a general ship: İn.a chartered ship ıf charter-party 
leaves ıt uncertaın, the charterer is to name the port of dıschargeın reasonable tıme. 
If he does not do so, the Master ıs to act on hıs yudgment “The Master ıs not bound 
to communıcate vvith the charterer before domg so Iftthe Master has reasonabİe 
opportunrty, he ıs to notify the arrival of the ship at port of call A portıs a place 
vrhere vessels he safely vvith shore to land goods, vvith facılties for trade havıng 
vyharves and viharehouses İt need not be physıcally safe but must poltticaliy. If 
shıpovrner accepts a port of discharge as safe at the time of signing Bıll of Lading 
he cannot aftervvards obyect but claım damages if unsafe İf cargo is of varying 
goods, dıscharge ıs to be at the place suıtable and convenrent for consıgnees as 
a vrhole. If there are several places in the port for dıscharge of cargo the option 
to dıscharge at any partıcular place ıs vvith the shipovvner in the case of a general 
shıpş and vvith the charterer ın the case ofa chartered ship “The mode of discharge 
is accordıng to practıce of the port, € g , Vhether ın the open vvater or at a vvharf 
or ın dock If more than one of these mothods are commonly adopted, the ship- 
ovvner may choose, provided the method he chooses should not involve extra charges 
on consignee, ıf by another suitable mode they could be avotded. Generally, 
charterer or consıgnee must take cargo fröm shıp”s sıde and shipovvner is dıscharged 
on delivery at the ship”s side and he is to provide enough men and applances. 
The shıpovvner s to take goods out of the holds and deliver them on deck and to 
separate goods so as tö give delivery to several cönsignees Master ıs not bound to 
notıfy shıp”s arrıval vrhen ship ıs a general ship or a chartered one It ıs the duty 
of the consıgnee to vvatch But the Master ought to enter ships name at the 
Custom House and make such other public notifications 


Tuabılıty of consignee on landıng —İf consignee did not appear to clarm goods 
at the tıme fixed, or if no time s fixed, vvithin a reasonable time havıng regard 
to the usages of the port the Master has the povver to land and vvarehousç them 
and the consıgnec ıs liable for vvharfage or other expenses. İf goods are detaıned 
for vvant of proper description in the Bill of Lading the ship ovvner is not hable. 


Personal delıvery to consıgnee or his agent is necessary. But personal delivery 
may be excused by an establıshed course of business at the port. İt may be excused 
by spectal terms of contract Doelirvery ıs to be made to the rıght person entitled 
as the holder of the bıll of ladıng Delivery to a consignee vvho is not holding the 
Bill of Ladıng does not dıscharge the shipovvner İF there are conflicting claıms 
the proper course ıs to ınterplead Delivery müst be of) the rıght goods. 
VVhen dischargıng cargo, if there is a shortage of delivery of particular göods and 
also a residue of unidentified göods, the shipovvner cannot compel the consignees 
to take the umıdentified goods as ö7o zaia fulfilment of the contract to delrver. 


,—  Through Bullsof Lading —ln contract by shrpovrner to deliver to another carrıer 
to forvvard to a further destınatıon, shıpovvner”s responsibility does not terminate 
vvhen goods leave the ship. He has to contract vuth a carner and delyver the 
goodsto be forvvarded Frequently through-Bılis of Ladıng are ıssued partiy by sea 
and partily by land 


V/arehousıng —VVhen the consıgnee fails to take delivery, the shipovvner ör 
other carrıeer by sea has to keep goods on board or at the vvharf or vvarehouse at 
hıs ovvn risk for a reasonable time. VVhile so holding the shipovrner is liable as a 
carreer. By arrangement, or follovring a  usual course of business if the carrier 
at the end of transit puts the goods ıntosa vvarehouse for the ovvner, he ceases to be 
responsıble as a carrier but he becomes responsible as a vvarehouseman. Havıng 
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vvarehoused the goods, the shıpovvner gives notice to the consignee that he holds 
them only as a vvarehouseman and the consignee accepts notice, İf the consignee 
refuses to take delivery or faıls to appear vvithin the agreed tıme, the carrıer may 
termunate hıs responsıbility as a carreer and by vvarehousing the goods becomes 
Hable as a vvarehouseman İfhe still holds as a carrier he does so under the contract 
and isentıtled to the benefit of exceptıons ın the Bill of Ladıng. But if he vvare- 
houses them and becomes hable as a vvarehouseman, ıt isdoubtful vvhether the 
exceptıons of negligence im the Bill of Ladıing apply. 


Zuen for freighi —On landıng the goods at the vvarehouse and placıng them 
in the custody of the vrarehouseman the shıpper or carrter is to give nötice to the 
vvarehouseman ın vvritıng that goods kept are sub/ect to the shıpovvner”s or carrier”s 
İen and other charges and to keep them till such lien ıs dıscharged. "The İen 
is dıscharged upon production to the vvarehouseman of the recerpt of payment of 
the amount due to the shıpovvner or carrter or upon deposit vith the vvarehouseman 
the sum due to the shıpper or carrter tovvards freıght  Ifthat len is not dıscharged, 
vvarehouseman has the right to sell the goods after keepıng them for nınety days 
in a vvarehouse and ıf they are perıshable then much earlıer by publishing in the 
local nevvspapers and by giving notice to the consignee, if his address is knovrn. 
Vide section 497 of the Merchant Shipping Act of 1894. Proceeds of the sale are 
to be appled to pay customs or excıse duttes, charges of vvharfınger and shıpofvner 
or carrier. VVhether a shıpovvrner is hable for right delivery to consignee after 
so delrvering them does not seem to be decided, "The Merchant Shipping Act does 
not releeve the shıpovvner of that duty. If by vvarehousıng them he has ceased 
to have all control over the goods, he ceases to be lable for correct delivery, but 
if he remains ın control, ltabılıty contıinues,  Shipovvneris not Hable for their 
safety ın the vvarehouse though it is his duty to direct the vvarehouseman as to the 
person enüitled to delivery. 


M/arehouseman” s resbonsıbility —VVarehouseman takıng custody of goods under 
the Merchant Shıppıng Act is under the oblıigatıon to deliver the goods to the same 
person as the shıpovvner ıs bound under contract to deliver. 





STOPPAGE IN "TRANSIT, GENERAL AVERAGE, SALVAGE AND 
VVRECK, FREIGHT AND DEMURRAGE, LIENS AND PREFERENCE. 


Stoppage in transıt is exercısed by unpaıd vendors, He parts vvıth 
possessıon of the goods and the Bill of Ladıng. The goods are in transit. The 
buyer hecomes insolvent in the sense that he ıs unable to meet his engagement. 
An unpaid vendor before giving possession has hen for his prıce, but vvhen he 
parts vvith possessıon hıs len ceases to exist and only a right to stop in transit remains, 
Hence stoppage in transıt ıs regarded as an extensıon of unpaid vendor”s len1. 


Hifect of exercise of the: righf —By the mere exercıse of this right, an unpaid 
vendor does not regaın property, nor cancel sale. He recovers only possession 
till the price is paid?. He cannot demand actual possession durıng transit agaınst 
the vvill of the carrıer except at the contracted place of destınatıon, This right 
of stoppage ın transıt ıs subyect to the possessory İen of carrter, vvarehousesman, 
“etc , but not subyect to any general len of the carrıer ın respect of the goods. 


Transit —İt involves tvvo ideas (a) the goods are ın transit from the tıme 
they leave vendor”s hands till they are taken possession of by the buyer, (2) they 
are to go to some particular destinatıon, Delivery of goods by the vendor 
to carrier for transıt, though the carrıer be named or employed by the buyer, does 
not end the transıt "This ıs true vrhether the goods are ın a general ship or a 
— ———  çcR.K“  —  X 0 ö0ö9VvX—“0 


Iı. Vide section 48 oftthe English sale of Göods 2 Vide section 48 of the English: sale of 
Act of 1893 and section 5o o?Pühe ndian Sale of ” Goods Act of 1898 and section 54. (1) ofthe 
Goods Act, II of ı93o. İndian Sale of Goods Act of r93o 
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chartered shıp. But if a ship is chartered by the buyer upon such terms as make 
over the complete control of her to hım, the Master and the crevv becoming hıs 
servants, transibıs at the end A carrier may, before delivery of the goods, become 
the agent of the buyer by express agreement and then hıs possession is only (hat 
of the buyer. Or agaın by implıcation from the course "Of business betvveen 
the buyer and the consıgnee, the carrıer holds possession for the consignee, as vvhen 
the carreer habitually stored the consıgnee”s goods in carrier”s vvarehouse on their 
arrıval and holds them for the consgınee subiect to his orders. If the buyer or 


his agent obtaıns delivery of goods before their arrivalat the appointed destination, 
the transitin at an end 1 Part delıvery is insuflicient to put an end to transit. 
In any case vvhere the goods are in their nature sep arable, and the portıon undelivered 
remaıns in the hands of the carrteer as such, the rıght of stoppage in transit may be 
exercised as to the undelivered portion.? But if the vvhole of the cargo 1s one 
entıre machine and possessıon Of the part might amount to the possession of the 
vrhole, then delrvery of part to the buyer may put an end to the transit. İn the 
case of delivery by one carrier to another to forvard or by a carrier to the vvare- 
houseman at the destınatıon, the transıt still continues, ünless he takes as agent 
to the buyer. 


In case of delivery to buyer”s agent to forvvard to a destınation there 
mıght arıse tvvo cases :—Öne, vvhere further destinatıon has been notıfted to the 
vendor by the vendee and the agent is definutely nstructed to send, the transit conti- 
nues, even after delivery to the agent, till “lestinatıon is reached. “Tvvo, vvhere no 
further destınatıon has been defintely notified to the seller by the buyer, the transit 
ends. Buyer has no rıght to intercept goods before destinatıon, if destinatıon 1s 
fixed. But if no destinatıon is agreed upon, then the buyer may at any tıme end 
the transıt. 


Stoppage in “transıt is exercısed by vendors and sub-vendors. Each 
vendor 1oses hıs right vvhile the buyer vvho has purchased from, him transfers the 
goods and the Biılİs of Ladıng for them to the sub-vendor. "The right of Vendor 
to stop is defeated by the intervening rıght of other persons. If vvhile the transfer 
contınues, the buyer assigns the goods or transfers the Bıll of Lading for them to 
one ona fide for value vvithout notice that they have not been paıd for, the vendor”s 
rıght of stoppage is lost as against him. Under section 47 of the English Sale of 
Gooods Act of ı898, to defeat the rıght of stoppage in transit, there must be“a valid 
sale or dispostion of the goods by the buyer valıd to transfer property and there 
must also be a transfer by the buyer of some document of title to the goods. Part- 
payment or givıng acceptances by buyer does not prevent his rıght. If the vendor 
agrees to take somethıng else than money—such as goods or bılls—in “ absolute 

ayment of the prıce, he vvill, on recervıng them, cease to be an unpaid vendor 
and vvıll lose hıs right. , 


Notice of stoppage ın transit must be gıven by the vendor or his authorised 
agent to those in rmmediate custody of the goods, 2.e., usually to the Master in the 
case of a cargo. Notice given to the shipovner and transmıtted by him to the 
master ıs sufficient but not unless and until it reaches the Master. Notice given 
to the princıpal must be given at such tıme and under such circümstances that 
the prıncıpal, by the exercıse of reasonable dılıgence, may communicate in time 
to hıs agentın possessıon to prevent gelivery to buyer. 


By exercising thıs right, the vendor must take possession of the goods 
from the carrıer by payment of freight, if any due, up to the ultrmate destınation. 
For breach of thıs oblıgation, the vendor vvill be hable in damages If Master 
of a shiğ delıvers to buyer after valıd notice to him of the vendor”s exercise of 
the right of stoppage in transıt, Master and shipovvner are hable in damages to 


— o —v— 





"I. 
1. Vide section 47 of English Sale of Goods Act of ı893 and:section öz of the Indian Sale 
Act of ı899ş. of Goods Act I11 of ı9go. : 
2. Vıde. section 46 of English Sale of Goods 


.e 
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vendor — Sectıon 54 (2) of Indian Sale of goods Act ITİ of 1930 confers a right 
to re-sell perıshable goods 9vithout notice and non perishables after notice for 
the sale price. There does not seem to be any decıded case as to the tıtle of a 
bona fide assıgnee for value vvithout knovvledge of the notice of stoppage in transit 
grven by a vendor "The ansveer seems to be that the assıgnee gets title to the gəods 
ın preference to such a, vendor. . 


Fughi of  vendor, sulyect to pledge, mortgage or sub-ğurchase. VVhere the 
vendor, instead of assıgnıng, pledges or mortgages, along vvith the Bill of Ladıng, 
the vendor”s rıght of stoppage ın transıt contınues subfiect to the charge On that 
bemg paıd ofF—no matter by v”vhom—the unpaıd vendor”s rıght to stop revives İf 
the vendor has given notıce to stop, he vvll be entitled to clarm upon balance of 
sale proceeds, If the original vendor duüly gTves noötice to stop the goods, but 
the sub-purchaser has not paid to his vendor, the original vendor is entitled to requıre 
that the purchase money due from the sub-purchaser should be paıd over to hımself 
so far as ıs necessary to satisfy hıs claım. 


Carrers öy air and stobbage ən transit —ln the case of carriers by air, 
artıcle rə of the Carriage by Air Act, r98o, schedule 1 gives the unpaıd consignor 
the right of stoppage ın transıt, He has the rıght to dıspose of the goods by vyith- 
dravvıng them either at the aerodrome of departure, or at destınatıon or by stoppıng 
them ın the course of any )ourney on any İandıng or by callıng for them to be 
delrvered at the place of destınatıon or iş the course of the gpourney to a person other 
than the consignee named ın the air consıgnment note or by requring them to be 
rcturned to the aerodrome of departure. Article rə (2) says that if ıt ıs rmpossible 
to carry out such order of the consignor, the consıgnor must be forthvvrth ınformed. 
Article rz (4) says that the above rıght of the consıgnor ceases vvhen that of the 
consignee begins in accordance vvith article 18, z.e , on arrival of the goods at the 
place of destination Nevertheless, if the consignee declınes $o accept the consıgn- 
ment note or the goods or if he cannot be communıcated vrıth, the consıgnor resumes 
hıs right of dısposition. 


General Average —(a) Laxv of general average is peculiar to carrıage by 
vvater. “This lavy is derived from the ancient lavv of Rhodes vvhich vvas adopted 
into the Digest of Tuştıman as Lex Rhodia Hov far thıs branch of lavv mıght 
one day become applıcable and useful to carriers by aır, as aerial navıgatıon ıncreases, 
afiords a vvıde field for useful speculatıon Average is general and partıcular. 
İn maritime adventure there are three ınterests (a) the shıp vvith her stores, furnıture 
and tackle , (2) the cargo and (c) the freight YVhen loss 1s sustaıned by one interest 
İrom a danger peculuar to it, it is borne by it alone, and it is partıcular average. 
But to aVert danger to the vvhole adventure, ıfsome partıcular interest ıs sacrıficed, 
such as the throvvıng overboard of cargo or the cutting of mast etc ə for safety in 
storms, it i— general average Ekxpenditure incurred to save a partıcular ınterest 
1s partıcular average expendıture Extraordınary expendıture ıncurred to save 
shıp and cargo is general average expenditure Every partıcular ınterest can be 
called upon to contrıbute to the general average expenditure incurred 


General average sacrıfice —No contribution is: clamiable if common danger 
arose from neglıigence or vvrongful conduct of clarmant, € g , unseavvorthiness of 
ship, negligent navigation or dangerous condition of göods To claim coöntribution 
(a) the interest sacrıficed must be common to the vhole martıtime adventure : 
(2) goods must be throvm overboard, not forced out by vvayes or destroyed by 
hıghtnmg or tempest , (c) the throvving should be to lighten the ship and there 
must be an extraordınary common danger, Yettıson ıs a famılıar instance of general 
average sacrifice /ettison of deck cargo in a general ship does not confer the 
rıght to contrıbution uünless (4) there is usage or (2) other ovvners consent 
or (c) vvhere the cargo both above and belovv deck belong to the same shıpovvner 
vvho chartered the ship and the charter-party stipulated for loadınğ ıt 


"o avert a common danger, a ship and its stores may be sacrıficed, or a ship”s 
tackle and stores may be put to some dangerous use not intended to be so used 
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and thus gettıng destroyed , or damage may be caüsçd to a ship in a fight vüth: 
a prıvateer and loss may be caused tovvards the value of gun povvder and shot 
and the cost of curıng the vvound of the crev,, as resistıng a prıvateer is part of the 
adventure. As to the questıon vvhether voluntary strandıng of a vessel to save 
it from a storm or to avoıd capture or founderıng ın deep vvater, etc , ısa general 
average act, Abbot and Arnold ansver in the affirmatıve DLovvndes vvho once 
held a contrary vievv has novv changed his old vievv and agrees vvith them İn 
the case of 7)e Seağool1 vrhile construmg rüle 5 of the York Antvverp Rules of 
1924, voluntary strandıng vvas held a general average loss 1n the United 
States, the same vıievv ıs held “amage done to a ship or cargo sustamed 
ın extingüishing: fire on board is a general average loss VVhere damage to cargo 
arıses partly from an act of sacrıfice and partly from an act of accıdental peril and 
damage done by each ss not dıstıngumhable, no question of general average contri- 
butıon arıses 


General average sacrıfice and general average exğenditure —VVhere voluntary 
sacrıfice of money ıs made to save both the shıp and cargo under extraordınary 
danger ıt ıs general average expendıture. "To avoiıd common danger, master 
employs men or other vessels to render assıstance or to put the shıp ın a Port cf 
Refuge General average expendıture may be compared to salvage. Both are 
dıstsıbuted over vvhole property ın proportion to values, though there may be a 
dıfference as to vvhen the habılıty is to be ascertaıned and though salvage is a revvard 
and not an expendıture. Expenses incurred ın raısıng and savıng a stranded ship 
and cargo or dragging her off a bank vvhile loaded are such expenses, subyect to 
İımitatıon thatthe burdenthrovvn on cargo must not be greaterthan for savıng it 
separately. Occasıonally the question has arısen vvhether a shipovrner can 
charge for hıs ovrn services Sehusfer v Fletcher? held that he ıs not entutled but 
Lord Herschell in Rose v. Bank of Australia$ dissented from it. Expenses of 
going into a Port of Refuge such as pılotage, tovvage and harbour dues are Port of 
Rufuge expenses and ıt ıs a general average expendıture “To yustify a deviation 
to a Port of Refuge ıt must be to avoıd an ıimmediate danger. "The danger 
may be eıther external or due to orıgınal or encountered defect ofshıp, or the danger 
may be ovrng to insufficent men and stores makıng voyage unsafe “The expenses 
of comıng out of the Port of Refuge vvas held to be a general average expenditure 
in Atoood v. Sellar £ vrhile ıt vvas held to be othervvise in Szensden v.  ViVallace$ Regard- 
ing vvagesand maıntenance of crevv vvhen ship is put in a Port of Refuge the older 
vievvö vvas that they form general average expendıture but the later vievv ıs that 
they do not6 The latter ıs the accepted English vievv Nearily all other countries 
follovr a different rule and York Antverp Rules make vvages and cost of main- 
tenance subşects of general average contrıbutıon “Regardıng cost of discharge 
and re-loadıng cargo at a, Port of Refuge, if dıscharge is for safety of ship and cargo, 
e g , if thereıs leakage ofshıp and the leakage cannot be got at vvithout discharging 
cargo, ıt is entitled to be contrıbuted But if discharge is for the benefit of cargo 
only, such as dryıng veetted grain to save it from rotting, then the cost is to be borne 
by the ovrner of the cargo, unless the vvetting arose from a general average act. 
Cost of re-loadıng ıs not a general average expenditure, Regardıng the cost of 
vvarehousıng goods at Port of Refuge, there are conflıcting vıevvs. Under York 
Antvverp Rule (ı) (c) thıs ıs a general average expendıture. "The loss or damage 
to cargo vvhich is caused in a vvarehouse from fire and threves seems to be a general 
average expenditure Damağge suffered by cargo in the course of bemg discharged, 
re-loaded or stored s a subyect of general average contriıbution ünder York 
Antvverp Rule XII 


Contribulion —“TVhe vhole lavv on the subyect is founded on the prınciple 
that the loss to the ındıvıdual vvhose goods are sacrificed for the benefit of the 
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rest IS to be compensated açcordıng to the 1oss sustaıned on the one hand and the 
benefit derived on the other”) "The time for calculatıng ihe extent of sacı ifice 
and the contrıbutıon is vrhen the sbip and cargo complete the voyage or vvhen 
ıt is brought to an end. Aİİ interest at risk vvhen sacrifice is made”and continued 
safe dovvn to the completion of the voyage must contribute proportionately to their 
values at destınatıon. Ovvners of a cargo vvho sold it for their benefit at intermediate 
port after sacrıfice should contrıbute ın respect of the benefit realısed. Ovvner of 
the property sacrıficed has to contrıbute along vvith the rest 1f, dürmg the voyage, 
there vvere several acts, each ovvner of sacrıficed interest is to contribute to all the 
sacrifices Only property at stake and freight dependıng upon its safety that are 
to contribute. "There ıs no contrıbutıon for İives saved Provisions for consumption 
Of passengers, vvearıng apparel, yevvels and other things belonging to passengers 
and crevv taken on board for prıvate use and not for traffic are exempt from contrı- 
butıon. VVhere goods are sold at Port of Refuge to pay general average expenses 
they are contrıbuted for on arrıval at destınatıon. If value realısed at Port of 
Refuge is higher than it vvould haye been at Port of destination, ovvner of göods 
could claım contribution on the higher amount. 


Coniributton öy feeighlt —VVhere frelght is payable on delivery of goods, a sacrifice 
Cf them preventıng delivery ınvolves a sacrifice of the freıght on them That 
must therefore be contrıbuted to. So too the freight on the gcods vvhich are "ilti- 
mately saved should contrıbute. VVhem at the time of sacrifice, the ship had 
more engagements and vvhen freimght is”condıtıonal on completion of sübsequent 
voyages, as under a charter-party for a voyage out and home at a freight to be paıd 
at home the vvhole freight ıs to contrıbutç 


Remeases —Shipovvner has a len upon goods for general average contributıon, 
vyhether the claım is on his behalfor on behalf of the cargo ovvner. "The hen prevails 
over ecarlıer bottomry bond gpoods are not usually detained., as calculatıon of the 
amount of contrıbution takes trme but are given to a recelver on his undertakıng 
to pay the amount due oron a deposit of thesame vvith a bank or on other security. 
Shıpovvner can sue cargo ovvner for contribution-and if goods change hands on a 
consignee takıng delivery uindertakıng to pay contrıbution, he could be sued. 
An ovvner of goods entitled to general average contrıbution may sue shipovrner or 
other cargo ovvners. " His clam is personal He cannot proceed for claım öz zem 
nor has he alien. 


Salvage and təreck : Salrage.—Salvage and vreck are peculiar to lavv of 
carriage by vvater and by aır. There is no parallel to it in the Lavv of carrıage 
by land. Salvage is service rendered to the ovvner ın the recovery of property 
subiect fo a hen for revvard. Tüis rule is based upon public policy to encourage 
strangers to save vessel from damnger at sea or in ariver "The property saved must 
be a ship, her apparel, cargo or vvreck. Salvor had no right of action at common 
lavv, He has possessory len, if in possession He has marıtıme len and if he is 
notin possessıon he can procure an arrest. İn common lavr Courts, he had no right 
of actıon but ın Admıralty Courts, he can take proceediıngs ız ?em, Salvage 
depends upon the savıng of some property. İt ıs not necessary that the safety 
vvas vvrought about by actual services. İt is enough if services have been rendered 
vrhıch have or may have rescued the ship er cargo. But if a salvor is employed, 
he ıs entıtled to revvard on his contract, no matter vvhether property ıs saved or 
not Merthant Shipping Act of 1894 enacts”that salvage is payable for services 
rendered ın savıng a vessel, cargo, apparel of a) vessel, etc , ın distress near the coast 
of the United Kingdom. Sections 544 and 545 provide for revvarding services in 
savıng İrfe from ship by payment by ovvner ofship or cargo, etc., saved. Before 
ihe Merchant Shıppıng Act of 894, there vvas no revvard for saving life But 
vvhere acts of lıfe-salvage could be connected vvith property by the same salvors, 
the Court enhanced the amount of salvage gıven for services to the property. VVays 
Of carnıng salvage are by personal services on board a salved ship by toving her, 
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by re-capturıng her, by suppİiyıng her vvith men and stores for vvant of vyhich she 
iş ın danger or by protecting the ship and cargo after she had become a vrreck. 


Çondations ÖY salvage serocee — There should be ımpendıng.danger or reasonable 
apprehensıon of ıt Service should be rendered by persons Hot under any public 
or prıvate duty to render Service must help apprecıably ın assıstıng to save the 
vessel or cargo. Passengörs are bound to protect the shıp and cargo agaınst common 
danger and are not entıtled to salvage Crevv and officers of ship or tug are not, 
but if after the termınatıon of theır service they render salvage vvork, they are 
entıtled. Publıc officers vvhose duty it ıs to render assıstance, € g , officers and 
crevv of a shıp ofthe Royal Navy arenot entıtled to revvard. "hat the Crovvn cannot 
claim salvage even by agreement apart from the Merchant Shıppıng Salvage 
Act, 1916, vas decided by the House of Lords ın Adrralıy Commassioners Vv. 
Valverda (Ouners)1. VVhere salvıng and salved vessels belong to the same ovvner, 
the old lavv vras that no claım for services vvas recognised, But the recent decısion 
ofthe House of Lords ın the Kafırıstan? held him entitled to obtaın salvage revvard. 
"The fact that the salved vessel ıs at the same tıme under charter to ovvner of salvıng 
vessel does not prevent hım if the charter-party does not transfer. possession of 
the salved shıp to him. “The fact that the salved vessel ıs at the time chartered to 
the ovvner of the salving vessel does not entıtle him from clamımg salvage, if the 
chafter does not transfer possession of the salved ship to him and göze versa 


The amount of salvage 18 determinfğ by the extent, nature and effect 
of hıs services and the meri and sacrifice of the person rendering them "“İhe basis 
of salved value on vvhich salvage is avvarded is the value of ship and cargo vvhen 
brought to safety. If the salvıng shıp sustaıns damage in the course of her service 
and İose her earnings then, ıf salved property ıs ample, vvhile remunerating the 
salvage, enough should be avvarded to the salvor to cover the actual loss vvhich 
the salvor ıncurred. Vant of care or skill or misconduct of salvor is also consıdered 
in fixıng the amount of salvage. Sectıon 519 of Merchant Shıppıng Act 
of 1894 enyoıns the person finding vvreck to give it to the Receiver of 
the District Agreements as to the amount of the salvage are set asıde 
if unfair. Competency of the parties and knovvledge of all the circum- 
stances and the crıtıcal nature of the sıtuatıon, etc , vvill be considered to 
ascertaın vvhether the agreed amount ıs excessive or unfair” Salvage agreements 
by the Master bind the ovvner only vrhen the contract is made under necessity and 
for Master”s benefit3 Contributions to salvage by different interests, such as the 
shıp, the cargo and the freight, depend upon the benefit secured by each. Only 
those that are benefited are hable. If a sum is avvarded as salvage revvard, each 
interest is to contrıbute tovvards it m proportton to its value In avvarding salvage, 
value of the cargo is estimated at the place of terminatıon ofsalvage service, deducting 
usual expenses and charges on a sale of the goods. VVearıng apparel and effects of 
passengers, of Master and of the crevv do not contrıbute (VVhen salvage service 
becomes necessary ovving to fault of the shıpovvner the shipovvner ıs not entıtled to 
-contrıbutıon from other 1nterests. 


V/reek —By the common lavv, the king has the right to vvreck FYormerly, 
if a lving thing escaped from a ship, the over has a right to itvithin a year. Later 
on, the ovrner vvas given the right to claim the göods also vvıithın one year. Orıgi- 
nally the rıght to claım them vvas granted to the Lords of Manors near the Coast 
vyho exercised it on behalf of the King. İn the case of a derelict ship: “ vvreck 5 
includes goods throvvn to lighten a vessel called yetsam, goods sünk but tıed to some 
floatıng mark to shovv the place called lagan, and goods vvashed out of the ship and 
remain afloat called floatsam, etc. By Merchant Shıppıng Act, the superinten- 
dence of all vvreck vvas placed under the Board of Trade vvho appointed recervers 
throughout the Kıngdom5. 
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Salvage and görek in case of" aenal namigation . On Air —Article 28 of 
Parıs Convention, 1919, prövided that, vruth regard to salvage of aircraft vyrecked 
at sea, principles of maritıme lav vrll apply in the absence of an agreement to the 
contrary. By section ıı of the Aır Navıgatıon Act of 1ggo, the lavr relating to 
vvreck and salvage and to the duty of renderıng assıstance to vessels in distress (ın- 
cludıng the provısions of English Merchant Shipping Act, 1Ş94.to 1916) vvas extended 
to aircrafts. Sectıon TI (1) of the Aır Navigatıon Act of 1920 and 1986 provides 
that any servıces rendered ın assıstıng or saving lıfe from or savıng the cargo or 
apparel of, an aırcraft ın, on, or over the shores of the sea or of any tidal vvater is 
to be deemed to be salvage servıces as ıf they had been rendered ın relation to a 
vessel, Revvard for salvage services may be earned by an aircraft and its ovrner is 
entitled to revvard The above proviısions apply even if the aırcraft concerned is a 
foreign one and notvvithstandıng that the services are rendered elsevvhere than vvithın 
the limits of the territorial vvaters adyacent to His Mayesty”s Dominions Aircraft 
ovvned by the Crovvn is subiect to the same lımıtatıon in the matter of revvard for 
salvage as His Mafesty”s Shıps, z € , the Crovvn could lay no claim for loss, damage 
Or risk to aircraft or to her shores "The House of Lerds held that no cla by 
Commander or crevv for salvage service is to be allovved vrithout the consent of the 
Secretary of State first obtarned. Secretary of State ıs not entitled to claım salvage 
even by agreementf1. 


Freght and Demurrage, Taens and Pieference . Froght —Freght is the revvard 
payable for the carrıage of goods on arrival of the goods ready to be delivered to the 
consıgnee in a merchantable condıtion. Payment of freight and delıvery of goods. 
are concurrent conditions No freight is clarmable if shipovvner has been prevented 
from carryıng goods to their destinatıon "although by causes beyond the carrier”s 
control such as the fact that ovvng to their ovrn infirmittes, the göods have to be 
destroyed or sold, and the goods cannot be carrted to their destinatıon But İreıght” 
15 payable although the goods are carried in a damaged condatıon, if they are subs- 
tantıaliy the same goods as those shipped (Vıde Asfar 6? Co v BlundellZ ) "he 
İreighter cannot deduct from the freight for damage to goods but only a separate 
cause of actıon for damages les TFreightis payable by shipper or his agent or, 
consıgnee 


Aünds of) freght,—There are various kinds of freight (a) Lump sum freimht? 
(2) Adyance freight, (c) Tıme freight and (4) Back freight “To carn lump sum freimght 
“he voyage has to be completed by the ship or the cargo transhipped to another vessel 
and dehvered at destinatıon Lump sum freight is payable by the shipper even 
vvhen some of the goods are lost through causes other than excepted perils, vvhere 
the completion of the voyage ıs prevented by freighter or v”here enemies” goods are 
captured in a neutral shıp (vvhen full freight is payable by the enemy) Advance 
İreıght ıs payable though ship and goods are lost. Payment does not depend upon 
delivery İf after advance frerght is paid, the voyage is abandoned or if the ship 
is lost no part of the freight is recoverable “Tıme freipht is payable in proportion 
to the tıme durıng vvhich the ship is occupiled The time occupled in repairs are 
not deducted. "The tıme for vvhich the freight is to be paid rüns vvithout a break 
İrom the beginning to the end of the voyage VVhen cargo ovvners fail to take 
delrvery in time, the shipovyner may incur expense to take care oftthe cargo and 
charge the cargo ovvner vvith vvhat is knovn as the “ back freimght”” to cover the 
expenses ıncurred. "There ıs a fifth kınd of freight knovn as dead freight vvhich 
expressiqn 1s used to denote compensatıon payable to a shipovrner vvhen the charterer 
has faıled to ship a full cargo 


Freght, hom calculated and bad —The rate to pay freimght is generally 
stated ın the Bill of Ladıng or charter-party İf not, it is calculated at the rate pre- 
vaılıng at the tıme vvhen shipment vvas made VVhere the Bill of Lading expresses. 
that the goods are to be carrıed freight free or at a nominal rate, the holder of the 
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Bill of Ladıng is entitled to have goods on payıng that alone "The rate stıpulated ın 
the contract ıs bmdıng on a subsequent mortgagee vvrih possession of the ship. 


The measurement of goods for freight is done by reference to some 
standard vveight and measure specifeed in the contract. 1n the absence of 
a contract or of a uniform custom, the rule ıs that, if vveiıght and measure- 
ments at the port of loadıng and at the port of dıscharge differ, the lovver vveight 
and measurements are to be taken "To vvhom freıght ıs payable depends upon 
the terms of the contract of affreightment, or ıf no person is named thereın, to the 
person vvith vrhom the contract is made or to vrhom or to vvhose agent the fremght 
is made payable, subyect to any subsequent dealıngs, such as assıgnment of the 
freight or mortgage of the shıp 1t may be payable to the shipper, the master, the 
broker, or a thırd person or the charterer or the assignee of the freight or the shıp 
or a mortgagee of the ship 1 


Teen for freight —At common lavv, the shıpovvner has a possessory 
en on cargo for freight (but not dead fremght, advance freight nor freimght payable 
after delrvery) due on the same voyage İt is enforceable by retaınıng possession, 
but section 497 of the Merchant Shıppıng Act, r894, gave hum the povver ofsale after 
keepıng the goods for go days. A broker or shipping agent has his len for charges 
and if hıs charges are not paıd before goods reach destinatıon, he can exercise his 
len” Luens may also be created by express agreement, such as for dead freight or 
for demurrage, etc. Marıtıme len ıs a pifyileged claim on a ship, or on her cargo 
or on both of these for freıght or charges ın respect of service done to or in respect 
of nyury caused by them. "There ıs no marıtıme hen on Eimg”sships or ships ofa 
foreign State Marıtıme len travels vuith, the thing into vvhosoever hands the thing 
passes., İt ıs not dependent on having possession 


Demurrage.—Demurrage ıs a sum agrced to be paıd by charterer as 
hıqutdated damages for delay beyond a stipulated time for loadıng and unloadıng 
It is compensatıon for unduec detention ” Demurrage ıs payable after expıry of 
€ Lay days” “ Lay days” run from the date vvhen the shıp ıs ready to proceed 
for loadıng and dıscharging VVhen demurrage is not provided for, damage for 
detentuon ıs payable on the lapse of Lay days, or on the lapse of a reasonable time 
or on the lapse ofthe fixed number ofdays for vrhıch demurrage s clarmed Gharterer 
undertakes to load or to unload eıther ın a fixed tıme or ın a time not fixed If 
the engagement 1s to load or unload ın a fixed tıme, the engagement ıs aÖsolute 
and after the ship ıs ready no ımpedıments excuse charterer,. 


If no definıte tıme ıs fixed for loadıng or unloadıng, ıt should be done vuthin 
a reasonable tıme vvhich means reasonable under the circumstances or reasonable 
vvith reference to the customary methods of the Port Persons lıable on the charter- 
party for demurrage are the charterer or the partıcs to the Bıll of Ladıng, if the Bill 
of Ladıng ıncorporates the stipulationsin the charter-party or ıf a person takes goods 
vvıthout protest under the Bill of Ladıng. Persons hable for demurrage on a Bill of 
Ladıng are the shipper or consıgnor, the person presentıng the Bill of Ladıng for 
delivery and under the Bill of Ladıng Act, every consignor named ın the Billof Lad- 
ing to vvhom property passed 


Leen —Lien is a right to retaın possession by a shipovvrner until freight or 
other charges due to hım are paıd vvhile göods are taken by consıgnee. İt can be 
enforced byretamıng actual or conStructive possession.? İt is not enfonceable on 
goods vyrongly shrpped A shipovrner may have hen on göods (a) under 6ommon 
İavv and (5) by express agreement (Common layvv hens are İlens on possession 
vrhen freight is payable on delivery Some examples of them are hens for freight, 
for geneial average contribution and for expendıture on cargo. VVhen freimht 
is payable othervvıse than on delrvery, there is no lten unless by express agreement, 
2002000 0.0 --————-.— ——— 

ı Vide Scrutton of Charter Partıes, Art 101 
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So there ı$ no common lav hen on advance freight, dead freight, nor freight payable 
after delivery. Some examnples of lens by express agreement are İlıens for dead 
freight, demurrage, advance freight, charter-party freight as agaınst the holder 
of a Bill of Ladıng and all expenses or loss caused by incorrect descfıptıon of göods 
or shıpment of dangörous goods vvithout nötice Lien is enforced on all goods. 
If part of the goods are parted vvith, len on the remaınıng goods for the vvhole 
freight is enforced  Luen revives on regainıng possessıon 


Faen of carrers öy aır —ln the case of carriers by air, Article 8, paras, r 
and 2 of “ General Conditions of Carriage of Göods ” of International Air Traffic 
Assocuatıon provide that carrters by air have the right of a creditor secured by len 
over the goods for all sums due under the provısions of the Contract of Carrıage. 
These rıghts remaın as long as the goods are in the possession of a carrier or of a third 
party vvho retaıns them on hıs behalf 


Preference and Rates —There vvas nothing in common lav forbidding a 
carrıer from preferrıng one customer more, or chargıng him and his goods less than 
another, provıded higher charges are not unreasonable. Tvvo main statutes forbade 
undue preference. Sectıon go of the Raiılvvay Clauses Act, 1854. and sections 42 
to 44 ofthe Indian Railvvays Act of r89o requrre to charge all equally for the carrıage 
Of passengers or goods over the same portıon of their line and betvveen the same 
pomts of departure and arrıval (If higher charges are collected, carner is hable 
to refund. (Under section 2 of the Reulvay and Ganal Traffic Act, ı854, no 
company ıs to give unduc preference to any person or to any partıcular traffic. 
But carrıers are yustified in giving better terms to one trader on the ground that he 
supplies more trafiic, that he packs the gqods ın such a vvay as to effect a savıng of 
expense to the carrıer or that hıs supply ısıın the ınterests of the public, for example, 
vhere goods are supplied to a Mumcipal Corporation or city at less rates than to 
an indrvıdual “The prınciple of “ Longhead and lovv rate” vvhere rates for long 
dıstances are less in proportion than for short distances is vvorthy of notice This 
rule has got excepttons as vvhere goods vvhich are not likely to compete vvith göods 
at home, İovr rate ıs allovved though ıt has no longhead So also goods coming frorh 
"orcıgn port are carried at less rates for short transit because of the convenuent 
packıng causıng less expense to carry 1 


———.——— 
e 


CARRIAGE OF PASSENGERS, OF LUGGAGE AND OF ANIMALS AND 
MEASURE OF DAMAGES. 


Carrıage of Passengers —Contract is made by purchase of ticket vvhich 
ı$ both recerpt for hire and evidence of  agreement to carry. İn the case 
of carriers by air under article g (r), Schedule 1 of the Carrıage by Arır Act, ı932, 
passenger”s tıcket is to contaın place and date of issue, places of departure and destı- 
natıon, agreed stoppıng places, name and address of carrter, and a statement that 
it is subyect to the rules of “ Convention” Violation of these conditions precludes 
the carrıer from claımıng exclusıon from or limitatıon to his hability. Both passenger 
and carrıer are bound by the terms of the tıcket İfa raılvvay company or other 
carrıers advertise a tram vvhich does nötrun and passengers act on the advertisement, 
the Raılvvay company or carrier is hable İf the traın arrıves late and a passenger 
misses q “€onnection and s not able to reach destinatıon ın time, he can clam 
damages for natural consequences , or he can engage a vehıcle to destinatıon 
and charge the carrıer reasonably. 


Tüabihiy —Carrier of  passengers are Lable only for negligence. They 
are not lıable for neglıgence of person over v”hom the carrier has no control 5 


r. LN VV Ry Co, v Erershed, (18708) 5HLL 4ş land East İndia Co v Kalıdas Muderiee, 
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They are not lable for ınğurtees arısıng from latent defects ın machinery, not dıs- 
coverable by reasonable skill and foresight nor are they lable for myüry by cöntri- 
butory negligence of the passenger AA carrter such as a raılvvay company is lable 
for neglıgence such as for not keeping its premises safe, for allovung carriages to get 
over-crovvded, for squcezıng passengers” fingers by the porter shuttıng the doors of 
the carrıage, etc.1 İf squeezıng is caused vvhen the passenger 1$ entering or İlcavıng 
the traın, carrıer is ltable, but if it is caused after he has entered ınto the traın the 
carrıer 1S exonerated 25 VVhen doors fiy open and a passenger falİs out and gets 
inyured, the Raılvvay companyıs hable as a passenger has a rıght to expect doors 
properly fastened VVhen a passenger falls out by yerks vvhen entering or getting 
out of the traın, the defence that the traın ıs ın motıon ıs a geod and valıd defence. 
VVhen a traın eıther overshoots or stops short of a platform and porters call out 
““ alıght”” the passenger alıghts and falİs dovvn, the carrıer vvas held lable 3 But 
a Raılvay company is not bound to güard against vvilful dısorder of passengers, 
or to protect them from one another“ Liabılıty also arıses independently of 
contract, for example, vyhen a child vvho vvas travellıng vvith its mother, vvith no 
tıcket for the child either because the child vvas belovv g years of age or because the 
mother did not knov that the child requrred tıcket, vvas inyured by (he negligence 
of the carrier, ıt vvas held the carrier vvas hable  Garrteer can İmmit his habilıty by 
givıng reasonable option to passenger to travel at less fare vvhen passenger ıs bound 
by such condıtıon, provided the passenger is not a minor In the case of through 
tickets over other carrıers” lines, contractıag carrier is İable for negligence of other 
carriers for ınyury caused ın the raılvvay İineşof those others. The Raılvay company 
on vvhose lınes the inpury happened are also hable İn such cases the passenger 
can sue both or €ither 


In the case of carrters by aır, in the event of death or bodiıly inyury to passenger 
in order to claım damağges, the accıdent should have occurred on board the aırcraft 
or in the course of any of the operatıons of embarking or dısembarkıng "The carrier 
avoıds labılıty by proving negligence in piılotage, or in the handlıng of 
aırcraft or ın navıgatıon and by proving that he and his agent took all measures to 
avoıd damage or by provıng contributory negligence of the ınyured. Amount of 
damages clammable is not to exceed 120,000 francs 5 


Damages —Ordınarıly damages are clarmable for ınyury to oneself, vvife and 
servant and for chıldren if they render service Under old lavv, if the inğured dies, 
cause of actıon does not survıve Büt the Fatal Accidents Act, I841I and the İndıan 
Act XIII of r855 for compensatıon for death by actıonable vvrong gave a right of 
actıon to husband, parent or chıld For actıon under these Acis, the plaıtıffshould 
suffer pecunıary loss or lose reasonable prospect of pecunrary gaın. If the ınfured 
does anythıng during his lifetime tö prevent such an actıon as by vvaiver, by accept- 
ance of compensatıon ın full dıscharge or by contrıbutory negligence, then no rıght 
ofactıon survives İn the case ofınyury to passenger by a carreer by air, section t (4) 
of the Carriage by Air Act of 1982 cönfined the remedy of the ınyured to the Act 
itself and excluded all remedies by common lav or by statute . İn Gzeez v. İmğenat 
Aırutays 6, ıt vvas held that Fatal Accıdents Act did not apply to carriers by ar “The 
Act keeps alıve the remedy to legal representatıves (Vide article 27 of SeheduleT 
to the Garrıage by Air Act of 1982) 


Neroous shock —Questions have arısen vvhether damages are recoverable for 
inyury due to nervous shock from frıght 1n Veeforzan Railıvay Commüsstoners v. 
Coultas" on appealfrom the Australıan Court, the Prıvy Council has held” that the 


...əeəə—..——————————- 


1. /7ackson v. Metroğolitan R) Co , (1877) 3 1 Q.B ş85, Cobb v Great VVestern Ralısay Co , 
App. Cas 198 (1894) App Cas 416 

2. Fordham v. London Brıghton 6? South Coast s Vide Arts 17, 20 and ör of Seh. İto 
Rə Co , (1868) ı8 LT. 566 Carrıage by Air Act, 1932 

3 Bnıdges v. North London: Ratlıpay Co , L.R, 6 (1936) 2 TLR 66r. 
7 HL orış R 7 (1888) ış App Gas 222. 
4 Pounder v North Eastern R), Co , (1 892) 
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plainttf could not recover, sınce damages arısing from mere sudden fear, not accom- 
panied by any physıcal ın)ury are too remote and not the natural and reasonable 
consequences of the neglıgent act A decision of the Privy Council is not bınding 
on the Court of the United Kingdom and the fudges ofthe Courts of the United 
Kingdom and Treland have definitely refused to follovv this decision İn: Dülen 
v. V/mie1, the Kıng”s Bench division in England and ın Bell v Gzeat .Northern Ey Co. 
of İreland3, it vvas held that vvhere nervous shock is caused to a person by an act of 
negligence vvhich gives rise to a reasonable fear of immediate personal ınyüry, 
damages may be recovered though no actual ımpact occurred. GCourtsın İndia 
are not bound to follovv the decısıon of the Courts ofthe United Kıngdom and 
Treland ın preference to that of the Prıvy Council 


Passenger? İluggage —From “carleest days of public coaches, it vas the 
custom to take personal luggage vvıthout payıng addıtıonal charge Feare vvas 
uunderstood as including charge or remuneratıon to carry luggage All Raılvay 
companıes are bound to carry luggage free of extra charge Ordınarıly personal 
luggage aloneis to be carried free Accordmng to Lord Cockburn, O. 1., the true 
ruleıs that “ yvhatever the passenger takes vvith him for his personal üse or con- 
venience, according to the habıts and vvants of the particular class to vvhıich he 
belongs, eıther vvith reference to the ımmedliate necessitles or to the ultimate pur- 
pose, of the yourney must be considered as personal luggage.””5 This definıtely 
excludes from “luggage” vvhat are caryıed for business purposes such as mer- 
chandıse or artıcles of furnıture or 2: goods But the term “personal use” 
and “ımmediate necessıty” might include a gün case of a person going by train 
to a place vvhere he ıntended to shoot “The point arose in Örelfen v Great 
VVestern Ry (Co ü, vruhere a passenger vvho took a eycle by tran to mount and rıde 
ıt after alıghtıng from the traın contended that it is for his personal use and that 
he isentıtled to carryit vithout extra charge Accordıng to Channel, 7, to con- 
stıtute personal luggage there must be “ first of all, ıt mustbe for the passenger”s 
personal use: next ıt must be for use ın connectıon vvith the yourney vvhich 
means that ıt must be something vvhıch is habitually taken by the person vvhen 
he is travellıng, for use, not merely during the actual gourney, but for use durmg 
the tıme he ıs avvay from home. İn the vvord luggage there ıs mvolved the idea 
of a package or somethıng of that sort and an artıcle or something of that sortvvhich 
işs taken as it vvere, loöse, as a bıcycle ıstaken, ıs subyect rather to different consider- 
atıons” Follovving A/acros v Great VVestern Ry Co 8, a revolver, car-defenders, a 
paır of bınocular glasses and a flash lamp carried in a suit case by an army officer 
during vvar vvere held to be personal luggage ın 7en/yasv: Sozizamöton Steam Packet Co.5 
In Buckland v. Rose", luggage vvas held to consist of articles intended for the personal 
use of the passenger or his convenience as distinct from merchandise yvhich is 


carrıed for the purpose of business 


In the case of carriers by air, Artıcle 4 of Schedule 1 to the Carriage by 

Air Act of r982 requfres that the carrıer must give a luggage ticket shovving (a) the 
lace and date of 1ts ıssue, (5) places of departure and destination, (e) name and 
address of the carrter, (4) number of passenger”s ticket, (e) a statement that delıvery 
is to be made to the bearer of the tıcket, ( f) number and vveimht of the package, 
(g) amount of value declared, and (2) a statement relatıng to habılıty Tfa luggage 
tıcket does not contaım clauses (4), (f) and (2) carrıer is not entitled to exclude 
or limit hiş hability Liability of a carreer by air is limited to 250 gold francs per 
kilogram. unless the consignor had made a declaratıon ofvalue at the trme of delivery 
and paıd a supplementary sum if requred. Vide Article 22 (2). In the case of 
obiects vvhiıch a passenger takes charge a İmitatıon of 5,,ooo göld francs is placed 


upon damage to them 





ı (igör)a KB 669 4 (ı899) r O.B oqş 
ə (ı8go) 26 LR Ir 428 5 (ıgıg) ə EB is 
a Macrom v Great VVestern R) Co, (ı8yı) 9060 (ig) ı KB, 329 
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Eöabiliy.—As regards luggage, carreers by land such as a Railvvay company 
but not coming under the Indian Railvvays Act (IX of r8go) and carriers by boat, 
such as a Steam Navıgatıon Co., are lable as insurers unless it is in the personal 
control of the carrıer. Goods under the guise of luggage are not lsable for free 
carrıage but ıfthe Railvay company accepts thıngs ovhich they knovv are not 
personal luggage the company are İrable for theır safety 


A carrıer by aır is not lable if he proves that he or his agent took all necessary 
measures to avoıd damage or that it vvas ımpossible for him or for them to take such 
measures, or if he proves that damage vvas occasıoned by negligence ın the pılotage, 
landing or navıgatıon of aırcraft or by the contrıbutory neğligence of the person 
inğured.1 GCarrieers by air are liable for 1oss occasıoned by delay ın the carriage of 
passengers, luggage or goods. 


Raılvvay companıes allovv commercial travellers to carry free a quantıtyı 
of their business effects ın vvhich case hability can be limited. Railvyay companıes 
and passengers may agree not to carry free personal luggage, for example, as ın the 
case Of cheap excursıon traıns vvhere cheap return-tıckets are issued , 


Regardıng the habılıity of a rallvvay company as common carrier of luggage 
carrıed in the van of the tram by vvhich the passenger ıs travelling, under 
section 72 of the İndıan Raiılvvays Act (TX of r8go) a Raılvvay company ıs lable for 
loss of goods entrusted to ıt as a baılee urgler sections 52 and 161 of the Indian 
Contract Act. Under section 75 of the İndian Railvvays Act, a Raılvvay company, 
iş not lıable for loss or destruction of any parcel or package containıng articles 
mentıoned ın the second schedule unless their value is declared and a percentage on 
the value ıs pada İfthe goods are carrieed ın the compartment vvith the passenger, 
the company ıs not so fuliy hable, sınce full control over luggage is not given to 
the company, but vvould be hable as common carrıer for collision, etc. : 


Laability of a Railvvay company for passengers” luggage begins the moment 
it is handed over to a servant of the company entitled to recerve it though the traın 
starts after some time. At the end of the (ourney the Raılvvay company (carrier) 
is bound to deliver the luggage at the platform and to allovr passengers a reasonable 
time to claim ıt and passengers should be ready to receive ıt vvithin a reasonable 
time. VVhere a railvvay company provides porters to carry lugğage, the company”s 
Habılity continues as carrteer till porters perform their düty After the lapse of a 
reasonable time, the contract has been performed by the raılvvay company and 
the passenger has to make a fresh contract to place goods in cloak room. 


Cloak room tickets —Vhe company”s liability for goods deposited in cloak room 
is not as common carrıer but as a vvarehouseman, subiect to conditions such as 
İrmiting hability for parcels of certain value unless a larger fee is paıd. VVhere there 
are no conditions in the cloak room ticket, the Raılvvay companyıs lable as a vvare- 
houseman vuth the exceptıon that ın case of misdeltevery hability attaches to it 
vvithout neglıgence. A Raılvay company has len for cloak room charges provided 
the deposıtor has a right deal vuth the artıcle, for example, if a thref deposits, 
the Raılvvay company has no len 


Through tickets.—Rarvay companies issuing through tickcts are liable as 
common carrıers throughout the vvhole fourney. (Contracting company can İmit 
their liabılıty. Contractıng company can contract to limit its hability vyhen loss 
occurs on lines of other companıes also. Such contract is not göverned by settion 7 
of the Railvvay Canal Traffic Act and bınds consignor if brought to his knovledge, 
although it ıs not sıgned by him and although it is not reasonable But section 8o 
of the Indian Railvvays Act (IX of r89o) makesthe Raılvvay company ltable notvvith- 
standing such a contract. "The non-contractıng companyıs lable if loss is shovvn to 
have occurred on their line but delivery to them 1s to be proved, othervvise contract- 
ing company is liable. 





rı Vide Arts, go and ör of Sch Tof Air Navıiğation Act of ı932, 
P—ı 
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Under Article go to Sechedule 1 of Air Navigation Act, 1982, in “the case of 
succeSsIve Carrlers by air, as regards an infury to a passenger, he can take action 
agaınst the carrıer ın or during vvhose carrıage the accıdent has happened and as 
regards damaage to luggage or goods, the passenger er consıgnor can sue the first 
carrıer, the passenger or consıgnce can suc the last carrıer, during vvhose carriage 
the accıdent happened and those carrıers vvill be yomtiy and severally liable. 


In the event of loss or damage to registered goods or luggage in charge of a 
carrıeer, he isliable if the occurrence happened during the carriage by air, vvhether 
in an aerodrome or on board an aırcraift or in the case of landıng outsıde an 
aerodrome ın any place vvhatsoever "The carrıer might avoid hability by proving 
negligence in pilotage, in the handlıng of aırcraft, or ın navıgatıon and that he and 
hıs agents took all measures to avoid damage or that the damage vvas caused by 
contrıbutory negligence of the ınyured. And the amount of compensation is fixed 
under the Act. Vıde Artıcles 18, zo and 2: of Schedule 1 to Carriage by Air Act of 
1932. 


Garrtage “ of Animalş —lLaxv göverning carriage of animals by a carrier by 
air is the same as the lavv governıng carrıage of göods by the same carrier Under 
section 84. (4) of the Aır Navıgatıon Act of 1936, anımals are included in the term 
goods and the lavv as to carriage of göods by air gövern the carriage of animals also 
by air. Gommon carrters by land did”not carry larger anımals before the advent 
of railvvays. In the earlıer days of Raılvay companies they did not profess to be 
carriers of anımals and they did so only if they are relteved of all responsibility. 
The Railvvay and Canal Traffic Act of r8s4 oblıges every raılvvay company to afford 
reasonable facilıtıes for receıving, forvvardıng and delivering göods $ and traffic 
is expressly defined to ınclude all anımals So Raılveay companıes are bound to 
carry animals thereafter. Sectıon 3 (zz) of the İndıan Raylvays Act (IX of 1890) 
defines traffic as includıng anımals. Under section 7 of the Railvvay and Canal 
Traffic Act, a Raılvvay company could not relteve themselves of all hability for their 
neglect or default. Even ifthey carry vuithout conditions they are lable as common 
carriers, £.., as insurers. Even then the Act protects the carrıeer from hability 
beyond a certaın limit in the case of most important classes of anımals such as 
horses, camels, horned cattle, donkeys, sheep, goats, and dogs and unless declaratıon 
of tireir hıgher value ıs made at the tıme of delivery and"an increased charge is paid 
If no such declaratıon is made, higher value cannot be clamed even if the Railvvay 
come to knovr of their hıgher value from some other source İf such a declaratıon 
is made, no value hıgher than that is clamable though the Raılvvay company is not 
boundə by that declaratıon ifıt could prove that the value of the animal ıs less." 
VVıth regard to other anımals, a Raivvay company is bound to carry 
them on reasonable terms. Under English lavy, a Railvay company is liable as 
insurers for the carriage of anımals. Under the Indian lavr, they are hable as 
bailees7. A Raılvvay company is not bound to carry vvild beasts, İf they do so, 
they can ınsist on strict condutlons. They are yustified in refusıng to carry unless 
they are relreved of all habılity except upon proof of neglıgence And mn the case 
of valuable anımals of great pecuniary rısk, they can refuse to carry except upon 
less pecuniary hability. 


In aircraft, lıve animals can be carried only by special arrangement. /V7de 
Artıcle 3, para 2 of“ General Conditions of Carriage of Passengers and Luggage” 
of International Air "Traffic Assocıatıon. Section 7 of the Railvvay and Canal 
Act, ı854, lumits Hability in case of neglect or default ın the “ recerving, forvvardıng 
and delivering”” of such animals. So an animal ınğured vvhen bemg brought to 
company”s premiıses for beımg carried before any declaration ıs made is hable up to 
the İrmit mentioned in the Act, for the neglıgence ıs “ negligence in the receiving.” 
- As in the case of goods, Railvvay compantes may offer to carry anımals at reduced 
rates for being relteved of all lrabılıty except for neglıgence of company and its 
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servants and on other terms. The ovvner alleging ınyury by negligence ıs to prove 
it. But the cırcumstances may be such to raıse clear inference of negligence. For 
the defence of ınherent vice ın the anımal, it ıs necessary to shovr that the animal 
is infured through ıts ovvn act and that the act causıng the ınyury ıs so far out 
ofthe common that the company could not be expected to foresee İtıis not necessary 
to shovv that the anımal” ıs ınğured by its ovvn struggles and no neglıgence on the 
company need be proved "The vehrcle should be strong enough 


The Raılvvay company is bound to provide good and proper places and applıances 
for loadıng and unloadıng anımals and to guard them agaınst inyüry by escaping 
on ınto the raılvvay lınes, VVhere delivery of cattle is complete, unloadıng ıs carrıed 
on by both the servants of the Raıilvvay company and of the consıgnee. For the 
negligence of the latter, the Raıihvay company is not hable As long as catftle is 
unloaded and ın company”s premises, larger measure of responsibility rests vvith the 
company. If ovrner provıdes means for securing anımal, the Raılvvay company 18 
not İlable for their insufficieney. If company”s servants notice at that time that 
such means are ınsufficient, the Railvvay company ıs made lable,, 


Delay in delivery may cause serious deterioration and even death of the animal. 
It is the duty of the Raılvvay company to give them food or vəater at İheır expense 
and recover such charges. "There ıs a statgytory duty on Railvvay company to suppİy 
food and vvater under section 8 of the 4Diseases of Anımals Act of 1894 The 
Railvray company has to provıde food and vvater at partıcular statıons and to give 
them food and vvater at the request of consignors, Even ıf therc ıs no such request 
the company 1s bound to suppiy them vrth vvater if anımals remaın in the railvvay 
for 24 consecutive hours Omissıon to do $o for tvventy-four consecutive 
hours ıs penal (It ıs the duty of the consıgnee to provıde for reception of 
the anımals at the"end of transıt If he does not do so, he vvıll be hable 
for the consequences İf anımals are not received by consignee, the Raılvvay com- 
pany ıs to take reasonable care of them and not tö turn them out into the road 
nor let them starve. The company ıs entıtled to recover from ovvner or consignee 
such expenses as are incurred ın takıng care of them Ifanımals are not clamed 
by the ovvner even after reasonable tıme the Railvvay company 18 entutled to sell 
on servıng notice on the ovrner and give the surplus to him TVide section 56 Of the 
Indsan Raiılvvays Act (IX of r89o)1. Failure of the Raılvvay to provide für safety 
at the end oftransıt ıs negligence for vyhich the company is responsıble. 


Raılvyay companses have a hen in respect of charges due to them. (İn exercise 
of that hen, they can sell them after the preserıbed number of days on publishing 
notıce in the local papers and appropriate for their charges and send the balance 
to the ovrner. İVzde section 55 öfthe İndian Railvray Act (TX of r9go) 1 


Measure of Damages.—The prınciples of the lavv of damages relatıng to carriage 
by land and air hold good ın the case of damages relatıng to carrıers by vvater. 
Damages may be fixed by contract as a sum payable. The general rule ıs that 
the party vvronged ıs to be placed ın the same position as before. No compensatıon 
is allovved for remote causes. Carrteers are lrable for damage reasonably expected 
to follovv from breach but if special cırcumstances are contemplated by parties, 
then carrıers are hable for losses arısıng from them on breach of contract, Hadley 
v, Baxendalel Mere knovvledge of special cırcumstances, though not from notice 
given to the carrier ıs sufficient, İn any case there should be notice before enterıng 
into the contract and not aftervvards. The Plaıntıff should not aggravate the 
1oss through unreasonable conduct. He must mitigate it, Compensation is not 
allovred vvhere losses might reasonably be avoided by taking prudent steps vvıthin 
hıs povver, for example, a freighter engaging another shıp if his göods are left 
behind. Freight carned by a substituted ship is taken into account in estimating 
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damages. . İncidental advantages to a ship ovvner are not taken into account 
in estimatıng damages, for example increase of freight carned by other vessels of 
the shipper ovvıng to the ımproper detention of the chartered ship 


A shipovvner ıs entitled to damages for faılure to load the ship or for failure 
to load vvith the kind of cargo, the damages beimg the dıfference betvveen vhat 
vvould have been recetved and vhat is actually received as İrcıght, deducting ex- 
penses incurred to obtaın substituted cargo. If freighter is unable to procure other 
means of carrıage the difference from the value of goods at the place of destination 
at the agreed time of arrıval monas their value at the place of sbhipment and the 
amount of freight and insurance ıs the amount of damages avvarded. 


, 


The freighter may lose by ımproper delay in carrying and delrvering the goods 
in one of three vvays He maylosefrom having been deprıved ofthe use of the goods 
Unless notıce of the special use to vyhich the göods are to be put ıs given to carrier 
he is not lable for loss of such special use1 He may lose by deterioratıon of the 
goods, If deterioratıon ıs due ovving to the sensitive condition of goods and that 
sensitive condulon 1s not brought to the knovvledge of the carrıers, no damages 
are allovved. He may lose by fall ın the market value of the goods. If the fall 
in the market value ıs not due to perodıcal fluctuatıons, it is not a cırcumstance 
by vvhich carrier”s hability may be increased. 


ə 
VVhere the carrter vvholly fails to deliver goods or delivers them in a damaged 
condıtıon, he is lable for the value at the tıme and place of delıvery. VVhere there 
is no market, theır cost of manufacture together vvth expenses of transıt and a reason- 
able sum as profit is the amount of damages?, 


İn cases ofvvrongful deprivation of goods vrhich could not be replaced, knovvledge 
of special circumstances ıs not necessary. İn such cases, carrier is bound to compen- 
sate for all specıal 1osses sustaıned by ovvner 3, 


VVhere goods are shipped under a vvrong description and a carnter is decelved 
as to theır qualıty and value, then if it ıs done İraudulently, carrıeer is not hable 
for damages İf it is done by mistake, the carrter is hable for the artıcle as mis- 
descrıbed But ın cases to vvhich Garriers of Göods by Sea Act of 1924 applies, 
the shıpper is deemed to guarantee the accuracy of particulars and lable for ın- 
accuracıes and that the carrıeer or shipper ıs not lable for damage,"ıf their nature 
and value are knovvıngly misdescribed. 


İn estimating damages to the ovrner of the goods, a shipovvner or carrier 1s 
not entitİtd to any benefit from the fact that msurers have paid or are lable to pay. 
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LATE MR. N. R. K. TATACHARIAR 


VVe are sorry to record the death of Mr N R K. Tatacharrar, the founder 
and also the editor of The Madras VVeekly Notes on the o8th February, 1946 


Founded ın ıgıo, the Madras VVeekly Notes, under the able Edıtorship of 
Mr Tatacharıar has been conducted all Tpese thırty-five years and more on fairly 
vvell-defined and chalked out lınes Beıng also its founder Mr "Tatacharıar has 
had no dıfficulty ın shapıng the policy of the yournal as he pleased But, it must 
be saıd to hıs credit, that throughout, he has been actuated by a sıncere desire 
to be of service to the legal publıc THlıs attempts to place legal yournalısm on a 
class by ıtself are vvell knovnn VVe dare say that "The Madras VVeekly Notes 
vvould, under the neav Edıtorship of the sons of Mr "Tatacharıar, continue to 
render ıts useful servıce ın the years to come. 


SUMMARY OF ENGLISH CASES 
YouNG z BRISTOL AEROPLANE Co , Lp , (İg46) ı AİTER 98(HL). 


VVorkmen” s Comğensatıon Act (1925), section 29 (1)—V7”orkman recetng: comğen- 
satton for inyury —İf can subsequenily sue embloyer for damages for Öreach of a: statutory 
duty —Exercise of obhon as to the alternatıve remedies—Hifect 


On a constructıon of section 29 (Iı) of the VVorkmen s Compensasıon Act, 
held, (ı) "The statutory provısıons for vvorkmen”s compensatıon are not to hbe 
understood as substıtuted for remedıes agaınst hıs employer prevıously available 
to the vvorkman ıniured by the personal negligence or vvilful act of the employer 
or of those for vvhom the employer ıs responsıble One of the remedıes so preserved 
is a rıght of actıon based upon breach of a statutory duty. (See igidi AĞ. 1). 
The prevıous remedies remain available as an alternatıve for the cases vvhich they 
cover. 


(2) But the tvvo remedies are not to be pursued together “For a vvorkman 
to issuc a vvrit for damages independently of the Act and also to “ claım ” compen- 
satıon under the Act ıs forbıdden ” "The prohibıtion of double procesf applıes to 
the ınitatıon and carryıng on of proceedings vvhether either or both ofthem vull 
ultımately succeed or not İt is presumably inserted for the protectıon of the 
employer so that he shall not be vexed vvıth both demands concurrentiy "The 
protectıon so given him could in proper cases be secured by stay or inyunction. 


(3) "The option betvveen the tvvo kinds of proceedings is one given to the vvorke 
man "The employer cannot ınsıst on bemg called upon to pay by one process 
rather than by the other. It ıs the svorkman vvho opts "The option ıs not 
equrvalent to equutable electıon. If ““election”” in the full sense vvere meant, it 
5 be necessary for the vvorkman to knovv all that vvas materıal to determine hıs 
çholce, 
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The vvorkman does not lose his alternatıve remedy merely because he accepts 
some payments under the Act, vrhen the optıon ıs unknovrn to him Büt if the 
circumstances amount to thıs that he persısts ın taking vveekly compensatıon after 
knovvıng of the alternatıve course, he is debarred from changıng the nature of his 
claim. "Thıs vievr ıs confirmed by the exegetıcal character of the prohıbıtıon against 
double habilty. . 


PDesirability of framıng the provision ın such a manner as to get rıd of the 
doubts and dıfficulttes pormnted out.) 


: Re ComPToN, PovvELL o GCEOMPTON AND OTHERS, (1946) rı AH ER. ıı? 
Ch. D.). 


V"d1—Gyft for educatıon of descendanis of ihree named indidualş—Vofd for berbelmiy. 


A provisıon ın a vvill for the creatıon of a trust and spending of the income 
in scholarships for the chıldren of three named famılıes offends the rule agaınst 
perpetuittes and ıs therefore voıd. It cannot be said that the gift vvill be valıd 
for a limited period (e g , ör years) vvhich the lavv could sanction in the absence 
Of any provisıon in the vrli for the payment such as “ so long as may be legally 
necessary or for so long as the lavv ma? permit” 


BOOK REVTEVS. 


"Tovyv İMPROVEMENTS TRUSTS IN İNnrA, by Rai Sahıb OM Prakash"Aggaravvala, MA, POS, 
Lands Officer and Special Land Acqursıtıon Collector, Delhi İmprovement Trust Published by 
the Federal Lav, Book Depot, Delhi, 673 pages Price Rs: i7-8-o. 


As an attempt to elucıidate the Lavv and Practıce relatıng to a subyect vyhich novv, more than 
ever, is loomıng large before the eyes of the urban public this book of Mr OM Prakash, bemg almost 
the first ın a nev field, ıs bound to be a vvell-deserved addıtıon to the existıng legal publıcatıons. 
After statıng the problem ın the openıng chapter, the author has dealt vvıth the exıstıng Tovvn İmprove- 
ment "Erusts of Bombay, Calcutta, U P , Lahore, Delhi and Nagpur "The ıncorporatıon of the 
trusts, theır constıtution and the conduct of their business have been dealt vvith on a comparatıve 
reference to the respectıve enactments concerned “The varıous (ypes of ımprovement schemes, 
the procedure for framıng them and the mode of theır executıon, have come ın for a good analytıcal 
treatment "The acquisıtıon of land and compensatıon therefor, naturally find an important place 
ın. a book of this type At the end ofthe book vve have some original suggestions of the author as to 
the plannıng for the future vvhıch deserve good consideratıon The usefulness of the book is con- 
sıderably enhanced by the ınclusion in the Appendix of the Acts of the different provinces in İndia 
ın regard to İmprovement Trusts Both the prınting and get-up of the book are quıte good. 


FANTASTIC CASES, by Bansılal C Vakil, published by Padma Publicatıons, Ltd,, Bombay. 
137 pages Price Rs g-8-o, 


The title of the book by itself is enough to  attract both the lay and the legal public alıke. 
“The vvhims and eccentricities of the Bench, Bar and Lıtıgants”” have supplicd the authot the 
material foı the very ınteresting cases given in the book Apart from afford ıng some amusement to 
the reader the ““ cases are set ın the atmosphere of fantastıcısm to make the absurdıty, anomaly or 
eccentrıcity all the more  conspicuous and polnted” , VVho vvould not be attracted by such titles as 
“€ Ts a Lavyyer”s office a shop,” ““Is the Lavvyer a Machıne,” “ Can a vyvoman insult the modesty ofa 
man ” and ““ VVho ıs a gentleman ” İt ıs to be hoped that vvhile enlivening it may: not tend to 
lovver the reputatıon of the Bench and the Bar The book has a neat and attractıve get-up, 
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SUBROGATION UNDER SECTTON əz T, P. ACT. 
BY 


Snı T. E. RAMABHADRACHARIAR,B.A., B.L., ADVOCATE, MADRAS., 


The interpretation of the term “" Mortgagor”” in paragraphs Iı and g of sec- 
tion gəz of the Transfer of Property Act ıs one of considerable dıfficulty. Does it 
include an heır-at-lav” or legal repsesentatıve ? Can it mean all representatives ? 


Section 59-A vhich explains that the term “ Mortgagor 9 shall be deemed 
to include persons derıvıng title from them respectively cannot obvıously be applıed 
to this section. If it”ıs, tuen the section itself becomes ottose. 


If so, vvhere ıs the line to be dravvn, Is the vvord to be confined to the original 
contracting party or does it extend to the herrs-at-lavv and deviısees as veell? "The 
sectıon is said to embody the prıncıple of section 6g of the Indian Contract Act. 
(See Mulla”s Commentary and Euiz Göundan v. Mahah Ammal1.) 


It ıs novv settled that a purchaser of the equlty of redemptıon ıs entitled to the 
benefit of the sectıon. 


The rıght of subrogatıon vvhich a purchaser gets under section 92 is transmissible 
to his assıgns and a purchaser from such purchaser ıs also entıtled to the benefit 
of the section (Vide Aöarihoraman Kütt: v. İttikağarambıl Athan? and Venkaiqcharı v. 
Karubban Chett:5.) 


A purchaser from such purchaser vvho covenants to pay the prior mortgage, 
vyill be entitled to the benefit of the section and he can hold the first mortgage as a 
shreld against a later mortgagee vvhom he had not undertaken to pay. (Ayyaredd: 
v. Gobalakrıshnayya8 and Lakshmi Amma v. Sankara .Narayana Menon5, and the cases 
revlevved in Subbarayıdı v. Lakshm: .Varasamma$ ) 


It has been recentiy explained by their Lordships Somayya and Yahya Alı, İT, 
revtevving all the ecarlıer authorities that the proposition “covenant excludes subro- 
gation”” must be understood in a limited sense. It vəli certaınly exclude the 
rıght of subrogation against a mörtgagee vvrhom the purchaser has Covenanted 
to pay. (S. A No. roos of rg44, decided on 4th lanuary, 1946.) Even here the 
Prıvy Council decision reported in ,7anak: (Vaiz Ray v. Pramatha .Nath MalıaT 


2222 6 x ——.—o———— 


Li (ıgır) za ML 64: LL.R. 36 Mad, FƏ (rı935) ?o M.L.L. r: LL R. 59 Mad, g59 
426. 


- 


2. ən ıı L V ors. $ 6. u939) 2 ML). s33. 
3. 1033) 67 ML/ or. o vz (1940) r M.L.İ.aq6” LR.671A.8z: 
4. (ı923) 446ML,İ r64“L.R.5ı LA. r4o: İHLL.R. (ig4o) ı Cal. 29 (P.O.). 


I.L.R. 47 Mad. ıgo (P.C.). . 
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throvvs a doubt sınce notvvithstandıng the covenant to pay, the further covenant 
reserving rights of subrogation, helped the man vvho did not pay the last debt. 


Then the questıon arises vvhether an heırr-at-lavy or a devisee ıs entitled to the 
benefit of the section In the recent case decided by their Lordshıps Somayya 
and Yahya Alı, H , already referred to, an heır-at-lavv has been placed ın the 
same posıitıon as the mortgagor, the prıncıpal contractıng party But this point 
did not arıse for decision and does not appear to be necessary on the facts of the 
case. 

The prınciple of the section is that the actual borrovver cannot become his ovn 
creditor by payıng anearlter debt as he vvould be derogatıng from hıs ovvn grant. 
So that if a person vvho is under a personal or contractual habılıity to pay the crediıtor, 
pays the debt, he ıs really dıschargıng his ovm debt and he cannot by any legal 
fictıon be decmed to keep alıve the debt for his benefit (vide Subbarayıdu v, Lakshmə 
“Varasamma1 and the cases cıted therein). The theory of an agency ın makıng 
the payment, and the ovrnershıp of the money paıd, adumbrated ın the above case 
Of Subbarayudu v. Lakshm: .Narasammal is not unıiversaliy accepted. (See the 
observatıon of Varadacharıar, T, in ZLakskımi Amma v Sankara /Varayana Menon5, 
and Dirnobandhu Shas Chotodhry v. .Togmaya Dası3) 

If this is the position, every ovvner of the equity of redemption, hovrsoever 
he may come to ovvn it, other than the prıncıpal contractıng party ıs entitled to the 
benefit of the section. Cüases do appeai” to support this vievv 

İn Kutt Goundan v. Mahal: Ammal5, a, bench of our High Court has taken 
the vievv that a reversıoner of the mortgagor”s estate vvho pays under the threat of 
Court sale ıs entitled to the benefit of the section. He could transmıt this rıght 
to hıs ovvn purchaser. 


That vvas accepted in 2/o//aya Padayachi v Krnishnasıvamı 4yyaö5 Again in 
Ayyaredd: v. Gobalakrıshnayya 5, the observatıons at pages 195-Ö are capable of taking 
in persons other than the buyers of the equıty of redemption among the ovvners 
of the saıd equuty entitled to the benefit of subrogatıon Fıinally ın summing up 
the proposıtıons derivable from a revlevr of the case-lav on the subyect, Hıs 
Lordshıp Tustice Venkataramana Rao states that persons, vvho obtaın the equuty 
of redempttion by deşcent, or devise and the purchasers thereof stand on the same 
footmg. “The observations of Sır fohn Romılly in azıs v, Barrettf are relied 
on also. (Su2ö5arayudu v. Lakshmı .Varasammal) 


If then the vvord “ mortgagor” ın the section vvill only mean the man, vvho 
contracted the debt and ıs under a personal oblıgatıon to pay it, on the prınciple 
stated above, the vvord must have the same sense ın both parts of the section 


That is vrhy Tuüstice Venkatasubba Rao observes oözfer in Srimioasulu “Naidi v. 
Damodarasıvamı .Naidu8, that the pre-existence of any mterest is not necessary for 
appiyıng clause (?) of section 2. The danger ın such a constructıon 1s that 
it lets in a vvhole class of volunteers, vvho, ıt is növv unıversally accepted, are excluded 
by the sectıon. g 


There ıs only one more decision to notice m this connection, İn Zalsim? Amma 
v Sankara .Narayana Menon?, Hıs Lordshıp Vustice  Varadacharıar explaıns that a 
legal representatıve contınues the “ persona ” of the debtor. "The labılity for 
İhe debt is that of the taker, though the estate only furnishes the measure of 
such habılity ş and the remedy of the creditor is onİy agaınst the representatıve and 
not the property. Gan thıs fiction be applıed here ? "These are questions vvhich 
still remaın for solution. 


— — ——  —— ...— —.— 80. 


1. (1939) 2 ML sag. 426. 
2. (1939) ro M.LVT.r ILR so Mad, 359 5- (1924) 47 M.L T 62 (640). 
PF.B). (r923) 46MLİ r64 L.R.5ı IA.r4o: 
8. (Igor) ı2 M.L// 73 LR.əgLA. 9:L (£LR 47 Mad ig9o(PC) 
L.R. o9 Cal rşq at ı65 (P C). 7 (85r) iq Beav 42 il ER, 994. 
4. (1gıı) 22 M.L.T. 364 : LL.R. 36 Mad, 8, ALR. ıg38 Mad, 7?7o. 
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SUMMARY OF ENGLISH GASES. 


R. ə. Tue Vusrıces oF THE APPEALS ĞOMMİTTEE OF THE COUNTY OF LONDON 
QDARTER SESSIONS, (1946) r AER. og (GA). 

Cnminal Tral—Dasmossal of charge of selling intoxicatıng İiquor imihout: hcence— 
Ağbeal—İf from criminal case or matter—Test 


In an appeal against an order refusıng an applıcatıon for an order ofprohibition 
agaınst the hearıng and determunatıon of an appeal by the excıse authoritres against 
dısmissal of information that the appellant sold intoxicating liquor by retail vvithout 
İıcence, a prelıminary obyection vvas raised that no appeal lay as it vas a crıminal 
matter vvithin the meanıng of the Supreme Court of udicature (Consolidation) 
Act, ı925, S 8ı (1) (a). - 

Held, the test to be applıed ın deciding vvhether the yüdgment under appeal 
vvas in a “ crımınal cause or matter ” vvithin the meaning of section gi (1) (a) of 
the Supreme Ceurt of Tudicature (Consolidation) Act, 1925, is this : İf the cause 
or matter ıs one vvhich if carried to its conclusion may result in the cönviction of 
the person charged and ın a sentence of some punıshment, such as imprisonment 
or fine, ıt 15 a crımınal cause or matter. Accordingily the prelmminary obyection 
that no appeal lay as ıt vvas a crımınal matter must prevall. 


e 
DAGGER vg. SHEPHERD, (1946) 1 Aİ BR. ı33 (CA.) 


Landlord and tenant—.Votice to qınt “ on or before” a söecified date—Vahdity and 
consirucion. . 


A notıce to quit demanded :— 


“€ Dear Sır, on behalf of our client Mrs VV A. M Dagger, vve hereby give 
you notıce to qurt “ Kenvvood ”” on or before March z5, next ....” İt vvas 
held by the County Court that the ınsertion of the vvord, “ or before ” in the phrase 
€ notıce to quit on or before March os,” rendered an othervise good notuce 
uncertaın and ambıguous and fatal to ıts eflicacy. On appeal, 


Held, (ı) a notice to qul bemg. a.“ a unilateral act ” in exercise of a contractual 
right to put an end to an exıstıng relatıon of landlord and tenant must conform 
strıctly to the legal requırements of the econtract “There must be plaın anti un- 
ambıguous vvords clammıng to determine the existing tenaney at a certain time. 
(i) The Coöurt müst assume that the partıes to the contract of tenancy are avvare 
of ıts terms partıcularly of the provısıons relative to ıts termınatıon (ıı) The 
effect of the notıce on ıts constructıon 1s first to give to the tenant notıce that the 
landlord did thereby give an irrevocable notice to determine on March 25, 1945, 
and secondİy, to make to the tenant an offer to accept İrom him a determına- 
tion of that relatıonshıp on any earlıer date (of the tenant”s choice) on vvhıch 
the tenant should give up ın fact possession of the premises. 


Accordıngİy a notice to qut “ on or before” a fixed date is £2r:ma /acte valid 
and effective (Authorıties revseevved). 


STENOR, İvrp o VVETTESİDES (ÖLİTHEROE), LTD , (1946) 1 AİL ER, i?6 (C.A.) 
Patents and Designs Act, section g—Fuse of cütout having shafe dictated solelp by 
the function at has to berform-— Mere mechamcal device ghich. 1 not registrable Mechanitcal 
device— Test. 

A “ design ” under section g8 of the Patents and Designs Act does not include 
any mode or prıncıple of construction or anythıng vvhich is in substance a mere 
mechanıcal devıce, A mechanıcal device is a shape in vvhich all the features are 
dictated solely by the functuon or functions vyhich the article has to perform. VVhere 
in a design for an electric fuse all the features are dıctated solely by the function 
vrhıch is to be performed by the artıcle to vvhich the shape is applted, and that 
shape possesses no features beyond those necessary to enable the artüıcle to fuifil 
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its function, the design is in substance “ a mere mechanical device and not a 
proper subfect for registration.” 


(oycE ə. DinEcToR oF PuBLiG PROSEGUTTONS, (1946) r AİLE R. r86 (HL,),. 


İreason—Alen enyoying bruyleges under British bassboxt—Allegtance to King: üzhen 
he 15 out of ihe realm. 

An alıen vrho has been resident vvithin the realm can be held guuty and 
convıcted ın England for high treason in respect of acts committed by him outside 
the realm. So long as an alıen holds a British passport, if he is adherent to the 
Kıng”s enemies in the realm or elsevvhere he commits an act of treason. 


(1945) 2 AILE R. 673 (C.A ) affirmed. 


TUVINE o BEANS ExPRESS, LTD , (ı946) r AILER. z2o2 (KBD). 


Vegligence——Unauthorised  bassepger in commercial van—Fatal accıdent due to driver”s 
neghgence—QOuyner of vehicle nət hable, 

The ovvners of a commercıal van provided it for use by a Post Office Savings 
Bank along vnth a driver, The instructions tö the driver provided that no persons 
vvere to travel on the company”s commercial vehıcles and notices vvere put up to 
that effect in the vehıcles themselves. ,7., a mail porter, vrhile returnıng from a 
branch of the bank took a lift back inəthe commercial van to the head office v”hen 
he met vvıth a fatal accıdent due to the negligent driving of the van. İn an action 
by his dependants for damages. 


Held, the ovvners of the vehicle did not ovve any düty to the deceased to take 
care ın the drıvıng of the van, as he vvas merely a trespasser. The ovvners had 
taken every step reasonably practıcable to secure, that there vvould be none but 
duly authorised persons on their van "They could not reasonably antıcıpate 
that there vvould be thıs passenger ın the van at the time and place of the accıdent. 


İNLAND REVENUE COMMISSIONERS ə THE NATTONAL ANTI-VTVISECTİON SOCTETY, 
(1946) rı AIER go5 (C A.). 

İncome-tax Act, sechtons 37 and 40—.Natıonal Antı-vunsechton Society —İf) enbiled to 
exemÖton from tax as establıshed for charıtable burğoses only. 

The Natıcnal Anti-vıvısection Society cannot be said to be one established 
for “ charıtable purposes only ” VVhether the soctety is “ establıshed for charıtable 
purposes only ” that ıs “ for purposes beneficial to the community ” ıs clearly a 
questıon of fact to be decided upon evidence, The motive of the donors or founders 
to benefit the communuty cannot be the test. The Court can determine vvhether 
the purpose of the soctety ıs for the publıc benefit, 


(1945) 2 AILE.R. sos, affirmed. 


(END OF VOLUME, 1946—l.) 


THE 
MADRAS LAV/ TOURNAL 
ı REPORTS. 





-- “.““. - YAŞ i .. 


EDITORIAL COMMTITTERE, 


— —— 


Mh. T, R. VENKATARAMA SASTRI, B.A, BL., CLE. 
Rao BAHApUR K. V. KRISHNASVVAMI ATYA R, B.A,, B.L. 
Mn, C. A. SESHAĞGIRI SASTRI H.A, B.L. 


ə 


23 


S, PANCHAPAGESA SASTBI, BA, MT. 


REPORTERS. 


MR, H.T. UMRIGAR, B.A. (OXON.), BCL,, Privy Counctl, 


23 


GANPAT RAİl, h.A,, LLB, /Ad7ozate, Federal Court.. 
B. V. VISVVANATHA AIYARƏM.A,, B.L., Haıgh Covrt, 
S, V. VENUGOPALACHARI, BA, BL.” “. 


K. CHANDRASEKHARAN, M.A.,, B.L. . 
K, SANKARANARAYANAN, B.A, B.L .. 
V, P.SARATHY, M.A,, B.L. m”. 


f19461 I M.L.4. 
danuary—dune. 


PUBLISHED BY 
Ma, N. RAMARATNAN, M.A, BL, 
Mylabove, Madras. 


PRINTED AT THE MADRAS LAv /OURNAL PRESS, MYLAPORE, 
LAI Righis Reserved.) 


1946. 
1946—1—B 


V, SUBRAMANIA AIYAR, BA, BL. ( Oğiciating Editor). 


co 
“ 


TUDGES OF THE HIGH COURT. 





TANUARY—UNE, 1946. 





Chief Vuslice, 


The Hon”ble Sir Alfred Henry Lionel Leach, K£, (Barrister-at-Lavr). 


Puisne Tudges. 


The Hon”ble Mr. Tustice S. VVadsivortl, Kt , r.c.s, ( Barrıster-at-Lavv). (On 


leave froy İst April, 1946 to 27th Aprıl, 1946 ) 


K. P. Lakshüana Rao, BA., B.L, (Divan Bahadur), 

B. Somayya, h A,, B.L. 

M. Pataniali Sastri, B.A., BL. 

L. C. Horvull, c.s (Barrister-at-Lavr). 

A. C. Happell, r c.s (Barrister-at-Lav:). (On İcave. 
from 13ih August, 1945 to 22nd lanuary, 1946.) 

TA, Bell, M.C, (Barrister-at-Lav). 

C. Kunhi Raman, B.A,, B.L. (Divan Babadur). 

1..A. Byers, cs.  (Barrister-at-Lavr). 

N. Chandrasekhara Aıyar, BA., BL. (Rao Bahadur), 
(On leave from 22nd Aprıl, 1946 to 27th April, 
1946.) 

Reginald Clark (Barrister-at-Lavv). 

P.V. Nafamannar, B.A., BL. 

M. Shahab-ud-din, ı c.s, (Barrister-at-Lavr). 

C. N. Kuppusvani Aıyar, B.A,, BL. (Divan 
Bahadur). : 

Yahya Alı Sahıb (Khan Bahadur) (Additional). 

Balachandra Koman, 1cs (From Z7ih September, 
1915 to 22nd lanuary, 1946). 


4idzocate-Ceneral, 


K, Rayab Aıyar, B.A., B.L, 


TABLE OF CASES REPORTED. 





PRIVY COUNCIL. 


The Advocate Co, Ltd. g Arthur Leslee Abraham 

Anand Beharı Lal vz Dinshavr and Co, Banlkers, Ltd 

Bhup Lal v King-Emperor 

Bri) Bhushan Singh v King-Emperor 

Chaımchal Singh v King-Emperor 

Chhabba Lal z Kallu Lal 

Commiıssıoner of Income-tax, Bengal v Gürüpada Dutta 

Free Press of India (Madras), Ltd. vz Vames Fınlay and Co,, Ltd 
Krıshna z The 1ndo-Union Assurance Co, Ltd 

Kovaku Mensah v The King R 

Mamand z XKing-Emperor 

Punyab Proviınce vz Datmlat Singh 

Ram Ratan vz Parma Nand . 
Samınllah vz Collector of Alıgarh 
Shankar Dattatraya Prabhavalkar v Municipal Corporation (Bombay) 
Sıddıque and Co z Utoomal and Assudamal Co 


FEDERAL COURT 


Bank of Commerce vz Protap Chandra Ghose 

Bısvvanath Khemka vz King-Emperor 

Ex-Rana Bırpal Sıngh of Bhaiıı State v The Kıng-Emperor 
Governor-General ın Council v  Shiromanı Sugar Mills, Ltd 
Kothapu Subbı Reddı vz Sanepallı Chenna Reddi 

Saryoo Prasad v King-Emperor 


FULL BENCH 


Karanamurth: Thevar v NBRamanatha Thevar 
Xesava Pandıthan v Govindan 

Narayanan Nambudrıpad v Beepathumma 
İn re A Pleader 

İn the matter of A Pleader 


OTHER CASES 


Abdul Kader Rovthen vz Velu Nayar 

Abu Bakkar Marakayar v Ramasvvamı Ayyar 
Achuthan Naır vz Devakı 

Ademma z Penchalu Reddı 

Albuquerque z Catholıc Bank, Ltd 

Appalaraya v Venkatasubba Nao 

Ammu Amma vz XKunnapadı Kalan 

Andal Vaıdyanathan vz Abdul Allam Vaidya 
Annapurnamma z Manıkyamma : 
Antarvedi Sarma, İn ze 


Arunachalam Chettuar zz “Commissioner of İncome-fax 
Arunachalam Chettiar o Krishnasvvamı İyer 
Asuram, İx re 

Atma Ram vz Sıta Ramasvvamı 

Ayırı Parambıl Chozni v Paramesvvaran Nambudiri “ 
Balakotayya v Nagayya 
Bhimudu z Pıtchayya 
Bhoyaraşappa vz Korlahallı Halappa ur 

The Board of Commauıssioners for H R E, Madras z Sıva Rao 
Bugga Reddı vz Yerikala Reddi 

Chathu Nayar v TVanakı Amma 

Chellamma vz Ramakrıshna Rao 

Chem Abbheong z Packırı Mahomed Rovvther 

Chidambaram Chettiar o: Meyyappan Ambalam 

Chinna Sathirayı, İn: ze 

Chınnathayı.z Kulasekharapandıya Narcker 

Chıttoori Pothirayu, /9 re 

Chockalıngam Pıllaı, İs re 

Chovvkaran Keloth Mammad Keyı v Province of Madras 
Chunılal Sovcar v K N, Srinivasa Rao 

Commissioner of İncome-tax, Madras v Motors and General Stores, Ltd 
Commiıssıoner of İncome-tax, Madras z Ramasvvamı Chettiar 
Commiıssıoner of İncome-tax, Madras v Ravula Subba Rao 
Commiıssioner of İncome-tax, Madras v Savumiamurthy 
Commiıssıoner of Income-tax, Madras v Venkatasubbiah Chetty 
Commiısstoner of İncome-tax, Madras vz Visvvesvvara Goöhuldas 
Devarandı Chetttar v Saivasubramanıa Chetttar 

Devata Talrpulamma, İy re 

Elaya Pıllaı 1” ze 

Galley and Co vz Appalasvvamı Naıdı 

Governor-General ın Council v Krishnasvvamı Pillaı 

Govindu z  Venkatapathı 

Gudüru Ramaraytıdu vz Mallela Manikya Rao 

Hanumantha Govd v The Offcral Recerver, Bellary 

Tagadesa Ayyar v Bavanambal Ammal 

Tagadesam Pıllaı v Kuppammal 

Tamamibtkannı Ammal zz Ruthrapathy Pillaı 

Tonnada Sayı v Tonnada Subbanna 

Tosıah Decruz, İn ze 

Kallalagar Devasthanam, Madura vz Karuppa Pillai 

Kavur Baı ə Ranganatham Pıllaı 

Keshava Bhatta v Krishna Bhatta 

Koyattı v Imbıchı Koya 

Krıshnamurthi v Chidambaram Chetttar 

Kumbakonam Mutual Benefit Fund, Ltd sv Ramasvvamı 
Kunhikrişhna Reddi vz Ramarayı R 

Kunyulyer, Tn re 

Kuppan Chettar v Ramasıvamı Chettiar 

Kuppusvamı Pıllaı v The Ta? Fraksha Tharkkal Estate 
Kuttialı, 7 ze 

Lakshm:pathırayıt v Venkatasvvamı 

M. and S M Ry vc Padmanabhını China Nagrah and Co 
Mahalakshmamma vz Suryanarayana Sastrı 

Mamoona Labbaı vz Ramanatha Puıllaı s 


——. 


Manıkyala Rao z Venkatappayya . 


Maruthy v Thayyıl Pathumma 


Mohammad TIsack vz Sreeramulu 
Moolchand Tothayee v Rashid Tamshed Sons öz Co, 


"The Munıcrpal Council of Vizagapatam z Zamındarını of Chemudu 


Mutyalıu v Veerayya “ 

Nacharammal v Veerappa Chettuar 

Nachrappa Chettrar v Müuthukaruppan Chetttar 
Nagabhushanayya v Kotayya 

Narayana Aıyar, İz re : 
Narayana Sıngh vz Seetharathnamma 

Nedumkandathıl Koyakuttı v XKunhalı 

Official Recerver of South Arcot vz Alagappa Chetttar 


Official Recerver of South Arcot z Kulandarvelan Chettiar 
Official Recerver of Vıizagapatam vg Suryanarayana 
Palanıammal v Arumugham Chetti 

Palantappa Chettiar v Narayanan Chetttar 

Palanısvvamı Goundan, İz ze 

Parakala Rao v Subba Rao 

Perayya, İn re 

Persakaruppan Chetttar v Venugopal Pılla, 

Pethu Reddiar v Rayamba Ammal 

Pıchaı Pıllaı, İs re 

Ponnayya Moopanar v. Suppammal : 

Ponnırula Pıllar v VVestern India ”“Orl Distributing: Co,, Ltd 
Ponnusvvamı Chettıar,v Mariappa Pannady 

Publıc Prosecutor vz Chıtikina Subbanna 

Public Prosecutor, Madras z Pulliah: Chetti 


Ragı Durgamba vg Sri Lakshminarasimhasvvamy Rıce Factory 


Rayagopala Aıyar z Karuppiah Pandıthan 
Rayşah K / V Naiduı, İz re 


Raşesvvararao v Satyanarayana . 


Rayu Aıyar v Gnambal Ammal 

Rayu Chetttar, 7” re 

Ramakotayya vz Sıtharamasvvamı 
Ramarathnam, /vx re 

Ramaseshayya, İT? ze 

Ramasubba Aıyar z Arunachalam Chettiar 
Ranganatham vz Krishnayya 
Rathnasabapathı Ayyar z Subramanıa Pıllaı 
Reddem Babı Reddı v Vadla Veerayy 


Sala Mahammad, İx re z x . 
Samı Aiıyar, İn re 

Sankaram Nambiar vz Kottayam Bank 
Satyanarayana vz Ramasvvamı Naidu 
Satyanarayana vz Satyanarayana 
Satyanarayana Sastrı, İn ze 

Sethuraman Chettıar v Ramanathan Chettrar 
Someshvvar H Shelat, Tən ze 

Sreenrvasa Charıar g Seshadrı İyengar 
Srinivasagam Asari 2 Chinnammal 

Sri Raşah Kotagırı Madhavarao Bahadur vz Papayya Rao 
Subbamma v Madhavarao 

Subba Rao v Audınarayanamurthy , 

Subbaraya Goundan z Samrappa Goundan 


Subbiah Pıllar v, Muthathal Achı 
Subramanıa Ayyar v Ramasvamy Ayyar 
Suryanarayanamtrthı vz Satyanarayanamurthi 
Thiagaraya Bhagavatlar, /? re 

Thırumalaı Naieker v Ethirayammal 
Tırupathı Naidu vz Kammayını Xrishnappa Nayanim Varu 
Veeramma v Ramanna 

Velusvamı Goundan vz Dandapanı 

Venkanna v Lakshmıpathı Raşu 

Venkatachalam Chetttar v “Province of Madras 

Venkata Narasımham v Nagoşı Rao 
Venkatanarasımharao vz Varaha Narasımhasvvamı 
Venkata Rao z Sathtrayu 

Venkatarama Nayudu vz The Province of Madras 
Venkataramayya v Venkatasubbayya 

Venkatarayar Goundan z Mallappa Gotndan 
Venkatareddi v Rangareddi 

Venkata Subba Rao z Vagannadha Rao 

Venkata Subbarao v Veerasvvamı 

Venkatasubba Reddy vz Ramdoss Reddy 

Venkatasvyamı Naıdu v Annappa Reddi Nagireddi 
Venkatesvvarlu vv Narayanaraytı 

Venkatesvvarlu x. Virasvvamı : 

Venugopal and Brother v Gopala Chettiar “ 

Viyparanga Naidu v Narayanappa 

Yenadı v Ramalakshmamma : 


Yuvarayah of Pıthapuram v Commissioner of Income-tax, Madras 


TABLE OF CASES CITED. 


A 
Pases. 
Abıba Alı v Alhaşı Mama Alı, (1942) 56 LVV 1 (PC) ş 101 
Achutaramayya əv Ramamma, (1944) 1 ML? 298 .. 195 
Achuthan Nayar v Madhavan Nayar, (1945) 2 ML7/ 13 S 401 
Acton z Blundell, (1843) 152 ER 1223K12 M £ VV Rep 324 ə. 132 
Ademma z Satyadhyana Thırtha Svvamıvaru, (1943) 2 ML/ 289 : 301 


Adınarayana Rao Naıdu v Lakshminarayana Rao, (1940) 1 ML/7 558 : 15 
Adıtyam Iyer v Ramakrıslına İyer, (1913) 25 ML 7 602K1LR 38 Mad 514 346, 347 
Advocate-General, Bombay v Phiroz Rustomyı, (1935) 69 ML)7 431”LR, 62 

1IA 233—1LR 59 Bom 676 (PC) R zə 96 
Aaaa o Venkatachala Mudalı, (1916), 31 ML7 513KİLR 40 Mad, 989 


Alagappa Chetty və Annamalaı Chetty, (1916) 4 LVV 411 s 217 
Alagırısamı v Ramanathan, (1886) ILR 10 Mad 111 ... 219, 220: 
Alcock Ashdovm and Co, Ltd v Chief Revegte Authority, Bombay, (1923) 45 

MLT7 592—LR 501A 2271LR 47 Bom 742 (P.C) : 
Ambıca Charan Bakta v Ram Prosad Chatteryee, (1925) 30 CVVN 163 “ 106 
Amırthalınga Padayachı v Chandrasekhara .Padayachı, (1945) 1 MLT 3537... 203 


Amırthammal v Vallımayıl Ammal, (1942), 2 ML 7 292K1LR (1942) Mad 


807 (FB) : 0, 261 
üə Amma vz? Kandan Narayanan Nambudripad, SA Nos 941 and 942 of i 

1 . . 
Annamalaı Chettrar v Dav Mnin U, AIR 1936 Rang 251 i 15 
Annamalaı Chettiar v Murugesa Chetti, (1903) 13 ML7 287—LR 301A 220 

ILR 26 Mad 544 at 5533 (PC) 317 
Annamalaı Chettrar v Muthukaruppan Chettrar, (1930) 60 ML7 1—LR 581A 

1—1LR 8 Rang 645 (PC) .ə 141,142 
Annayyan vz Chinnan, (1909) 20 ML7 355KİLR 35 Mad 366 , 441,442 
In re Appadorar Naımar, (1935) 69 ML/7 8İ2CİLR 59 Mad 165 466, 467, 468 
Appanna Sastrı z Raya Sobhanadhrı, (1941) 2 ML 947 226, 228 
Arglasse v Muschamp, (1682) 1 Vern 76—23 ER 322 316 
Ashutosh Dutt v Doorga Churn Chatteryı, (1879) LR 61A 182—İLR 5 Cal 

438 (PC) z 
Athamsa Rovrther v Ganesan, (1924) 47 ML) 641 5 217 
Aqa Begam £ Abdul Mughni Khan, ILR. (1940) Al 455 (FB) Rə 430 
Attorney-General vz Pearson, (1817) 3 Mer 353—36 ER 135 357, 358 
Attornev-General v Sillem, (1864) 10 HL 704—1 ER 1200 a 60 
Avaru g Ası Ba, (1931) 61 MLT 462m1LR 55 Mad 151 230, 23Z 
Axvadhesh Prasad Mıssır v  VVidovv of Tribeni Prasad: Missir, (1939) ILR, 19 

Pat 343 ə 250 

B z 

Badar Bee v Habıb Merıcan Noordin, (1909) AC 615 (PC) : 202 
Badsha Sahıb and Co vz Lakshimi Hutty, (1937) 2ML/7 814—1LR (1938) Mad. 3 

763 S 
Barnath v Ram Bilas, (1924) 80 1C”12 (Aİ) ... 8Q 


Balakrıshnayya vg Langa Rao, (1943) 1 ML/ 198—1L R. (1943), Mad 804 "ə 349 


Baldeo v Lachmı Naram, AIR 1934 Ali 810 : 
SN Baner) v Küchvar Lime and Stone Co, Ltd, (19412) 1ML/ 1ILhR. 


21 Pat 24 (PC) .. 93. 
Banga Chandra Dhu Pısvvas v İagat Kıshore Chovrdhur, (1916) 31 ML/7 563 

LR 4.14 249—1LR 44 Cal 186 (PC) . 408 
Bank of Commerce, Ltd v Kunya Beharı Kar and others, (1944) FCR 370—6 

FL/ 221—(1944) 1 MLT 178 . 434 
Bank of England vz Vaglıano Bros, (1891) “A C 107 at 120 x. 223 


Barnett : South London Tramvvays Co, (1887) 18 QBD 815 5 79 


PAGES 
Basavayya v Bapannarao, (1930) 58 ML) 349 116 
“ə ə? H R E board, Madras, (1941) 1MLTV Z250KİLR (1941) Mad 2 
Basvant Mushappa z Mallappa Kollappa, (1920) ILR 45 Bom 459 109 
Batey Krıshna v Parsotam Das, (1944) 2 ML/ 330—LR 71 TA 153K1LR 
(1944) Al 654 (PC) . 381, 382 
Battrıpad v Neelakandan, (1943) 2 MLV 396—1L R 1944 Mad 430 412 
Batuk Prasad Sıngh v Ambıca Prasad Sıngh, (1931) ILR 11 Pat 409 394. 
Bavanı Shankara Pandıt v Ambabay Ammal, (186) 1 MHCR 363 353, 354 
Best and Co z The Collector of Madras, (1918) 35 MLT 23 at 26 422 
Betts v Cıbbins, (1834) 2 Ad GE 57—111ER 22 388 
Bhagchand Dagadtsa v Secretary of State for India ın Council, (1927) 53 ML7 
.81—LR 541A 338—1LR 51 Bom 725 (PC) 270 
Bhagvan Din vo Gir Harsaroop, (1940) 1 ML/V 1—LR 67 1A 1—ILR 15 
Luck 1 (PC) 202, 203, 204, 205 
2. vo Ramkalı, (1939) 2 ML7 98—LR 66 1A 145—1LR 1939 Ali 460 əə 
(P €. : 
Bhavvanı Kuvar v Mathura Prasad Sıngh, (1912) 23 ML7 311—LR 391A 228 
mILR 40 Cal 869 (PC) 22 
Bhup Indar Bahadur Sıngh zv Bia: Bahadur Singh, (1900) 10 ML/ 290—L R 27 
TA 209—1L R 23 All 152 (PC) 128 
Bhurmal Ramkaran vz Goduram Mangalchand Tat, (1931) ILR 53 Ali 609 189 
Bü vo Slıvnaraın Sarupchand,, ( 1944) 1ML7 466—LR 711A 47 ih 
(P 
Bırmingham and District Land Co z London and N VV Raıiveay Co, (1886) 34 
Ch D 261 388 
Bri) Naraın v  Teybal Bikram Bahadur, (1910) 20 ML7 58/—LR 37 1A 70— 
ILR 32Al 295 (P.C) 128 
Brııra) Sıngh v Sheodhan Singh, (1913) 25 ML7 188—LR 401A 161C1LR 
35 All 337 (PC) 321 
British South Africa Co v Companhıa de Mocambıque, (1893) AC 6 314 


02 
British South Africa Co v De Beers Consolidated Mines, Ltd, (1910) 2 Ch 502 315, 316 
Budley v Bukhtoo, (1871) NVVPHCR 203 29 


Cc 


Cartvrright vg Pettus, (1675) 22 ER 916 314 
“Chandıcharan Mitra v Harıboladas, (1919) ILR 46 Cal 951 356, 357 
(Chandrakasa Malavırayar, İn re, (1931) Mad Cr Cas 841931 MVVN Cr 12 450 
“Chandramanı Shaha z Anaryan Bibi, (1934) 67 ML7 79—LR öl 1A 24—1LR 

61 Cal 94 (PC) 
“Chandramathı vg Narayanasvvamı İyer, (1909) 19 MLT 760—1LR 33 Mad 241 453 


Chandra Nath sv Nabadvrıp Chandra, AIR 1931 Cal 476 229 
Chandulğutfı Nambiar v Kalhar Kutty, (1945) 2 ML7 351 401 
Chasemore v Richards, (1859) 7 HLC 349 132 


Chathukutty və Kunhappu, (1927) 583 ML7 224KİLR 50 Mad 813 230, 231, 232, 233 
Chenroyan z Rama Chettı, (1916) 3 LVV 524 453, 454 
E K S GClettiar Fıirm ov Maung Min Mauny, AİR. 1933 Rang 247 

Chota Ra, Sakeb v Sundaram Arıyar, (1936) 71 MLT7 41LR 63 1A 224— 


ILR 59 Mad 653 (PC) 24 
hü Nadar v Rama Nadar, (1937) 1 ML7 453—İL R (1937) Mad 616 
“Chidambara Vinayagar Devastanam v Chidambaram Chettiar, (1943) 2 MLT 339 41 
“Chref Commissioner of İncome-tax v Zamındar of Smgampattı, (1922) ILR 45 

Mad 518 (FB) 121, 122, 123 


“Chikkanpa ” Cheltiar vg Perumal Chettiar, (1940) 1”ML7 732—1L R (1940) Mad 
791 (FB) 207, 208, 209 
Chimanlal Ramesvvarlal o Commissioner of İncome-tax, Bengal, (1940) İIT.R 408 864 


(China Venkatappa v Peda Venkatappa, (1943) 2 ML7 112 164 
Chınnaturaı Müuthirian v Official Receiver, Triehinopoly, (1943) 1 ML7 125 115 
"Chunni Lal z The Nizam”s Guüaranteed State Railvvay Company, Ltd, (19060) ILR 

29 Al 228 (FB) 70 
İn re Clinton Clinton z Clinton, 88 LT 17 317 
“Commıssıoner of İncome-tax vg Abubakar Abdul, (1935) IL. 60 Bom 6790 299 


“Commisstoner of İncome-tax vz  Offücial Liquxlators, Agra - Spinning and VVeavın 
“3. Milis Co, (1933) ILR. 56AlI 685 . -. , : . 419 


-- 


: PAGES 


“Commısstoner of Income-tax, Bombay s Sarangpur Cotton Müönufacturing: Co, Ltd 
. ə p “ua (1933) 1MLT7 1—LR 651A I—ILR (1938) Bom. 239 .. 


“Cotmmissroner of İncome-tax, Madras z) Chengalvaraya Chetti, (1925) 49 ML 425 


EmIİLR 48 Mad 836 162. 
Cook əv Sprigg, (1899) A Cə 572 28 
“Cranstovn (Lord), z  Tolinston, (1796) 3 Ves yun 169—30 ER 952 316 

D vy 
Dalpat Sıngyı v  Raisıngıı, (1915) ILR 39 Bom 528 ı 353 
Damagoria Coal Co, Ltd, İn re, (1931) ILR 590 Cal 327 419 
Damodara z Chandappa Pooyary, (1933) 65 MLT 194KİLR 56 Mad 892 92 
Damodaram v H R E Board, Madras, (1930) 58 ML) 494CİLR 53 Mad 

266 (FB) 206, 209 
Darby z Darby, (1856) 3 Drevv 495, 503 : 318 
Deschamps v Miller, (1908) 1 Ch 856 at 863 Q 319, 314 
Devarayulu Naıidu vz Tayalakshımı Ammal, (1941) 2 MLT 222 at 224 “140, 142 
Dövvarkhand Cement Co, Ltd v Secretary of State, IL R (1939) Bom 320 422, 423 
Dıbendra Nath Bhattachar)ee v Harı Das Bhattacharyee, (1910) 15 CVVN 552 107 
Dinamoni Chaudhuranı və Elahadut Khan, (1904) 8 CVVN 843 159 
Dıxon z Gayfere, (1853) 17 Beav 421—51 ER 1097 89 
Doraısvvamı v Nagasvvamı, ATIR 1929 Mad 898 344, 345 
Draviasundaram z Subramanıa, (1945) 1 ML yə328—1L R (1945) Mad 854 356 
Dugdale v Lovering, (1875) LR 10 CP 196 6 387, 389, 390, 391 
Durga Das z Vaı Naram, (1917) ILR 41 Ali 513 318 

: E. 
Eastern Shipping Co z  Quah Beng Kee, (1924) AC 177 087 
The Editor, 79 re, (1893) LRPD 119 at 136 13 
Egappa z Ramanathan, (3942) 1 MLV 155CİLR (1942) Mad 526 59 
İn re, Elizabeth Perfect, 12 Cr Ap R 273 44 
Ella Reddi, İn re, (1937) Mad Cr Cases 124—1937 MVVN Cr 52 450 
Emperor ə Harı Moreshvvar, (1931) ILR 56 Bom öl 238 
Emperor v Erıshna Chandra, ILR (1945) All 682 308 
Emperor o Krıshnaş Prabhakar, (1929) ILR 53 Bom 611 238 
English vg Metropolitan VVater Board, (1907) 1 KB 588 132 
Evrng ə Orr Eving, (1883) 9 AC 34 at 40 ? : 315 
F 

Farıd-un-Nıssa v- Mukhftar Ahmad, (1925) 49 ML) 758—LR 521A 342— 

ILR 47Al 70 (PC) 177, 179 
Fırm Ram Chandra v Sunderlal Sıngh, AIR 1938 Pat 558 ə 112 
First Pıittapur Case, (1899) 9 MLT7 (Supp) 1—LR 261A 83İLR 22Mad 

383 (PC) 168 
Flint v Lovell, (1935) 1 KB 354 154 
Foley v Hıll, (1848) 2 HLC 28 40 
Food Controller z Cook, (1923) A C. 647 at 671 419, 421 
Forbes əv Stevens, Mackenzie vz Forbes, (1870) LR 10 Eq Cases 178 318 

G 
“Gağadhar Sıngh v Kishan yVivan Lal, (1917) ILR 39 All 641 (FB) 349, 350 
Gangabaı Peerappa, v Bandu, (1915) ILR 40 Bom 369 442 
“Ganga Veerabrahımam v Ganga Tagannadhacharyulu, (1935) 69 MLT 184 ə v. 
George VVhitechureh, Ltd sz Cavanagh, (1902) A C 117 at 124 " 70 
Gnanasambanda Pandarasannadı v David Nadar, (1904) 14 ML) 433 112 


“Godavartı Raya v TUttaradı Matam Sri Ramachandrasvvamı Varu, (1943) 1 
MLT 253 

Gopalan v Sankaran Naır, (1945) 1 MLT 326—1LR (1945) Mad 870 10 

Gopeshvvar Pal ə Tıibanchandra Chandra, (1914) ILR 41 Cal 1125 at 1141 60 

Governor-General ın Council through the Commissioner, İmcome-tax of Punyab, 
N-VVF and Delhi Provinces v, Sargodha Trading Co, Ltd (in İlquidatıon), 
(1943) ILR 24 Lah 706 (FB) ə 

Govind o: Venkata Sastrulu, (1907), 47 M.L./ 598 : 2-04 


1946—1—C 


10 


Coyun "Naidu v Secfetary of State, (1926) İLR 50 Mad 4490—53 MLT7 . 
Govind Narek Gürünath Naik v  Basavannavva Parutappa, İLR .. Bom 435 193 


Grand function Canal Co z Shugar, (1871) LR 6 5 AC 4 132 
Greenlands vz VVilmshurst, (1913) 3 KB 507 at p 532 154 
Gurdas Mal Ram Chand z Khemchand Prem Singh, (1932) LLR 13 Lah 31 dö 
“ et seq 


Gur Nara z Sheolal Singh, (1918) 36 ML7 68—LR 461A 1—LR 46 Cal, 
566 (PC) 


141, 142 
Guruünatha Chettiar v The Secretary of State, (1935) 70 MLV 625—1LR 59 


Mad 962 ə : 62, 63 
Gurusvvamı Chettiar v Emperor, (1940) 2 MLT 1063 - 466, 467 
H 

Hanıf-un-nıssa v Faıiz-un-nissa, (1913) 21 ML/7 1126—LR 38 1A 85—İLR 


33 AH 34 (PC) 947 


Hanoomanpersaud Panday z Mst Babooee Munra) Koonvveree, (18586) 6 MIA 
303 at 418 


Hansra, Gupfa vz Dehra Dün Moossoorte Electric 277 Co, Ltd, (1932) 64 
M 


L7 403—LR 60 1A 131LR 54 Al 1067 (PC) 427 
Harddon “ Bellios, (1901) AC 118 387 
Harı Ballkrıshna Toglekar o Naro 000 Toglekar, (1893) ILR 18 Bom 

342 2 189 
Harı Charan və Fakir Chandra, (1936) 4 CVVN 955 107 
Harı Das Chafteryı vz Manmatha Nath Mallık, (1937) 2 Cal 265 : 353 
FHarımohan Shaha vz Baburalı, (1897) ILR 24 Cal 715 115 
Harı Ram Sıngh v The Crovmn, (1939) FGR 1592 FL/ 153—(1999) 2ML/7 

(Sup ) 23 156, 158 
Harnaram vz Sur)a Kunvvearı, (1921) LR 481A 143—1LR 43 5 201 (PC) 182 
ə ihe matter of Har Prasad Singh, Vakıl, (1912) 17 IC 539 (FB) 220 

n ve, Havthorne Grasam z Massey, (1883) LR 23 ChD 745 
İn the matter of ihe Hındu VVomen”s Rights to Property Act, 1937, (1941) 2 

MLT 12 29-cCcĞ4 FL7 1 (FC) 

Hırannayya və Thippesvvamı, (1938) 2 ML71 195 
Hook v Admınıstrator-General .. Bengal, Ö921) 0 MLT 423—LR 48TIA 187 

mİLR 48 Cal 499 (PC 202 
Hope vz Carnegie, (41866) 1 hA 320 317 
Hopper”s case, (1915) 2 KB 431. 214, 215, 216 

I 
Indian İron and Steel Co, Ltd zz Commissioner of İncome-tax, Bengal, (1943) 2 

MT 325—1LR (1943) 2 Cal 524 (P,.O) 

Indranath Baner)ee v Rooke, (1909) ILR 37 Cal 81 117 
İnglev v Emperor, ILR (1944) Nag 813 3627 
Tsmailyı v İsmail Abdul, (1921) ILR 45 Bom 1228 318 
İsvvarananda Bharatısvvamı vz Commissioner, HR E Board, (1991) 61 ML) 

117F-1LR 54 Mad 928 205 
İsvvarananda Bharatısvamı v HRE Board, Madras, (1932) 63 ML7 254— 

IL R. 56 Mad 40 ı 205 

4 
Tagannatha Aıyangar vz " Seri Veera Clhettiar, (1941) 1MLT 172 130” 
dəxanaı Sastrı v Sarathambal Ammal, (1922) 44 ML/ 202—1LR 46 Mad 
180 
Tamunadas Ramyas vz Fast Indian Raivay Company, Ltd, AİR 1933 Pat 630 69 
Tanakınath Singha Roy z Nirodbaran Ray, (1929) ILR 57 Cal 148 at p 152 60 
Tanıkamma z Sri İnugantı Venkatarayagopala Chinnarao Garıı, (1944) 2 ML. ğ 

384 199 
Totındra Mohan Tagore vz Beşoy Chand Mahatap, (19004) ILR 32 Cal 483 456. 
Tovvad Hussain z 7 Sıngh, (1926) 51 ML7 781—LR 531A 197—1LR 

6 Pat, 24 (PC) 128, 129, 350: 
Tuscurn Bold z  Pirthichand Lal Chovddhury, (1918) 36 ML/7 557—LR 461A 

52c1LR 46 Cal 670 (PC) . 20. 


Tvvala Saha: v Masıat Khan, (1904) ILR 26 All 346 205 


11 


K : 
ı : PAaces 
Kaılas Mondal vz Baroda Sundarı Dası, (1897) ILR 24 Cal 711 .. 284. 
Kayu Mal vz Salıg Ram, (1923) 46 MLy 536—LR 511A 11—İ1LR 5.Lah 
50 (PC) 123 
Kalesvvar” Mills, Ltd ə? Govindasvvamı Naicker, (1945) 2 ML T. 403 106 
Kalıappa Mudalıar v KumaTasvvamı Mudaliar, (1926) 51 ML. 290 453, 454- 
Kamaluammal vz Chokkalıngam Asarı, (1923) 45 ML? 840 293, 294 
Kamayya vz Bhımarasette Parıdesi, (1924) 49 ML/7 303 415 
Kamayya vz Mahalakshmı, (1921) 53 ML? 399 5 415 
Kanchamala: Pathar v Shahaşı Raşah Sahib, (1935) 70 MLT 162K1LR 59 
Mad 461 (FB) " : 229 


Kandasvvamı Pıllar v Narayanam Nambudripad, S A 683 of 1944 401 
una ov Kalımuthu Annavı, (1903) 14 ML/7 611LR 2/7 Mad 


91 
Karuppannan Chettı v Bulokam Chettı, (1899) ILR 23 Mad 16 442 
Kasınath Das v Sadasıv Patnaıck, (1893) ILR 20 Cal 805 463 
Kattıya Pıllaı v Ramasvvamıa Pıllaı, (1929) 56 MLT 394 241 


Kedar Hüussaın vz Husaın Saheb, (1890) 7 ML/ 52—1LR 20 Mad 1188 (FB). 294 
Kedarmal vz Suraymal, (1908) ILR 33 Bom 364 x 14. 
Kedar Nath Goenka v Ram Naram Lal, (1933) LR 62 1A. 224F1L R. 14 Pat 


611 (PC) 294 
Kehi Ram Maızra) v Madras Raılvay Company, (1881) ILR 3 Mad 240 70 
Keshav 2 Vimayak, (1897) ILR 23 Bom 26 314 


Kesho Prasad Sıngh v Sheo Prasad Oya, (19242 47 ML/7 824FLR 5114A 381 
—ILR 46 All 831 (PC) 
Key z Key, (1853) 4 De G M and G 73 at 84—43 ER 435 236 
Keymer vz Vısvvanatham Reddı:, (1916) 32 ML) 35—LR 44 1A 6—ILR 40 
Mad 112 (PC) 


Knupper v London Express Nevvspaper, Ltd, (1944) AC 116 154 
Kompallı Somayaşulu vz Akella Subbarayudu, (1945) FLV 105—(1945) 1ML/ 

339—1L R 1945 Mad 670 434 
Kootoorlıngam Pıllar v Senappa Reddiar, (1931) 61 ML/7 203 204 
Krishna v Samı, (1885) ILR 9 Mad 64 (FB) 261 
5. Aıyar vg Sudalamuthu Pıllaı, (19458) 1 M L 7 265K1LR (19045) Mad 28 
Krıshnamacharlu v Rangacharlu, (1942) 2 ML 7 687—İLR (1943) Mad 409 134 
Krıshna Mohan Sınha v Raghunandan Pandey, (1924) ILR 4 Pat 336 (FB). 103 
Krıshnan v Kunh: Mordin Kutti, (1899) 9 ML/7 9334 o... 
Erıshnan v Samı, (1940) 1 ML/ 3631LR (1940) Mad 815 344, 345, 346 
Krıshnan vz Sridevi, (1889) ILR 12 Mad 512 at 516 (PC) 118, 119 
Krıshnappa Chettı v Lakshmi Ammal, (1923) 44 ML7 431 41 
Krıshnayya v Mahomed Galeb Saheb, (1929) 58 MLT 240 346 
Krıshnier v Subbarama Aiyar, (1932) 62 ML/ 550m1LR 55 Mad 689 314 
Krıshnasvvamı ə Venugopal, (1942) 1 MLT 137İLR (1942) Mad 376 ” 931 
Krıstnam Soorayya z Pathma Bee, (1905) ILR 29 Mad 151 (FB) 112 
Kumarasvvamı Mudalıer və Narayanasvvamı, (1932) 36 LVV 186 408, 409 
Kumar Bra) Mohan Sıngh v Lachmı Naraın Agarvvala, (1920) 5 PatLT 660 377 
Kunhachumma və Manavedan afas Vali Thirumalpad SA No 1611 of 1944 401 
Kunhamutty z Ahmed Musalıar, (1934) 68 ML7 107KİLR 58 Mad 204 356 
P P V Eunhıraman o K T V Kunhiraman, (1945), 1 ML/ 396 : 401 

L 

Lachmı Naravan Agarvvala v Brağa Mohan Sıng, (1924) 42 ML) 307—LR 

511A 332€İLR 4 Pat 34 (PCY 377 
Lakshmanan Chettiar o Srinivasa İyengar, (1936) 71 ML7 707—İLR 1937 : 

Mad 203 248 
Lakshmappa v Ramava, (1875) 12 Bom HCR 364, 397 353 
Lakshmı Chand z Beharı Lal, (1931) ILR 54Al 280 329: 
Lak Sıngh v Taıchand, (1930) ILR 12 Lah 262 115, 116 
Leslie Gvvilt v Emperor, A IR 1945 Bom 368 308 
Levvis Pugh vv, Ashutosh Sen, (1928) 56 ML7 517—LR 561A 93iİLR 8 

Pat 516 (PC) 243 
Lord Mayor, etc, of Sheffteld vz Barclay, (1905) A C 392 389 


Re, Louısa Kenny: Clode vg Andrevvs, (1907) 97 LT 130 358 


ku 


12 


M 
$ PAGES 


..... və Badrakalı Ammal, (1922) 42 ML/7 410—1LR 45 Mad 612 


347 
The Madura Kallalagar Devasthanam vz Subbtah Ambalam, (1940) 1 ML7 160—1LR 
,. (1940) Mad 745 253 
Magnıram Sıtaram z 00 Manıbhaı, (1921) 42 ML/7 501—LR 491A 54— 

“ILR 46 Bom 481 (PC) 408 


Mahabala Bhatta v Kunhanna Bhatta, (1898) 8 ML/7 139—1L R 21 Mad 373 140, 141, 142 
Mahaboob Alı v Xhudratulla, (1943) 2 ML/ 690 56 
Mahadeo v The King, (1936). 44 LVV 253 (PC i 45 
Mahbub Shah v The King-Emperor, (1945) 2MLİ) 7 /21A 148 (PC) 446, 447 
Mahmood əv Kerala Corporation, Ltd, (1945) 1 ML) 44 135, 136 
Maıkal Servaı və Thambusvamı, (1914) 25 IC 934 410 
Ma Mı zz Hadı Mahomed, (1923) ILR 1 Rang 176:/5 IC 31 

Manasseh Film Co v Gemini Pictures Cırcuit, (1944) 1 ML7 58—1LR (1944) 


Mad. 124 225 
Manavıkrama 2 Unnuappan, (1891) 2 ML7 23”1LR 15 Mad 170 128 
Mangammal vz Rangappa Naicker, (1934) 41 LVV 37 464 
Manmohan Das v Musammat Ramdet: (1931) 34 LVV 7 (PC) 83, 84 
... Sahıb v Ayyakannu Naitcker, (1934) ILR 58 Mad 1051—68 ML? ƏL” 
Ma Sem Nyo vz Maung San Pe, AIR 1935 Rang 212 343 
Ma Shve Mya z Maung Mo Hnaung, (1921) LR 48 1A 214—İLR 48 Cal 

822 at 836 (PC) 463 
Mathura Sıngh v Ramarudra Prasad Sınha, (1935) ILR 14 Pat 824 116 
Maung Sem Done z Ma Pan Nyun, (1932) 653ML/7 64KLR 591A 21/—1LR 

10 Rang 322 (P C) 301 
Meghyı Gopalyı Sait ə A S. Kalyanı Ammal, AA AO No 302 of 1944 401 
Mirza Akbar o The King-Emperor, (1940) 2 ML?7 811—LR 6/ 1A 336— 

(1940) IL R 21 Lah 612 (PC) 45 
Mıithoo Lal vz TVamna Prasad, AIR 1933 Oudh 523 330 
Mohamed v VTute and Gunny Brokers, Ltd, (1930) 33 Bom L R 1364 14 
Mohamed Akbar Khan z Attar Sıngh, A İR 1945 PC 170 273 
Mohamed Mıra Rovther z Savvası Viyaya Raghunadha Gopalan, (1899) 10ML7 

1—LR 2/7 1A I7—İLR 23 Mad 2277 (PC) 190 
Mohamed Naına Thambı Marakayar v Sıdhı Mohamad, (1937) MVVN 81 92 
Moıdıyan”s son Pumnayıl Kuttu v Raman Naır, (1907) 18 ML/7 19—1LR 31 

Mad 230 118 
Montveal State Raılvay Company v Normandın, (1917) A C 170 at pp 174-175 156 
Mool Chand z Chahta Dev: ILR (1937) AlI 825 (FB) 262 
Moothalıandam Chetty vz Venkatesam Chetty, (1945) 1 ML?) 441 135 
Motrlal v Suraymal, (1904) ILR 30 Bom 167 14, 15, 16 
Mt Bolo v Mt Koklan, (1930) 59 ML/ 621FLR 57 1IA 325K1LR 11 

Lahe 657 (PC) 116 
Mt Charyo z Dinanath, ATIR 1937 Lah 196 (2) . 197 
Musammat Dılrap Kuarı v Rikhesvvar Ram Dube, (1934) ILR 13 Pat, 712 262 
Muhammad Moideen g Chinthamanı Chetttar, (1929) 56 MLTV 54/FİLR 52 i 

Mad 509 07, 68 
5: Cursethı Khambatta v Tesse Grant Khambatta, (1934) ILR 59 Bom 

278 403 
Munısvami Naidu v Munisvvamı Reddi, (1898) ILR 22 Mad 293 394 
Munnibibi v  Trilokinath, (1931) 61 ML) 196—LR 58 1A 158—1LR 58 Aİ 

193 (PC) 391 
Muruga Chetti v Rayasvvamı, (1915) 29 MLT 574 116 
Murugesa Mudalr v Totharam Davay, (1899) ILR 22 Mad 478 243 
məə vo Secrefary of State for India, (1916) 27 M L 7 529—1L R 39 Mad 5 

120 20 
Muthuraman Chettiar v Periannan Chettiar, (1934) 67 M L 7 317 36 
Muthusvvamı Gurükkal v Meenammal, (1919) 38 ML7 291K—1LRR 43 Mad 464 261, 262 
İn ve MUM Kudumban, (1936) 71 ML7 485F1L R 59 Mad 1083 i 467 

N 
Nagabhushanam v Venkatappayya, (1934) 68 MLT 95-1LR 58 Mad 448 240 
Nagalınga Chetty vz Srınıvasa Alyangar, (1941) 1 MLT7 365 128, 129 


Nagendranath De z .— De, (1932) 63 ML/ 329—LR 501A 283— 
 ILR. 60 Cal, 1(PC) . 300 


15 


: PAGES 
Nama Maracayar z Somasundaram Chettrar, (1920) 11 LVV 593 14 
Nallappa Goundan v Chinnammal, (1941) 2 ML) 618 — 467, 468 
Nandlal v Kısanlal, (1928) 30 BomL R 1991 , “b 14 
Nanhelal Anandılal v Gulabehand, ILR (1944) Nag 340 187 
Naranappayya v Emperor, (1938) 1 ML/7509 -. 436 
Narasımham z Narayana Rao, (1925) 22 L.VV 592 114, 115, 117 
Narasımhamurthı v Hayat Khan, (1940) 2 ML7 287 : 84 
Narayana Bhatta v Mahabala Bhatta, S A 1469 of 1901 140, 141 
Narayanan v Rangasvvamı Chett, 1915 MVVN 215 141, 142 
Narayana Tantrı z Nagappa, (1917) 34 ML) 515 (FB) : 266 
Narıkkal Chathan v Kesavan Namboodrı, (1941) 2 ML) 455—11,R (1942) Mad 
133 359, 360 
Natarayan Chettiar v Perumal Ammal, (1942) 2 ML/ 668 160 
National Telephone Company”s Case, (1913) A C 546 208 
Nalkanth Balvrant v Vidya Narasınha, (1930) 59 ML) 379—L R 57 1A 194 
ILR 54 Bom 495 (PC) 314 
Noony Suryanarayanamuırthı o Noony Veerarayu, (19458) 1 MLy 292—İLR , ., 
(1946) Mad 54 248 
Noor Tehau v Eugene Tıscenko, (1941) 45 CVVN 1047 403 
Tn the matter of the Northern Bengal Co, Ltd, (ın lıqurdatıon) ILR (1937)”1 Cal 
684 . 419 
o 
. : 
Oficial Assıgnee, Madras vz Muthayee Achı, (4937) MVVN 493 35 
Offcal Lıquidators, Mufassil Bank v  ugal Kishore, ILR (1944) Bom 284 53 
O R M O M SP Fırm z Nagappa Chettiar, (1941) 1 ML/V 393—LR 67 
IA 448—1LR 1941 Mad 1/75 (PC)ə 39, 41, 115 
P ə 
Pachamuthu v Chınnappan, (1887) ILR 10 Mad 213 114 


Padala Krıshna Rao vz Padala Kamaraşamma, (1912) 15 IC 340 441, 442 
Pakkırı Kannı v Manyoor Sahib, (1923) 45 MLİ 321—1L R 46 Mad 844 , 456,457 
Palanıappa Chettrar v  Chockalıngam Chetttar, (1929) 57 ML) 817 36 
Palanıappa Chettiar vv Nachiappa. Chettrar, (1941) 2 ML7 558 36, 41 
Palanıappa Chettrar “v Periasvvami Konar, (1941) 2 MLTİ 447 92 
Pandan Chemminiyan Achuthan 2 Pandan Govindan Karnavan, (1945) 1 ML) 

240 ? 230, 232 
Pannaşı Dev: Chand z Fıirm of Senayı Kapur Chand, (1930) 59 MLy 859K—1LR . 

53 Mad 621 


Parameshraya v Seshagırı Appa, (1899) ILR 22 Mad 364 (FB) 199 
Paramesvaram Nambudrıpad ahas Narayanan Thrathar Nambudrıpad v Subra- 

manıa Aiyar, (1944) 2 ML7 84 401 
Paredath Chorı George vz Thithi Umma, (1930) 60 ML? 214 “ 230, 232 
Pathumma Umma v A Mohideen, ATIR 1928 Mad 929 232 
Periasvvami v Vaithılıngam Paıllaı, (1937) 47 LVV 60 344, 345 
Persasvamı Mudalıar v Seetharam Chettrar, (1903) 14 MLT7 84—1LR 27 Mad 

243 344, 345 
Perumal Reddiar v Supptah Thevar, (1945) 1 ML)7 341 382 


Pethaperumal Chettı v Muntandı Servai, (1908) 18 MLT/ 27795 1A 08—35 
Cal 551 (PC) 114 


Phundanlal ə Arya Prıthı Nidhi Sabha, (1911) ILR 353 A1 7903 356, 357 
Pıchuvayyangar v, Seshayyangar, (1894) 5 ML?7 39—1LR 18 Mad 24 (FB) 394, 
Pıtchamma v Sreeramulu, (1917) 34 ML) 24F1LR 41 Mad 286 (FB) 453, 454 


Prabhatchandra Barua vz King-Emperon, (1930) 59 ML? 814—LR 5714A 228 


mILR 58 Cal 430 (PC) 121, .122, 123 
Province of Bihar v Maharaya Pratap ÜUdai Nath Sahı Deo, (1941) ILR 20 Pat 

699 (SB) 123 
The Public Prosecutor v Allada Satyam, (1931) MVVN 873 446 
Publıc Prosecutor v Narayana Reddi, (1945) 1 ML7 275 307, 398 
gə 2 Pavanasa Nadar, (1922) 43 ML) 596—1L R 45 Mad 940 -“ 
Pulınchandra v Muzaffer, AIR 1933 Cal 508 193 


Purmanundass Teevundass v Venayekrao ANassoodeo, (1882) LR 9 1A 86— 
ILR 7 Bom 19 (PC) 100 


14 


: Q 
? R Pases 
"Qadir Baksh o. Hakam, (1932) ILR 13 Lah 713 (FB) 428 
The Queen v Parasurama Naırceker, (1881) ILR 4 Mad 329 : 435 

: R 

R z Hayvard, 6 C and P 157 , 215 
R vz Tones, 12 Cox, 628 ) 214 
R. v Noakes, (1917) 1 KB 581 ” 127 
“R z Thomas, 7 C and P gi7 : 215 
R o, VVeston, 14 Cox 246 214 
Radhakrıshna z Ram Bahadur, (1917) 34 ML?) 97 415 
Radha Mohan Datt z Abbas Alı Bisvas, (1931) ILR 53 All 612 (FB) -" 217 
“Raghunath Das vz Sunderdas Khetri, (1914) 27 ML/T 150—LR 4114A 251— 

İLR 2322 Cal 72 (PC) i 229 
Rahı v Govind  Valad Teya, (1875) ILR 1 Bom 97 442 
İn ve, Rayagopal, ILR 1944 Mad 308 (FB) 45 
Rayagopala Chetty v. H R E Board Madras, (1933) 66 MLT 43—İLR 5/ 
“ Mad 271 (FB) 2 203, 207, 208, 209 
Rayagopala Iyer v Ramanıyacharıar, (1924) 46 M LT 104—İLR 47 Mad 288 Tə 
7“ (F.B) 
Rağah v VVitherington, (1934) 66 ML.İ7 650—1LR 57 Mad 831 254 
Raya of Bobbilı vz Tİnugantı China Sitaramasvvamı Garu, (1899) LR 26 1A 20602 

IL R. 23 Mad 49 (PC) e 


Raya of Ramnad vv  Kamıd Rovvthen, (1926) 50 ML7 503—LR 53 1A 74— 
İLR 49 Mad 335 (PC) ı 309 
Raya Ram vz Raila Baksh Singh, (1938) 1M.L 7 41—1LR 13 Luck 61 (P C). 344, 345 
Raycoomaree Dossee vz Nobocomar Mullek,- Banlnors, 137 (143 . 353 
Rahımbhoy Habibhoy vz Charles Agnevv Turner, (18922 LR 201A 1—LLR 


17 Bom 341 atp 346 (PC) . 118, 119 
Ramachandra Rao vz Parasuramayya, (1940) 1 ML 1 235K1L R. (1940) Mad 

349 (FB) .. 129, 163 
Ramacharya v Anantacharya, (1893) ILR 18 Bom 389 ı 5 318 
Ramalinga Iyer v fayalakshmı, (1941) 1 ML7 784 15 
Rama Rovr o. Nukamma, (1908) 18 MLT. 576—1LR 31 Mad 485 284 
Raman Chettiar vs Gopalacharıar, (1908) ILR 31 Mad 223 14, 15 
Rama Shah z Lal Chand, (1940) 1 MLT 895-LR 67 1A 160—1L R. (1940) 
. Lah 470 (PC), 273 
m. Aryangar v Rangacharı, (1940) 1 M.L7 32—İLR 1940 Mad 2 
... 41 
Ramasvvamı Chettrar g Lodd Govindass Krıshnadoss, (1925) 49 ML7 414 347 
Ramasvamı Chettiar g  Srinivasa İyer, (1935) 70 ML) 21 at 216 313 
Ramayya v Achamma, (1944) 2 ML? 164—1LR (1945) Mad 160 (FB) 455,456 
Ramayya ə Kotamma, (1921) 42 ML / 319—İLR 45 Mad 370 ə 88 
Ram Bila Sankpal z Vana Dala Patıl, (1941) BomLR. 920 109 
Ramchandra Rao”s Case, (1922) 43 ML/ /8—LR 49 1A 1290—1LR 45 Mad. 

öZ0Ü (P.C) 201, 202, 203, 204, 206, 207 
Ramkıshore Kedarnath vz Yamarayan Ramrachhpal, (1913) 25 M.L T. 512”“LR 
, dÜ TA 213—1LR 40 Cal 6966 (PC) 353 
İn the matter of Ramkumarı, (1891) İLR 18 Cal 264 403 
Ram Raftan vg Paramanand, (1946) 1 MLT 295 (P.C) 455 
Ram Sarup z Sahu Bhagvratı Prasad, (1936) ILR 58 All 912 . 275 
Rangayya Pilar o Narasımha Aıyangar, (1918) M.VVN 672 : 92 
Ratanyı Virpal and Co z  Dhiraylal Manilal, ILR (1942) Bom 452 187 
FP the matter of ihe ğetihon of Ratansı Kalıanşı, ( 1877) ILR 2 Bom 148 at 206 60 
Ratnavelu ,Pıllaı vz Varadaraza Pılla, (1942) 1 ML) 569 190, 191 
Ravanappa Reddi, 7 ze, (1931) 62 ML7 735K1L R 55 Mad 343 466, 467, 468 
Rex vz Baskerville, (1916) 2 KB 6590 44 
Rex g Everest, 2 Cr Ap R 130 44 
Rex z George VVıllıam MeNair, 25 TLR 228 49 


Rex v Hammersmith Superintendent Registrar of Marriages, Mir Anvvaruddin, 


- Ex şarte, (1917) 1 K B 694 at 659 403 
Rex vz Tohn Melver, (1936) 70 MLT 635 (FB) 373 
Rex z Naylor, (1933) 1 KB 685 49 
Rippiner vz: VVright, (1819) 2 B and Ald 478106 ER 440 66 


dboshan Lal vz Charan Das, A IR 1937 Lah 115 84 
Ross vg Ross, (1845) 2 Coll 269—63 ER. 730 ə 236 


15 


8 

. PAGES 
Sabyu Sahıb v Malabar District Board, (1929) 57 MLV7 673C1LR 53 Mad 54 232 
Sayanısundarı Dası vz, VTogendra Chandra Sen, (1930) ILR. 58 Cal, 745 29 353 
Sankaran Nambı v Nangeelı Amma, (1935) 70 MLT 592 kə 321 
Saroyınıdevi z, Subramanıam, ILR (1945) Mad öl1—(1944) 1 ML) 361 .. 123 
Sarta) Kuarr”s Case, (1888) LR 15 1A 51—1LR 10 Al 272 (PC) 168, 173 
Satyanandhan ə Nanayya, (1937) 47 LVV 51 : 456 
Satyanarayana v Rayalamma, (1943) 1 M.L 7. 386 . 294 
Sayamalal Dutt o. Saudamını Dası, (1870) 5 BengL. R 362 109 
Secretary of State v Baı Ra) Bar (1915) 29 M.L.) 242—LR 42 TA 229—İLR, 

39 Bom. 625 (P.C) 28 
Secretary of State x. Dinshavv Navroyı, AR. 1925 Sind 275 190. 
Secretary of State v The Pun,yab Industrial Bank, Ltd (in liqutdatıon), (1931) 

ILR 12 Lah 678 419 
Secretary of State for Inda və IM Lal, (1945) 2 M.L TI. 270—(1945) ə-. 

" 129—(1945) FCR 103 (FC) 269 
Secretary of State for İndia v, Sardar Rustan Khan, (1941) AC 356 28 


Secretary of State for India ın Council vg Debendra Lal -. (1993) 66MLHL. 
134—LR 6l 1IA 78—1LR 6l Cal 202 at 273 (PC) 88 
The 110” of State ın Council of İndia v Kamachee Boye Sahaba, (1859) 7 


28 
Shakuntala v The Peoples Bank of Northern India, Ltd (in liqudatıon) ... 

ILR 22 Lah 760 (FB) 420 
Shakuntalabaı v (Court of VVards, ILR 1943 Nag 629 197 
Shamrao 2 Raghunandan, İLR 1939 Bom 828 197 
Shamsud Din z Allah Dad Khan, AI R 1925 ə 65 : 428 
Shanker v Narasıngrau, (1897) ILR 22 Bom 415 
“.... Pıllaı v Minor Govindasvvamı, (1907) yi M.L VI. 4522—İL R 30 Mad ön 

140, 
Sheonandan v Kashı, (1916) IİLR 39 Al 223 276 
Sheo Svarup z Kıng-Emperor, (1934) 67 MLT 664FLR 61 IA 9398—1 . 

56 All 645 (PC) 9 , 44,447 
Shiam Lal z Girra) Kishore, (1926) İILR 49 Aİ) 292 220 
Shıbprasad Singh z Prayagkumarı Debee, (1931) 63 ML 71 196—LR 591.A 

331K—1L R 59 Cal 1399 (PC) 175 
Re Shırley"s Trusts, (1863) 32 Beav 392—55 ER 154 , 236 
Shyam Sundar Lal vo Din Shah, IL R 1937 Al 312 : 93 
Sınclaır v Brougham, LR (1914) 7 “əsi : 41 
Gıtamma o, Subraya, (1911) 21 ML7 8 : 181 
Sıtarama Reddy v Bilehal Somappa, (1943) 1 ML)? 404 " 195 
Srvaganga Case, (1863) 9 MIA 599 at 610 173 
55 Thevan vz Periasvamı, 1878), LR 5 A 6ölmILR 1 Mad 312 ə 
ə. o Narasımhamurthı, (1940) 1 ML) 124KİLR. (1940) Mad 501 . 

” 
İn re, Smith Lavrrence v XKitson, (1916) 2 Ch 206 : 316 
Sollıng v Broughton, (1893) A C 556 88 
Somasundara Bhattar v Muthu Thevar, AIR 1925 Mad 188 464 
Somasundaram Chettiar v Vadivelu Pıllar, (1887) ILR 2 Cal 418 411 
Sonatun Bysack vg Sreemutty /ugx gutsooridaree Dossee, (1859), 8 MIA 66 183 

Soniram Teetmull v R D Tata and Co, Ltd, (1927) 533 ML/7 25—LR 54 
IA 265K1LR 5 Rang 451 (PC) 14, 15, 16 


South 25 Raıvyeay Company v Nanyah Narayanasvvamı Pılla, ATR 1934 
Mad 652 

Sovfracht (VİO) z Van Udens Sehoepvaert En Agentuur Maatschappı, (N V 

,  CGebr), (1943) AC 203 223,225 

Spooner 9 adov,, (1850) 4 MIA 353 e 

Sree Sree İshvvaree Bhubaneshvvaree Thakuranı v Braya Nath De, (1937) £ 
M.L  527—LR 64 1A 203—1LR (1937) 2 Cal 4417 (PC 

Sri Gangaşı Cotton Mills Co, Ltd əv East İndia Railvay Company, (1922) İLR 
44 All 763 


71 

Sri Kothandaramasvvamı Temple v “Veezhmatha Ayyar, (19458) 1 ML/ 65— 
ILR (1945) Mad 553 203 
Sri Mahant Prayag Dasyı v Sarangapanı 000: (1922) 17 LVV 361 227 
Srınivash Das ə Monmohini Dası, (1906) 3 CLİ 224 at 233 101 


Sri Rayah Nayanı Venkataranga Rao Bahadur v Sri Raşa Tadakamalla , 
777 Rao Bahadur, (1940), 2 M L T. 655-1LR (1941) Mad əə 
157 ş p 


16 


o PaAces.. 


5 Reddi z Srırama Reddi, (1941) 2 MLT7 855—1LR (1942) Mad 346 
Xİ, 27: . ) R t 5 


4/8 .. 


Lp ə . iş k kı 5 “ t — “Si 
Sri Thiagarayasvvamı Deyasthanam "Rayan: Kattalaı v Müuthtsvvamı Odayar, AA O - 


L .311 Of 1943 “. “ “ r . ı 30: 
Sfokes Stokes z? TDucroz, (1890) 62 LT 1176. -, / “ “ə 318: 
Subbanna v Balasubba: Reddi, .(1945), 1 n L 140—1LR (1945) Mad 610 ıı 
R 1 


( (FB) : , : , 

Subbanna Bhatta v Kunhanna Bhatta, (1907), 17 ML.) 224—İL R 30 Mad “s 
Q: 2098 : 0 140, 141, 142 
Subbarao, z,. Saravarayudu, (1922) 44(M UT 534—1L R 47 Mad 7 . - 393. 


Subbarao z? Subbarao, (1936) 71 MLİT 419 . : 008 - 321 
Subbaraya Rovrthu v Kuppüsamı Aiyangar, (1908) :1LR 34 Mad 442 9 
Subbarayudtu v  Kotayya, (1892) 2 ML7 166-L R 15 Mad, 389 219 
Subbaraytılu z Aruna Nadar, (1936) 70 ML7 576 -— 226, 229: 
Subbayya z “Kristayya, (1926), 52 MLT, 390 294. 
Subbayya Mudalıar vz Tulası Mudaliar, (1913) 1 L.VV. 65 318 


“.... Aryar y. Rathnavelu Chetti, (1917) 33 ML 224—1LR 41 Mad 44 
Subramanla, Iyer v Sivakamı Achi, (1944) 1 M.L7 38 36 
Sultan Abdul "Sadır v Mohammed Esuf Rovrther, ATIR 1926 Mad 909 464 
Sundaram z Mausa Mavuthar, (1921) 40 MLT 497—İLR 44 Mad 554 (FB). 22 
Sundaram my” v Ramachandra Ayyar, (1917) 32 MLTL 333—1LR 40 Mad “ 


389 (FB 29: 
ən 27 Arunachalam Chetti, (1913) 29 ML7 793—1L R 39 Mad 136 zə 
ə : —- 
Sundararama Reddıi vz Raghava Reddi, (1921) 42 MLT 315 7 
Sura) Naraı Anand z N.-VV EFrontter Province, (1942) 1ML / ?/İLR i 
(1942) Lah 6924 FL7 22 (FC) ., 254, 269 
Svveeting vz Prideaux, (1876) 2 Ch D 413 235 
Syed Nathadu Sahıb v Nallu Mudaly, (1903), ILR 27 Mad 98 7 
”T m 

Talebalı v Abdul" Azız, (1929) ILR 57 Cal 1013 (FB) 351 
Tarak Das Dhar z Santosh Kumar Mallık, ILR (1937) 2 Cal 386 3 276. 
Taylor”s Trusts, (1867) 2 Ch Ap 356 3 184 
Thayı Beebı v Tırumalarappa Pıllaı, (1907) 17 MLT7 308—1L R. 30 Mad 386 309 
İn re, Thambı Aıyangar, (1945) 2 MLT7 537 436 
Thangathannı əv Rama Mudalı, (1882) ILR 5 Mad 358 109 
Thangavelu Chett: v Mukunda Naidu, (1914) MVVN 108 189: 
Thenappa Chettrar vz İndian Overseas Bank, Ltd, (1943) 2 ML/ 201 225 
Thimmanna Bhatta" v Rama Bhatta,,. A I R 1938 Mad 300 408, 409 
Thiruvengadamudayanaiya vg Narasimhasvramıaiya, (1941) 1 ML7 488 183. 

Thiruvenkatacharyulu 2 Secretary of State for India, (1933) 66 MLT. 715 
TER 57 Mad 501 112 
5. Pılla: v Muthuraman Chetftar, " (1909) 19 MLT7 747—İLR 33 Mad His 
Tıkaram vg Donlatram, (1924) ILR 46 All 465 14 
Tırumal Rao v Tungamma Shettithi, (1914) 1 LVV 134 117 
Toplis vg Grane, (1839) 5 Bing N C 636—132 ER 1245 388 
Traders and Miners, Ltd vz Direndranath Baner, (1943) ILR 23"Pat 115 .. 93. 

( : U 

Udayanan Pıllaı v Senthivelu Pillar, (1896) 6 ML7 210İLR 19 Mad 411 91 
Udaychand Pamnalal v Bhagırathlal Ghasıprasad, (1935) ILR 62 Cal 833 245 

Unıted Previnces vz  Atıqa Begam, (1941) 1 ML? (Supp )) 651940 FCR 110 
X€ƏİEELT 97 “ 430 
Upendranath Basu v Het Lal, (1933), IL.R 55 AT 542 314 

V 

Vaithilınga Müdaliar s Somasundaram  Chettyar, ( 1918) 36 MLT7 119—1L.R, 42 
Mad 228 . ,— 246, 247 
Vaithilıngam x Müurugaiyan, (1912) 23 M L./ 189—İLR 37 Mad 529 353 
Vaithilingam vz Natesa, (1912) ILR 37 Mağ. 520 463, 464 

-Vayesıngy vg Secretary of State for İndia, (1924) 47 M.L./ 574LR 511A 357 “ 

“xILR 48 Bom 613 (PC) 2 28 


- 


17 


PAGES. 
Veerankutty v Koyakutty, (1939) 2 ML7. 86—1LR 1939 Mad 828 350 
Veerrayu ə Rayanım Dora Garu, (1940) 2 ML). 758 273 
Veeranna v Ramanna, (1936) 70 MLT 576 227 
Venkanna Chetttar £z Sons z” Shaı: Muhammad Rovvther, (1943) 2 ML/ 504 . 379 
Venkatachalam Chettı v Parvatham, (1875) 8 MHCR, 194 442 
Venkatachalam Pıllaı v Rayaballı M Sayun, (1934) 68 ML/ 5014 (FB) 15 
Venkatadrı Apparao z Parthasarathı Appa .Rao, (1921) 40ML/1 540—L R 481A 

150—1L R 44 Mad 570 (PC) . 273,274 
Venkatanarasımha Rao vg Subbarao, (1922) ILR 46 Mad 300 : 356 
Venkatanarası s Kotayya, (1926) 51 ML7 119 217 
Venkatanarayana Rao z Sovvarayu : R - 308 
Venkatalrıshna Pattar, İn ze, (1926) 52 ML/ 121 . 62,63 
Venkatappa vz Venkatappa, (1943) 2 ML7 112KİLR 1944 Mad 266 456 
Venkataranga Redd v Chinna Sithamma, (1941) 1.M L/7 270 344, 345 
Venkata Reddı v Nafaraşa Setti, (1924) 46 MLT 371 14 
Venkata Reddı v Ranı of VVadhvvan, (1919) 38 ML7 393—LR 471A 6—ILR. 

43 Mad 541 (PC) 408 
Venkata Sıddayya v Sanyappa, (1943) 1 ML) 321 131 
Venkayya v Raghavamma, (1940) 2 ML T, 263 278 
Venkatesvrara Aryar v Somasundara Chettıar, (1917) 7 LVV 280— (1918), M VV 

N 244 114, 115, 116, 117, 119 
Venkat Rao v Secretary of State for Indra ın Council, (1937) 1 ML7 529—LR 

64 1A 55—IL R (1937) Mad 532 (PC) 269 
Venugopala Mudalı v Venkatasıbbıah Chetty, (1915) ILR 39 Mad 1196 . 300 
Venugopala Reddiar vg Krishnasvvamı Reddifr, (1943) FCR 39—6 FL7 4/ 

(1943) 2 ML) 57 . 156 
Vısvvanathan v Narayandas, ATIR 1928 Mad 837 3 116 
Vısvranathan Chetti ə: Ramanathan Chetti, (1901) ILR 24 Mad 646 199 
Vthaldas Govindram z Vadilal Chhaganlal, AT R. 1936 Bom 191 : 262 
Vıyyamma v Suryaprakasa Rao, (1942) 1MLy7 331—1L R (1942) Mad 608 108, 109 

ı Vv 
VVarıng v VVard, (1802) 7 Ves, 332 (336)32 ER, 136 387 
VVebb and Co, 1” re (1922) 2 Ch 369 : 419 
İn the matter of VVest Laıkdıh Coal Co, Ltd, (1925) ILR 53 Cal 328 419 
VVıllıam Cory and Sons, Ltd zz Lambton and Heiton Collieries, Ltd, 115 LT 738. 389 
VVıllis v Earl Hovve, (1893) 2 Ch 545 88 

Y 

Yarlagadda Mallıkaryuna Prasad Nayudu vz Somayya, (1918) 36 ML/ 257—LR. 

46 1A 44—İL R, 42 Mad 40 (PC) i 20 

Z 


Zamindar of Chellampallı v Somayya, (1914) 27 ML7 718FİLR 39 Mad 341 29.30 


—-— 


1946—1—D 


THE 
Madras Lavv Tournal Reports. 














———,—,...“—x.—“..XK.””— 





IN THE HIGH COURT OF TUDİCATURE AT MADRAS 
PRESENT .—MR .(İUSTICE CHANDRASEKHARA AIYAR AND MR. TUsTICE  RAyA- 


MANNAR ? 

The Officral Recerver of Vizagapatam (Mandavilli Mohana Rao) Apbellant”" 
2 

Billapati Peda Suryanarayana and others, . — Feesbondenis. 


Protinctal İnsolveney Act (V of 1920), seciton go—lİnfterim zecemer abğonled under—Poters—İnsoloeney 
Court if can accoıd saneton to such şecetper 10 institute stüt against third barhes to 1ecove) £ossesston of broberty 
of insolrents an thep hands 


Accordıng to the provisions of section 20 of the Provincial İnsolveney Act an usnterim receiver 
has such of the povvers confeirable on a recetver appointed under the Civil Piocedure Code, as the 
Court may direct “There is nothing in the Provincial Insolvency Act vyhich prevenis the Insolveney 
Court from accordıng sanctıpn to an 3?feriə recelver to institute suits even against third partıes for 
the vındıcatıon of the rıghts of the debtors ın respect of vvhom an ınsolvency petition is pending. 
Hence, a sutt by an znferim recetver to iecover possession of the property of the insolvents vvhich 
has passed ınto the hands of thırd partıes is maintainable 

Appeal agamst the decrees of the Court of the Subordinate Tudge, Vıizagapatam, 
dated ırth September, 19438, m O. S No. 65 of IgAT, etc 


BV. Ramanarasu Tor V. Govindarapacharı and V. V Raghazan for Appellant. 


B. Tagannadhadas, G. V. Dıikshutalu, Rasthur: Seshagırı Rao, D. V Reddi Pantulü and 
AV, K Vinayakam for Respondents. 


The pudgment of the Court vvas delivered by i 


Rayamannar, T.— These four appeals are from four decrees and a common yudg- 
ment of the Subordınate Tudge of Vizagapatam dismissing four suits, O S. Nos. 
65 of 1941, 8 Of 1942, 46 of 1943 and 47 of 1948 mstituted by the Offictal Recetver, 
Vızagapatam, as the znfe:m recerver appomted mn 1 P. No 5 of 1937 in the Court 
of the Subordmate yudge of Chiıcacole, for declaratıons that certaın sales of 
bags of paddy to the contestmg defendantın each case are invalıd and not bıindıng 
on the plaımtıff and for the recovery ofthe bags of paddy alleged to have been sold, 
or, m the alternatıve, for payment of the prıce of such bags Several pleas 
vvere raised mn defence by the contestıng defendants, but the suıts did not 
proceed to trial on the merits. "The Subordınate Tudge took up for hearıng 
a prelımınary ıssue to the effect “ vxhether the plaintıff as onferm Tecalver can 
sue thırd partıes vyho dispute hıs right” and held against the plamtiff on the issue, 
and as a result dısmıssed all the,suits vvithout gömg into the merits. The plaintiff 
ış the appellant ın each of the appeals. i 

Tvvo brothers, Kotha Muthyan Garı Sanyası Chetti and Kotha Sanyasiraiu 
vvere sought to be adfudıcated insolvents by their creditors m P No. 5 Of 1937 
already mentıioned. Before final orders could be passed on the petition, the Sub- 
ordınate fudge passed an order under section go of the Provincial İnsolvency Act 
——  —  — 


” Appeals Nos 55, 56, 254 and 255 Of 1944. əgth October, 1945. 
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appomting ihe then Official Receıver, one Mr. Tagannadha Rao, as znferim receiver 
for the property of the debtors Mir. lagannadha Rao vvas subsequently removed 
İrom office and the present plaıntıff vvas appoınted as Official Recetver and he also 
functioned as the 2n/erzə receiver in I.P. No. 5 of 937. On roth November, 
1941, th: Subordinate Pudge, Chicacole, accorded sanction to the ənferimn receiver 
to file suits agaınst such people as he may be advısed to recover certam paddy bags 
or their value, to engage a vakıl on his behaİf and to incur the necessary expenditure. 
7:7 vvith thıs order the present suuts vvere filed on various dates in I9AI 
and 1942. 

The ground on yvhich the Subordinate hudge has dismissed all the suits vvas 
that an orferim recelver appoimted under section 20 of the Provincial İnsolveney 
Act cannot maintam a suit to recover possession of property of the insolvents vvhich 
has passed ınto the hands of third parties, He has referred to section 56 of the Act, 
vvhich obviously has no applıcatıon to a case vvhere sults are instituted in the interests 
Of the body of creditors by a recerver. Section 56 provides for a summary remedy 
in insolvency for the recovery of the assets of the insolvent. Sectıon zo of the Act 
clearly says that an znfer:m recetver shall have such of the povvers conferrable on a 
receiver appointed under the Civil Procedure Code, 1go8, as the Gourt may direct. 
Tt cannot be denred that a receıver appointed pending a suit can imnstitute a suit in 
respect of the property vvhıch is the subiect-matter of İrtigation or: in respect of the 
rights of any of the parties thereto under orders of Court. "This is exactly vhat 
ha happened here. The Subordınaçe Tudge has permitted the ənterun receiver 
to take proceedings to recover eıther the goods or theır value to vvhich according 
to the allegation in the plaint the ınsolvents and theır creditors vvould be entitled 
It is not at this stage that the Court shotfld embark on a consideratıon of the merits 
of the several defences raised by the defendants. İt vvould suffice for the present 
to say that there ıs nothing in the Act vrhich prevents the İnsolvency Court from 
according sanction to an zn/erım recelver to institute suits even against third partıes 
for the vındıcatıon of the rights of the debtors in respect of vvhom an insolvency 
petition is pendıng 

The decısıon of the Subordinate Tudge is obviously erroneous and ss set aside. 
The suits vvill be restored to the file of the Subordinate Pudge and disposed of 
accordıng to lavv. ,The contestıng respondents vvill pay the costs of these appeals, 
Advopcate”s fee bemg allovved onİy in Appeal Nos. 55 and 265 of 1944. Costs in 
the lovver Court vvill abide (he result, (Court-fee paid for the appeals vill be 
refunded to the appellant. 

v.s. -——- Abbeals alloued, 

, IN THE HİGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT .—MR. usrıGE YAHYA ALI. 


VV. V. Arunachalam Chettiar : ,  Petihoner” 
0, 


K. G. Krishnasvami İyer and others . .  ftesbondentş, 

Provınctal İnsolveney Act (V of 1920), sectton 6 (g).—4et of insolveney —Notice to creditor of intention 
to susbend bayment—of debts Presentation ə debtor of abblıcatıon to Debt Conziltation Böard —İf amounts to 
such notice-—Statements during: such: brocesdings— VVhen: amounts to such: notice— Madras Debt Concilatıon 
Act (XI of ı936), sechtons 4, 8 and oş 

The presentatıon sırığlıcıler of an applıcatıon foi settlement of claims uündei the Madias Debt 
Concıliatıqn Act does not amount to an intimation by the debtor that he had suspended or vvas about 
to suspen4 payment of all hıs debts An applıcatıon for settlement does not necessarıly involve that a 
settlement vvill be arrıved at under evhich no creditor vvould recerve the entire debt due to him 
The mere declaratıon ın the petition that the debtor vvas unzble to pay his debts is not sufficeent 
to amount to a notıce of suspension of payment ofdebts “The real test is, vyhat effect vvould the 
notıce produce on the mind of the creditor receiving it as to the mtention ofa  debtor vvith regard to 
hıs creditors 

The provısıon ın section 25 of the Madras Debt Concilratıon Act for stay of all proceedings 
before Civil Courts in respect of debts for the settlement of vvhich aoplicatıon had been made cannot 
amount to an automatıc suspension of payment of debits by the debtor. 
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I) ARUNACHALAM CHETTLIAR 9, KRISHNASVVAMI IYER. 5 


Section 8 of the Madras Debt Conciliatıon Act does not cöntemplate the sending ofa coby of 
the applıcatıon along vvith the notice ofit to the creditors and it cahnot be said that if the office of 
the Debt Concılıatıon Board sent a copy ofthe applıcatıon along vvith the notice, that act should be 
attrıbuted to the debtor. 

Petition under section 75 (1) of Act V of Tg2o, to revise the order of the District 
Court, Madura, dated rst November, 1948, in G. M. A. No. 16 of ıg4g (I. P. No. 
rə of i941, Sub-Court, Madura). i 

P. S. Ramasısami Atyangar for Petitioner. 

T. S. Vaidyanatha Azyar for Respondent. 

B. Venkataramiah, Court-Guardıan. z 

The Court delivered the folloving 


TUDGMENT.— İ his petition arises out of the proceedings relating to the insolvency 
of K. G. Krıshnasvvami İyer. "Evro of his creditors filed 1. P No. r? of I941 on 
osth November, Tr94r, to adyudge him an insolvent, Subsequently, another creditor 
vvas impleaded as a supplemental petitioner because the tvvo creditors vvho had 
filed the petition assıgned their debts to a thırd person vvho made an attempt to 
om the msolveney proceedings as a petitioning ereditor büt did nö pursue that 
course “The supplemental petutioner died subsequently and respondents 7 to 9 
are his legal representatıves, One of the creditors Arunachalam Chettiar vvas 
impleaded as a respondent and both he and the ımnsolvent opposed the applıcatıon. 
"The Subordınate yudge of Madura found that there vvas no act of insolvency viüthin 
three months before the date of the applıfation and consequently dısmissed the 
same. On appeal, the Dıstrict Tudge held that Krishnasvvami İyer did commit 
an act of msolveney and aseversing the order of the Subordınate fudge adfudged 
hım ınsolvent and made further consequential dırections. "This appeal by the 
ereditor Arunachalam Chettiar above referred to is against the order ofthe learned 
Dıstrıct Pudge adiudging E. G. Krishnasvvami İyer an insolvent. 


In the petıtion three acts of insolvency vvere alleged but only one of them 
vyas pressed. That consısted in an mtimation vvhich vvas said to have been conveyed 
to the petıtionmg creditors in September 1941, that the insolvent had made an 
applıcatıon to the Debt Concıliation Board vvhereby he must be deemed to have 
intimated, to the eredıitors that he vvas suspending payment of all his debts. The 
debtor first opposed the application but subsequently filed a memorandum con- 
sentmg to be adiudged an insolvent. Arunachalam Chettiar hovvever contınued 
to oppose the applıcation. 

Ön oıst Tuly, ıg4r, Krishnasvvami İyer filed an application before the Debt 
Concılatıon Board for the settlement of his debts. "That applicatıon vvas filed under 
section 4 of the Madras Debt Concıliatıon Act, As prescribed in section 6 of the 
said Act, a date vvas fixed for the hearing of the application and notice thereof 
vras sent both to the debtor and to the creditors, (One such notice has been marked 
as Ex. P-ş It vvould appear that along vvith the notice a copy of the application 
presented before the Board vvas also sent, One such copy is Ex. P-q. İn Ex. P-4 
after setting out the debts, the debtor declared that he vvas unable to pay the debts 
stated in the petıtıon. The application before the Debt Conciliation Board vvas 
disşmissed on I7th November, I94I and none of ihe advocates appearing ın this 
case is ın a position to state the reason vvhy that applıcation vvas reyected. 1. P, No 
ız of 1941 itself vvas, as stated already, filed on 2 sth November, I941, ten days 
after the dismissal of the debtor”s ağplıcation to the Debt Concilration Board. 

Before examinmg the question vvhether the presentatıon of an apblication 
to a Debt Concılıatıon Board under section 4 of the Act by itself amounis to a 
notıce given by the debtor to his creditors that he has suspended or that he is about 
to suspend payment of his debrs vvıthm the meaning of clause ( g) of section 6 of the 
Provıncial Insolveney Act and the further question vvhether the statement made 
in the petition to the Board by the debtor that he vvas unable to pay the debts 
amounted to such a notice and vehether the notice of that applıcation sent by the 
Board to the creditors under sectıon 8 of? the Act again amounted to such a nottce, 
?t vill be convenient to deal vvith another small matter vrhich has been adverted 
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to in the iudgment of thç learned District Tudge. The learned District Tudge 
refers to a.“ despatch of notices by the debtor himself to his creditors of the presen- 
tation of such an applicatıon,” meaning probabiy that there vvas besides the notice 
that vvas actually issued by the Board under section 8, some further intimation 
that vvas given by the debtor himself to the creditors of the fact of such an appli- 
cation havıng been presented to the Board. Possibly the learned Tudge had in 
mind paragraph ış of the peüitton m 1 P. No. io of igaı. In that paragraph 
it vvas alleged that the first petitioner”s managing partner and the second petıtıoner”s 
kariasthan met the debtor about tvvo months prıcr to the filmg of the applıcatıon 
and that the debtor then apprısed them of his inability to pay hıs debts and also 
that he had suspended payment of all hıs debts. If this case of a further oral 
intimation of the fact of such a petitıon havıng been presented to the Board vvas 
earnestly pressed, 1 have no doubt that the learned Subordınate Tudge vvrould have 
considered the same and given a findmg thereon. 1 find no reference vehatever 
in (he yudgment of the first Court to any such case of an oral mtimation besides 
the statutory notice sent by the Board under sectıon 8 of the Act. 1 must therefore 
hold that the, allegation contamed ın paragraph 13 ofthe petition vvas abandoned 
at the trme of the hearıng of the applıcation m the first Court “The learned District 
Tüdge vvas referring to the despatch of notices by the debtor himself and not to any 
oral intimation of any kind made at a conference betvveen the debtor and some 
of the creditors. "That allegtaion vull herefore have to be ignored. 


1 have set out already the questiğns that fall to be considered in this matter. 
The p”oposition that the presentatıon sımğlzezter of an applıcatıon for settlement 
of claims under the Debt Conciliation Act amounts to an intimatıon by the debtor 
that he had suspended or vvas about to suspend payment of all his debts seems to be 
vvholly untenable. An application for settlement does not necessarıly imvolve 
that a settlement vvill be arrived at under vvhich no credətor vvould receive the 
entire debt due to hım. “That appears to be the assumptıon upon v hich the learned 
District Pudge has acted but in my opinıon that assumption 1s vvholly unvrarranted 
by the Debt Concilation Act. "There ıs no doubt a declaratıon in the pe ition 
that the debtor vvas unable to pay hıs debts, But that ger se is not sufficeent to 
amount to a notıce of suspension of payment of debts. The real test in such a 
matter is, as rightly set out by the learned Dıstrıict Tudge, follovung the decision 
in Ganga Veerabrahmam v. Ganga Tagannadhacharyulu", vhat effect vvould ihe notice 
produce on the mınd of the creditor receıvmg it as to the intention of a debtor 
vvith regard to hıs creditors? VVould it convey to the creditor hat the debtor 
vvas about to stop payment or had stopped payment. For that purpose ıt ıs 
necessayy to examıne the petition itself vvith a vievv to see vvhether a person perusing 
the same vvould reasonably form the ımpression that the debtor intended thereby 
to suspend payment of debis. 1 have examıned the petıtion and 1 find that as a 
matter of fact the habılıties vvere shovmn to amount to a sum of Rs. 88, 7rə vvhile 
assets vvere represented to be vvorth Rs go,s6o. Tn these cırcumstances, (he creditors 
could not possibiy have thought that the debtor”s financial condıtıon vas so shattered 
that he intended, or vvould be constraıned, to suspend or stop payment of his debts 
Tt may be that on account of certain difficulties or obstacles he vras not in a position 
at the moment to meet the calls or to pay up the most pressing debtors but that 
does not amount to a suspension of payment of debts. 

İt is next urged that under section 25 of the Debt Conciliatıon Act all sutts 
or proceedings pending before Civil Courts m respect of debts for the settlement of 
vvhich applıcation had been made could not be proceeded vvith until the applı- 
cation had been dısmıssed by the Board and that provısıon amounted to an automatic 
suspension of paymcnt of debts by the debtor. 1 am unable to see 
amy force mn this argument “The result of the statutory provisıon may 
be ior the tıme bemg to stay certain pendıng suttss or other pro- 
ceedings but mere stay cf suıs and proceedings pendmg m Civil Courts 
does not prevent or preclude the creditors"İrom othervvise collectmg the debts and 
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does not by itself amount to actual suspension of payment of debts by the debtor. 
VVhat section 6 (g) of the Provincial İnsolveney Act requrres is that the suspension 
should be the act of the debtor himself and not an mcident arismg from a savıng 
clause in another statute and the notıce mtımating to the creditors the fact of such 
suspension should also be the act of the debtor hrmself or his agent, İt cannot be 
and ıt has not been urged that the Debt Concilration Board vvas the agent of the 
debtor. Tn the present case, no such notice vas issued by the debtor himself, Nor 
dıd he personally intimate to all his creditors that he had suspended or vvas about 
to suspend payment of his debts It is significant that 1 P No ro of r941 vvas 
filed after the petition before the Debt Conciliatıon Böard had been dısmissed 
The learned District Pudge is therefore not Pustified in holding that: the effect that 
the debtor intended to produce on the mınd of every creditor and the effect that 
vyas actually produced on the mınd of every creditor vvas that the debtor vras mtend- 
ing to suspend payment of hıs debts. Further, section 8 ofthe Debt Concılıatıon Act 
does net contemplate the sendıng of a copy of the applıcatıon along vith the notıce 
and ıt cannot be said that if the office of the Debt Concılıatıon Board sent a copy 


thereof along vvıth the notıce, that act should be attrıbuted to the dehtor 

Takmg all these factors ınto consıderatıcn 1 am of opinion that the vrevv taken 
by the learned Dıstuict Tuüdge vvas not supported by the respective provisions of the 
Madras Debt Concılatıcn Act and the Provmcial İnsolveney Act This revision 
petıtıon vvill therefore be allovved vvith  dösts agamst the contestmg respondents 
reversıng the erder. of the learned District Yüdge in GCM.A No. 16 of ı943 İn 


the result the order adğudgmg KG Krishnasvvami İyer an insolvent is vacated. 
KS Petihon, allomed 


IN THE HİGH GCOURT OF TUDİCATURE AT MADRAS 
PRESENT —MR. İVysrıce VVADSVVORTH AND MR VusrTicE PATANTALI SASTRİ. 





Maganti Venkatasvvami Naidu , Aöğəllant” 
0. 
Annapareddi Nagireddı a/zas Mutyalu Reddi Resbondent. 


Madras Agrıcultunsis Rehef Act (UV of 938)—Ciul Procedure Code (V ef 1908), seciton 144 Potoer 
to modifş decree ın the hght of Act İV of ıgg8 after abbeal had besn dısğosed qf—Restatuğton —Prıncıble underlyıng 


A mortgagee filed a suıt on a mortgage and the rst appellate Gourt decreed the suıt "The aymmount 
due vvas reduced by the Hıgh Court ın second appeal Pending the second appeal the decree- 
holder took out executıon and certain properties vere brought to sale and sold to the decree-holder 
and taken delivery of by him On the date of the hearıng of the second appeal an applıcatıon vvas 
filed by the person vvhose propertıes vvere brought to sale ın executıon for scalıng dovvn the decree 
ın accordance vvith the provisions of Act IV of 938 That applıcatıon vvhen it came on for hearıng 
vras remanded to the trial Court for dısposal and the trial Court scaled dov the debt (Onan applı- 
2 for restıtution being filed by the person vvhose properttes vvere sold in execution ofthe mortgage 

ecT€€, 

Held, (ı) "That the decrec ın second appeal havıng become final any findıng by the trial Court 
regardıng the relief v”hıch mıght have been obtaıned had the proper procedure been taken vll not 
affect the decree ı 


Srirama Reddiv: Srirama Reddit, (ig41) a ML.) 855 İLR. (ig42) Mad ş46(FB ), follovved 


(ə) “That as the true crıterion for restitution 1 to consıder vyhat vvould be the position had the 
appellate Court”s decree been passed by the Court of first ınstance and as the sales vvhıch had been 
held vvere sales vihich vvould have been held even ifthe Court of first instance had decreed the amount 
eventually found to be due ın appeal, therç vvas no legal or equıtable reason for settıng asıde the 
sales or ordering restitution mu 

Sundararama Redd: v Raghava Reddi, (gö) 42 ML sib, referred to 

Appeafs agaınst the orders of the Court of the Subordınate Tudge of "Tenalı 
dated şıst December, 1943, and made n A S Nos 47 and 54. of 1943, €spectively 
preferred against the order of the Court of the District Munsiff of Tenali dated 
oşrd Tanuary, 1943, and made ın E A No 466 of igqom O. S.No 243 of ıg28 

M. S. Ramachandra Rao for Appellant 


K Kotayya for Respondent. . 
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The, Tudgment of the Court vvas delivered by 


VPadşıorih, 7 —These three appeals are preferred by the decree-holder in a 
mortgage suit agamst the orders resul ing from proceedings after the decree. The 
SUİt vvas one of 1928. Tt vvas dismissed by the trial Court. The first appellate Court 
passed a decree in Tanuary r994, for payment of Rs. 3,081-7-o as on əond April, 
1034, the date fixed for redemption. A second appeal vvas filed to this Court. 
VVhile that second appeal vvas pending, the decree-holder tcok out executton. 
On rst February, rgg6, a portion of the hypotheca vvhich belonged to the 8th 
defendant vvho vvas not one of the mortgagors yvas sold for Rs. 1,785 to the decree- 
holder, vrho got delivery. On 4th Tanuary, 1987, there vras a further sale of items 
belonging to the mortgagors, defendants r to a, for a sum of Rs. 855 in favour ofthe 
decree-holder vvho also got delivery. The second appeal came up for hearıng on 
Ist November, raq8 By this time Madras Act IV of r938 had come into force, 
but the precise effect of ıts terms vvas subiect to a good deal of legal speculation and 
there vvas much uncertainty as to the procedure to be follovved in obtalming relief 
vvith reference to matters pending in appeal, On the day on vvhich the second 
appeal came” up for hearıng, the 8th defendant filed C M. P Neo. 4,638 of rg38 
claimiag relhef under the Act (It seems likely that the decree-holder asked 
for time to file a counter-affidavit “The hearing of the second appeal vvas con- 
cluded on the ond of November, and Pudgment vvas pronounced that day reducing 
the amount of interest so that the total €ecree vvas for Rs 2,935-10-0 as on the date 
fixed for redemption by the first appellate Court “To thıs decree vrould have to be 
added interest at ı2 per cent for approximately $" years “There is no reference 
in the yudement or the decree to the petition filed under Madras Act IV of ro38. 
Counter-affidavits vvere ın due courte filed in this petition, vvhıch came up for hearıng 
on 27th Tuly r9go, and in a breef order it vvas remanded to the District Munsuff 
of "Tenalı for disnosal in accordance vvth the provisions of Act IV of r938 In the 
District Munsiff”s Court there vvas an order scalıng döv the debt to Rs 637 vhich 
purported 1o be passed on consent Azainst that order there vvas a revlevv petition 
vvhich vvas dısmissed and against the dismissal there vvas a revision petition vrhıch 
vvas allovved vvith the result that the revtevv vvas allovved and the original petiution 
vvas restored to file Meanvrhile, the 8th defendant had been prosecuting an applı- 
cation for restitutıön as a result of the scalıg dovmn of the decree folloving the 
secofid appellate decision Originally both the sal”s vvere set aside and there vvas 
an appeal to the Distric" Court in vvhich ihe second sale in respect the properties 
of the mortgagors vvas held to be unassailable, vvhile the sale of the Sth defendant”s 
property vvas set aside A second appeal vvas filed in respect of this order vvhich 
vvas reversed and remanded to the trial Court so that the question of restitution 
could be heard along vvith the question of the scaling dovn of the decree. 


The result of all these proceedinss is that the lovver appellate Court has novr 
restored the original erder scaling dovmn the decree to Rs 6g?7, has dırected the 
setting asıde of the sale of the 8th defendant”s pronerties on payment of the amount of 
the decree as scaled dovn and has aleo directed the ascertainment of mesne profits 
on the lands for the period during vvhich they vvere in the possession of the decree- 
holder. Agaımst these orders, the present appeals are preferred. C M S.A. No. 
70 of 1944. 1s against the erder for restitution C M S.A No 8o of rg44 is against 
the ordes for mesne profits and C. M S Ar No. 8t of 1944. is agamst the order 
scaling”dovn the debt. 


Tt vvill be convenient to deal vvith the last appeal first, in order that vve may 
ascertaın vhat ıs the amount vvhich the decree-holder vvas entitled to recover as a 
result of these proceedings. The Courts belovv appear to have taken the vıevv that 
because this Court remanded the petition for dısnosal by the trial Court there vvas 
no longer any questıon of the povver of the trial Court to modify the decree in the 
light of the provisions of Act TV of ros8. ,VVe cannot agree vith this vievv. "Though 
there vvas, for som time, considerable doubt as to the povvers and procedure of an 
appellate Court dealing vvith questions under Madras Act TV of rg38 raised for the 


— 
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first tıme at or shortly after the passing of yudgment in appeal, those doubts have 
been set at rest by the decision of the Full Bench ın Srrgma Redd: v. Srirama Rediit, 
The Full Bench held that vvhen yudgment has been pronounced, the Court has no 
povver to make any order affectıng the yudgment vyhıich has been delivered, unless 
passed on an applıcatıon for revrevv, andın the case under consıderatıon of the Full 
Bench ıt vras held to be illegal to have added to the yudgment a provision for the 
determinatıon of the telef vrhich vvas düc under Madras Act İV of 1936 and ıts 
subsequent incorporatıon in the decree. The Full Bench vvent on to consıder the 
practıce of dealıng vvith an applicatıon for relef under the Act made before the 
delivery of Pudgment by dırecting an enqury and orderıng in the püdgment that 
the amount found due should be subiect to the findıng as a result of that enquıry 
Thıs practıce vvas held to be inexpedient, but vvas not declared to be ıllegal. Ttiıs, 
hovvever, quıte clear from the Şudgment of the Full Bench that vvhen once the 
appellate Court, after the passıng of Act IV of 1938, has delivered yüdgment ma 
case ın vvhich relief might have been granted, but has not been granted, ın the 
yudgment, it has no povver at a subsequent stage to add anythıng by vvay of a rider 
to its yudgment vvhich vvill confer a relief vvhich should have been sought and obtaımed 
before the fudgment vvas pronounced. : 

Havıng regard to thıs decısıon, it seems to us ımpossible to cöntend that merely 
because an applıcatıon for relhef vvas filed at the time of the hearıng of the appeal, 
the rıght of the party concerned to relief under the appellate yudgment must be 
deemed to be ın suspense and capable ofəbemg subyect to a further ad?udıcatıon 
after the appellate Court has disposed of tise appeal. Once it ıs granted that the 
Court vvhich heard the second appeal had no povver, after it had delivered yüdgment, 
to modify that şudgment by conferring upon one of the partıes a releef under the 
Act vrhich vras not obtarned at the proper time, it follovvs clearly that the order of 
this Court remandıng thıs petıtıon to the trial Ceurt for dısposal, vvould not give 
to the trıal Court any povver vvhich it did not already possess to modify this Court”s 
decree. The decree ın second appeal bemg final any findıng by the trial Cout 
regardıng the reltef vvhıch might have been obtamed had the proper procedure 
been taken, vvill not affect that decree 1t follovvs therefore that GQ. M. S. A No 
8: of rg44. müst be allovved vyith costs throughout and the applıcatıon for rehef 
under Act IV of ıg38 vrill be dismissed, vvith: the result that the decree of this 
Court in second appeal avvardıng a sum of Rs 2,335-10-0 vvith further interest 
vvill govern the rıghts of the partıes z 

"There remaıns the question of restitutilon. İn. vievv of our decision on the 
scalıng dovm question, the mödificatıon of the decree as a result of the second 
appeal is merely the reductıon of the amount decreed by the lovver Court from 
Rs. 3,081-y-o to Rs 2,335-10-o vvith further interest at 12 per cent. "The tvvo sales 
together realısed a sum of Rs. 2,640. The first sale vvas that mn respect of vvhıch 
restıtution 1 sought. İt realısed a sum of Rs 1,765 It is contended by Mr 
Kotayya, on the authorıty of the decision m Syed .Nathadı, Sahıb v. .Nallu Mudaby”, 
that 3vhenever a decree is varied in appeal, a sale held under the trial Court”s 
decree has necessarily to be set aside if the purchaser ıs the decree-holder. "The 
decısion on vihich reliance is placed is a decision passed under section 583 of the 
old Code of Civil Procedure, the terms of vvhich are entirely different from those 
of secton 144. of the present Code of Civil Procedure. In Sundararama Redd: v. 
Raghasa Redd:3, a, Bench of this Coöurt had to consıder a question similar to that 
vvhich is növv raised and it held that, vhatever be the merits of the decısıon ın Syed 
Nathadu Sahıb v. .Nallı Mudaly?, vruh respect to the lavv as it then stood, that,decısıon 
is not any authorıty for the mterpretatıon of the lavv as it novv exists. Under sec- 
tion 144 of the present Code the position is plain. It is only vvhere and in so far 
as a decree is varied or reversed tha restitutıon can be made, and the restutution 
to be made is that vhich vnll, so far as may be, place the parties ın the position 
vrhich they vvould have occupted but for such decree or such part thereof as has 


— ————— 
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been varıcd or reveısed, "The true criterion seems to be to consider vhat vvould 
be the posıtıon had the anpellate Court”s decree been passed by the Court of first 
nstance İf the sale vvhich has been held is one vvhich vvould have been held even 
ıf the Court of First İnstance had decreed the amount eventually found due in 
appeal, there ıs no legal or equitable reason for settimg asıde that sale or ordering 
resütution — On the facis of the present case, it is clear that at the time vrhen the 
sale of the 8th defendant”s property vvas held the amounl due to the decree-holder 
on the basıs of the eventual decree passed in second appeal vvould have been very 
much more than the amount for vvhich the property vvas scld Tit cannot therefore 
be said that the sale of the 8th defendant”s property vvas the result of the error ın 
the original Court”s decreec Even if vve take ile tuvo sales together, ıt vvould appear 
that the total amount for vhich both the properües vvere sold approxımates veiy 
closely to the amount vvhich had been ultrmately found due Tn such circumstances, 
there ıs no case for restıtution at all 


İn the result, vve allovv G M S A Nos ?g and 8o of 1944. vvith costs throughout 
—one advocate”s fee—and the sestıtutıon applıcatıon vilİ be dismissed. 


V.PS ——— Aöbeals allomed , 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS 
PRESENT .—MR YTosricE CHANDRASEKHARA ATYAR 


Komancherı tarvvad Karnavan Chathu Nayar Aöğellant V 
. ə 
Vengalıl K. Tanakı Amma . — Resbondent. 


Malabar Comğensatıon for Tenanis Embrovemenis Azi (1 of 1900) —Deciee for redembtion of kanom—Pure 
chase by another ın sale in execution of decree against the holder of redembison decree —Executton by such burchaser 
—Ohysctton to vahıdıly of sale of decree—Sustaxmabılıly — Madras Civil: Rules of Practıce, rule 178 —Scobe— 
Değosut of konom amount and value of imbrovements—Not a condition fnecedent to execulion—Fulure rent üll 
surrender of bossession—Raght to set-off against value Of imörovements—Permussibilily —Civil Procedure Code 
(V of 108), Örder zo, rule 12-—İf alrogated by Malabar Combensatıon for Tenants İmörovemenlş Act, 

A decree for redemptıon of a kanom vvas passed on 29th Tune, 1923 in favour of the melcharthdar 
and determined the amounts due to the several defendanis as value of ımprovements “The decree 
dırected that on the plaıtıiff payıng into Court the kanom amount and the value of rmprovements 
less certaın damages payable by the second defendant and future rent until surrender, the defendants 
should give up possession of the property to the plaintıff This decree vras attached and purchased 
ın the sale ın executton by a creditor of the decree-holder and the purchaser sought to execufte the 
decreec 

Held (ı) Though rule r?8 of the Civil Rules of Practice (Madras) says that no decree shall 
be ordered to be sold ın execution ofanother decree, vihen such a sale takes place, vvıthout any obyec- 
tion being raised by the yüdgment-debtor, the sale cannot be held to be votd or ınoperatıve 


Soöbaraya Rotothu v Kubbusasımı Apangar, (1gog) ILR 84 Mad 442 relied on 
(2) The deposit of the kanom amount and the value of the ımprovements is not a condıtıon 
precedent to the executıon of the redemption decree İt is sufficeent if the amount ıs paıd before the 
propertıes are surrendered 
) The tenant ıs entitled to set-off against the value of ımprovemenits due to him the future 
rents till the actual date ofsurrender of possession in a case comıng under the Malabar Compensatıon 
for Tenants İmprovements Act "The yurısdiction tö avvard future rent can be exercısed not only 
at the tıme of passıng the decree but also later ın the course of executıon İt cannot be said ın such 
a case that the provısions of Order go, rule 2 of the Cöde of Civil Procedure appiy to bar recovery 
Of future rent for any period over three years 
Appeal against the order of the Court of the Subordinate Tudge of South 
Malabar at Calicut dated roth Tuly, ı944, and made ın A, S. No. 87 of T948, 
preferred against the order of the Court of the District Munsiff, Calıcut, dated ıst 


February, 1943, and made m E P. No rəyə of i937 in O S. No. 401 Of 1921 
P. Govnda Menon for Appellant 
H. Kuttkiishna Menon for Respondent. 
The Court delivered the folloving 


TüDGMENT .—This is an appeal by the first respondent agamst the order of the 
Subordinate Tudge of South Malabar at Calicut in an execution petıtıon. “The 
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decree vvas for redemptuon of a kanom and vvas passed on əgth Tune, 1929, m favour 
of the me charthdar It determined also the amounts düe to the several defendants 
as value of ımprovements, and directed that on the plamuif payıng mto Court the 
kancm amount and the value of the ımprovements, less certam damages payable 
by the second defendant and future rent until surrender, the defendants should 
gıve up possession of the property to the plamtiff This decree vvas attached by a 
credıtor (£ the decree-holder vvho had obtaıed a decree agamst him in O S No 
847 of 1932 “The decree vvas sold m auction and vvas purchased by that decree- 
holder and the applıcatıon for execution is by her 


Execution vvas resisted by the-first respondent (second defendant) on several 
grounds (Chief among them are (a) that the sale of a decree in Court auction is 
ınvalıd and therefore (he petitioner derives nö rights under her purchase, (2) the 
deposıt of (he kanom amountand (he value of improvements is a condition precedent 
to executuon and as it vvas made more than tvvelve years after the date of the decree, 
executıon is barred, and (ce) the dırection that the amount payable by the plamtiff 
should be set off agaınst future rent until surrender means cnİy rent for three years 
and not for the full period from the date of the decree up to the date of execution 
as clarmed by the petıttoner “The learned Subordinate Tudge, as did the learned 
Dıstrıci. Munssff, overruled the obyections and allovved execution to proceed “The 
second defendant has preferred thıs second appeal raısıng (he same obiectıons. 


"There is a memorandum of obiectiöns by the respondent-petitioner m the 
Court belovv, that she should be given credit for Government revenue paıd by her 
vyhich the defendanis vvere bound to pay, and that as regards the value of ımprove- 
ments vvhıch the decree dırected should be paid to the sub-tenants and vvhich vvere 
actually paıd by the original decree-holder, the learned Subordmate Tudge vvas 
vrong in holding that such payments are not bindmg and that the value should 
agaın be deposited m €ourt as condition precedent to the delivery of possession 


Rule 178 of the Civil Rules of Practice no doubt says that no decree shall be 
ordered to be sold mn execution of another decree , but vvhen such a sale takes 
lace vvithout any obyection bemg) raised by the yudgment-debtor, “the sale cannot 
be held to be voıd or moperatıve On the other hand, there ıs the authorıty of 
Subbaraya Rosthu v Kubğusuam Aıyangar1 for holding that the sale is good 


"There ıs no substancec ın the contention that the depəsit of the kanom amount 
and the value of ımprovements vvas a condition precedent to the executıon of the 
decree “The payment ıs no doubt a condıton precedent to the recovery of posses- 
sıen but not to the filmg of an execution petition for such recovery The present 
executıon petution 1s vvithin time and the oblıgatıon ımposed by the decree as re- 
gards paymentıs thatıtshould be made before the propertues are surrendered 


The thırd pomt about future rent is a bit möre complicated Under Order 
oo, rule ı2, Ci il Procedure Code, vvhere a suit is for the recovery cf possession of 
ymmoveable property and for rent or mesne profits, the Court m dırecting possession 
can dırect an enqulry as to rent or mesne profits from the ınstıtutıon of the suit 
until the delivery of possession to the decree-holder or the relmquishment of posses- 
sıon by the yudgment-debtor or the expiratıon Of three years from the date of the 
decree, vyhıchever first occurs “zesinan v Kunhı Moudn Kutt,? and Gödavarti 
Raşa v Ultaradı Matam Sr: Ramachandrasıpamı Varu" are authorıtıies for the proposi- 
tion (hat vvhere a decree dıirects payment of future rent till surrender, it must be 
taken to mean, in conformity vvith the requı ment of the Civil Procedure Code, 
that ıtııs a dırection for payment of rent for three years or until surrender, vvhich- 
ever even” first occurs Tühese decısions vvould gövern us, büt for certain provisions 
of the Malabar Compensatıon for Tenants İmprovements Act (1 of rgo0), vvhich 
ıt is contended, alter the position in favour of the decree-holder and enable hım 
ın a case göverned by the Act to set off against the ımprovements future rents until 
the actual date of “urrender of possession,  Böth the lovver Courts took this vtevv, 


1 (igo8) ILR ş4 Mad 442 3 (943) 1MLİ os3 
ə, (ı899) 9 ML 334 
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Hovr far ıt ıs right has nov” to be examıned.. İt may be stated at once that the 
vlevv of the learned Subördınate Tudge that because the decree provıdes for the 
payment of future rent untıl surrender ıt must be taken that the decree means 
vhat it says and the period for vvhich rent is to be allovved is not open to question 
must he held to be vvrong ın vtevv of the decisions cited above The ansvver to 
the questıon raısed vvill Cepend upcn the effect to Le givn to the providons of 
the Malabar (Compensatıon for "TTenants İmprovements Act and hovr far they 
could be saıd to abrogate by necessary ımplıcatıon the requmements of Order 
oo, rule rg of the Civil Procedure Code 


The Act referred.to above provides in section 5 for the payment to the tenant 
of compensatıon for ımprovements on eyectment “The second part of the section 
is relevant and ımportant for our present purposes and it ıs ın these terms 

“and every tenant to v”rhom compensatıon ıs so due shall, notvithstandıng determinatıon of the 


tenancy or the payment or tender of the mortgage money (ıf any), be entitled to remaın in possession 
until eçectmentin execution of a decree or order of Court” 


Sub-clause (2) says “ 

““ A tenant"so continumg in possession shall düring such cöntinuance hold as a tenant subyect 
to the terms of hıs lease or of the mortgage, as the case may be”” 
Under section 6 the Court shall pass a decree declarıng the amount found due 
for compensatıon and orderimg that on payment by the plaıntıff into: Court of 
the amount so found due and also the mortgage money, the defendant shall put 
the plaıntıff ınto possessıon of the land vvith the ımprovements thereon Sub- 
clauses (2) and (3) of the section run in these terms 

““(2) İf ın such suut the Court finds any sum of money due by the defendant to the plaıntıff for 
rent or othervvıse ın respect of the tenancy, the Court shall set off such sum agaınst the sum found 


due under sub-section (1), and shall pass a decree declarıng as the amount payable to him on eyect- 
ment the amount (if any), remaınıng due to the defendant after such set-off 


(3) The amount of compensatıon for ımprovements made subsequent to the date up to vvhich 
compensatıon for ımprovemenis has been adyusted in the decree, and the re-valuatıon ofan ımprove- 
ment for vvhich compensatıon has been so adyudged, vvhen and ın so far as such re-valuatıon may be 
necessary, vvith reference to the condution of such improvement at the time of eyectment as vvell as 
" any sum of money acecrulng duc to the əlaintıff subsequent to the said date for rent or othervvise 
in respect of the tenancy, shall be determined by order ofthe Court executınıg the decree and the 
decree shall be varıed ıh accordance vvith such order” ” 


İtiis ihus clear from the aforesaıd provısions that the decree m eyectment against 
the tenant does not determıne the tenaney aad convert him mto a trespasser He 
has a statutory rıght to contmue m possession after decree until he is pad the value 
Of his improvements In other vvords, there is a tenaney created by the statute 
for the period during vvhich the decree is m execution , and during this period 
the tenant holds under the terms of hıs lease "The continuance of the tenaney 
notvvıthstandıng electment, the provısıon for payment for compensatıon for ım- 
provements and for set-off of the rent agamst compensatıon and, espectally 
the povver conferred upon the Court by clause (3) to value ıimprovements 
subsequent to the date of the decree and re-value the orıgınal mmprovements ason 
the date of eyectment and to vary thc decree accordıngly, shovr beyond question 
that vrhat is contemplated under the Act ıs a final adyustment of all rights and obli- 
gatıons betvveen the tvvo partıes Sub-section (3) of section 6 speaks of any sum, 
of money accıuıng due to the plaıtıfi subsequent to the date up to vvhich compen- 
satıon for ımprovements has been adyudged in the decree and it is provided that 
thıs amount shall also be determined , and obvrousİy thıs is for the purpose of set- 
off to be allovved under sub-section (2) Tü follovvs that ın a case comıng under 
the Act, the Court has yurisdıctıon to avvard future rent till the date of actual 
surrender and thıs yurisdiction müst be exercised not only at the time of the decree 
but also later ın the course of execution İn vtevv of the provisions referred to above 
of the Act, a fresh suit for rent for subsequent period vvculd seem to be barred as 
poınted out ın Goğalan v Sankaran Narr1, 7 
—————————— ——————————— 
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İt veas urged that this vievv vrould enable" the landlord to vvait indefinitely 
vvithout payıng the value of ımprovements and clammıımgvent for more than the 
prescrıbed period of three years But this argument 16nores the very polıcy 
underlymg the Malabar (Compensatıon for Tenants İmprovements Act, 
namecly,.the landlord should not by vvay of eyectment procecedıngs determine 
the tenaney at hıs svveçt vviıll and pleasure vvithout bemg under an oblı- 
gatıon to pay for ımprovements and that till payment the tenant has a rıght to 
hold the property as tenant on condıtıon of payıng the rent reserved by the deed 
So if the landlord keeps qutet vvithout payıng for the rmprovements the tenant 
loses nothing He continues to hold as before and vvhen he ıs efected he must 
get vhat ıs due to hum for improvements setting off agamst ıt vvhat is due for rent 
by him 

The appeal fails and is dısmıssed vvith costs There ıs a memorandum of 
obyections by the respondent The revenue of the property 15 to be paid by the 
tenants If they dıd not pay, the landlord vrill of course have to pay it and recover 
it from them “The District Münsiff allovved to the petitioner the revenuc that 
he paid subsequent to the filmg of the suit and previous to the filıng of the execution 
petıtıon, the payments bemg evidenced by the recerpts Exs. P-o () "and P-e (2. 
The Subordınate Tudge disallovved this on the ground that there vvas no directıon 
in the decrec avvardıng future revenue İt is obviously vrong The dırectıon 
of the Dıstrıct Munsiff vəli be restored , 

The next pomt relates to the value of emprovements paıd to the sub-tenants 
and dealt vrith by the District Münsiff in paragraph 18 of his yudgment diıscussing 
pomt No 5 lItis not disputed that the payments vvere made ın pursuance of the 
direction in (he decrce The persons vvho recerved the payments vvere entıtled 
to recerve them acknovvledged their recerpt and applıed to the Court for recordıng 
satısfactıon, vvhıch prayer vvas grantcd İt ıs not for the appellant to contend 
that as the decrec provıdes for payment mto Court, payments made ocutsıde the 
Court to persons entitled to recerve them should qot be recognised “The surrender 
of them rights m the land by the sub-tenants in favour of the landlord may not bind 
the appellant-tenant , "but that ıs a different question The ımprovements vvere 
made by the sub-tenants “They are the persons entitled to them value “The 
dec-ee-holder paıd the amountsınto tberhands already and satısfaction vvasrecorded 
"There is no point in askıng the landlord to deposit the saıd amounts ınto Court 
as condıtıon for recovery of pəssession $ the 1st respondent 1s not entıtled to the sum 
and the sub-tenants canrot get ihem eıther As pomted out by (he learned District 
Munsiff the appellənt-tenant may have rights of his ov. to enforce agaınst the 
sub-tenants and the landlord vvho novr stands ın their shoes "This portion 
of the lovver CourU”s order directing the respondent to deposit in Court the value 
of ımprovements payable to the defendants 44, 51, 57: 58, 63, 7ı, 83, 84, 90, 101 
and 113 as a condition precedent to delivery of possessıon to (he petitioner vvill 
stand set asıde ) 

The memorandum of obfectıcns is hence allovved but vvıthout any order as to 
costs as the respondent has got costs in the appeal 


(No leave). 
KS — BN,ASböfeal dısmissed and memorandum of 
obşecttons allomoed 


IN THE HIGH GOURT ÖF TUDICATURE AT MADRAS", 
PRESENT —MR İusricE YAHYA ALI 
Galley 6 Co , represented by the Proprietor G. Ranganadham Petoner” 


7 
Dathi Chına Appalasvvamı Naıdu , HResğondent, 


Cunl Pfocedure Code (V of ıgo8), section go (c)—Scobe —Cause of achıon arısıng ipholly or in barb— 
Test—Sul on contract—Place tohere case of actton eaises 


“Cc R P No 41 Of1945 ıgth October, 1945 
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Althouçh exnlanatıon TT to section 7 of the Code of Civil Procedure of 1882 correspondıng 
to section 20 of the vresent Code,of rqo8 has been omitted as no longer necessary ın vtevv of the vvide 
amhbiıt of clause (cz) of the nresent section 20 oftthe Code, it is nevertheless a correct statement of vhat 
is still the lavv Accor "nolv in srits arısıno o it of contract the cause of actıon arıees at any of the 
follovving places, əöz , (1) the place vyhere the contract vvas made , (2) the ylace vvhere the contract 
vvas to be nerforme1 or nerformance thereof completed , (s) the place vvhere ın performance of the 
contract any money to vvhıch the surt relates vvas exoressly or imolre liy payable 


VVhere an agent ın Mafras to vvhom çoo71s vvere sent from Rayaltmundry for sale on commiıssuon 
un/lertook to nav the net sale value to the övvner on the third day after the transactıion closes, there 
ıs by necessary imolicatıion an agreement to make the vayment of the money due to the ovrner of 
the goo“s at Rayahmun"”ry Tn such circumstances Part of the cause of actıon arose at Rayahmundry 
and a suit filed at Rayahmundry ın respect of the contract is vvithin yürisdiction 


Authorittes discussed " 


Petiticn under section 115 öf Act V of rgö8, praying that the High Court 
vvill be pleased to revise the decree of the D stricr Court, East Godavarı at Rağah- 
mundry, datrd ə4ih OctoPer, 1944, ın GC M.A No 38 of 948. preferred against 
the decree of the District Müni if Court, Rayahmundry in O S. Ne. sg of 1942. 

K Subba Rao for Petiticner, 

B V. Rqanarası for Respondent, 


The Court delivered the folloving 


TUDGMENT — The defendant firm, Galley and Co , auctıoneers at Madras, vvho 
are the petıtıoners, here vvere sued by the respondent vv c carrıees on busrness at 
Rayahmundry "The suit vvas for the Tecovery of a sum of Rs 1,632-8-o bemg 
damages clarmmed for alleged breach of the contract entered into betvveen the 
plamtif and the defendant firm that the latter vvould sell on behalf of the plaıtıff 
a quantıty of alumimium ingöts and after deducting. their commission pay the 
balance of the sale proceeds to the nlamtıiff “The goods vvere alleged to have been 
sold contrary to ı"structions resulting in 1loss to the plamtiff The contract 1s 
contaıned ın the correspon”lence that passed betvveen the: partes In Ex D-r, 
the plamtuif vvrote to the defendant on reth March, r938, askıng if the firm vvould 
agree to charge a commıssıon of five per cent on tvvo tons of alumımum ıngots 
vvhich vvere bemg sent for sale Tn reply the firm vrote on ıgth March, ro38 
(Ex P-ı) as follovvs , 


“ Your letter of yeşterlay”s date, recelved and noted that you have tuvo tons alumınuum ıngots 
for auctıon sale for vvhich vve thank you 


As destred by you ve shall acce”t five per cent commission on the sale proceeds and pay you 
the net sale value on the grd day after transactton closes, 


Avvaıtıng vour consişnment of aluminium ingots as early as possible” 


The consıgnment vvas accordıngiy sent to Madras from Raiahmundry and vvas 
acknovvledged by the defendant by hıs letter Ex P-ş dated oşth March, 1938 
Some attemvts at sale appear to have been made but vvere vvıthdravvn by the 
auctıoneers for vvant of satısfactory bids Ultimately the goods vvere sold on ?th 
September, 1940, but no ıntımatıcn of the fact of (he sale havıng taken place vvas 
sent to the plamtıff On gth October, 1941, the plamtıiff vvrote to the defendant 
Ex D-ş dırecting that the lot shculd be sold only if it fetched a value of Rs 40 per 
cvvt. amd if that prıce vvas not fetched, the goods should be returned to Rayah- 
mundry İn reply to this communicatıon the defendant firm vvrote Ex P-4 dated 
ıoth October, 1941 “The letter is in these terms 

““ VVe are ın tezeipt of yo ii letter date 1 gth instant andın revly vve have to state that your 
alumuntumein?ofs vvete sold as 103? ago as 7tü Seotemisir, r94o, for Rs zo, the vihole lot as per 


ınstructiens contaıned in your letter dated qth Aprıl, 939, but by an oversiəht, the sale proceeds 
vvere not rem tted to you 


VVe are takın? the details of your account (: € ,) rent accrued from the date of recetət, aməunt 
pa d fo” clear nz the st iff, vitl.drav.al charges on several s-les tried and vve shall remit you the net 


sale ) roceeds next v cek” 

On T4th October, 194r, the plaıtıff caused a registered notice to be sent to the 
defendant ihrcugh hıs lavvyer and ın reply thereto, the defendant vvrote the letter 
Ex P-s dated ə2ıst October, ro41 The defendant sent vvith that letter a statement 
of account znd a cheque for the balance of Rs. 68 shovvn at the foot of the account, 
"The account ıtself ıs Ex. P-6, 
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The defendant raised several averments ın his vvritten statement one of vvhich 
vvaş that no part of the cause of actıon arose at Rayahmundry and that con- 
sequentiy the Rayahmundry Court had no yurisdiction to entertam the suit The 
learned District Münsiff tried the issue relatıng to yurisdiction as a preliminary 
ıssue and finding that the Court had no yurisdiction directed that the plamt be 
returned for presentatıon tp the proper Court Plaıntıff appealed to the Distiict 
Tudge vvho differed from the vievv taken by the first Court and heid that the 
Rayahmundry Court had yurisdiction to try the suit This revision petition filed by 
the defendant arıses out of that order of the Dıstrıct Tudge 


C ause (c) of section oo cf the Sivil Procedure Code ofergo8 provides that a 
suit shall be instituted in the Court vuthin the local İimits of vvhose yürisdiction 
the cause of actıon, vvholly or in part, arıses In the Code of 1882, the coörres- 


pondıng provısıon vvas contamed in Explanatıon Ill to the corresponding section 
(section 17) vvhich ran as follovs — 


“Tn suits ar sıng out of contract, the cause of action arıses vvithin the meaning of this section at 
any of the folloving places, ziz , (1) the place vvhere the contract vvas made , (2) the place vvhere 
the contract vvas to be perfoımei or performance thereof completed , (3) the place v”here ın per- 
formance of the contract any money to vvhich the sutt relates vvas expressly or impliediy payable” 


Although thıs explanatıon has been omitted in the present Code as no longer neces- 
sary ın vtevv of the vvide ambit of clause (c) of section 20, it is nevertheless a correct 
statement of vvhat ıs still the lavv Tn th€ present case, the Rayahmundry Court 
vvill have yurisdiction if the plaitiff can shovv that, under the terms of the contract 
the performance of the contract has to be compİ ted ın Rayahmundry or that ın 
performance of the contract any money to vhich the suut relates as expressily or 
ımpliedly payable at Rayahmundry Reference has been made to Ex P-ı vvhich 
contams the acceptance of the plaıntıfi”s offer by the defendant firm and mn it 1s 
found the statement that the defendant vvould pay the plaıntıff the net sale proceeds 
on the ard day after the transactıon clös s TLakevvise m Ex P-q vvhen the defendant 
vras reminded of the contract, vvhich the firm appears to have completely forgotten 
the defendant agaın reıterated that after examınıng the accounts, the net sale 
prcceeds vvould be remitted to the plaıntff In both these letters, no express 
reference has been made to the place vvhere payment vvould be made and hence 
the question is vyhether, having regard to (he nature of the ca$e and the attendant 
cırucmstances, it can be found that by necessary ımplıcatıon the defendant hac 
agreed to make the payment to the plamnmtıff at Rayahmundry Apart irom the 
technıcal aspect of the matter or the aspect that arıses upon a serutmy of the yudicial 
decısions bearıng upon the point, as a matter of plaın reasonıng, it could be premised 
that vvhen a person says “ 1 shall pay you the sale proceeds vvithın a partıcular 
me,” he means, unless he has qualified that statement by addıng that he vvould 
pay at hıs ov place, that he vvould pay and deliver at the place of the addressee 
or payce But apart from thıs sımple and natural vvay of lookmg at the thing, 
a specific provision is fourd ın section 49 of the Indian Contract Act that vvhen a 
promise ıs to be performed vvithout applıcatıon by the promisee, and no place ıs 
fixed for the performance of it, ıt ıs the duty of the promısor to appİy to the pro- 
mısee to appoınt a icasonable place for the performance of the promuse, and to 
perform ıt at such place "The duty havmg been cast by statute on the promiısor 
(ın the present case the defendant) to apply to the promıseec to appomt a place 
for the performance of hıs obligatıdn to pay the.amocunt, he cannot, esther as a 
matter of lavv or of yustıce, ımprove his positicn by neglecting to perform thafduty 


Apart from and ındependentily of thisstatutory provision, the plaıntiff”s advocate 
has relted on the English Common Lavr rule enunciated by Bövven, L.), m. the 
€ dhe Eidtor)” 1 that vvhere there is no express contract to the contrary a debtor 
should seek out and pay the credıtor and contends that consequently, it vvas the 
defendant”s duty to pay hım at his place of residence On the defendanf”s side 


$... .———.——,.”— .———— — ——— ——————————---—---- 


ı, (1893) L.R. POD rig at ıg6. 
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it is argüed that the English rüle has no application and should not be extended 
to thıs country and that the trend of the decısıons ın the various Courts has been 
in that direction A large volume of case-lavv has been cited on both sides upon 
thıs questıon 1 shall deal vvith a fevv of these cases In Mozlal v Suraymal1, 
Tyaby, 7 , m a case of del eredere ageney applıed the maxım that vvhere no specific 
contract exısts as to the place vvhere the payment of the debt ıs to be made, it ıs 
the duty of the debtor to make the payment vvhere the credıtor ış "That deciısıon 
vvas follovved by the same Court ın Kedarmal v Suraşmal? “Both these cases vvere 
follovved vvith approval by this Court in /Vizma Maracayar v Somasundaram Chetttar3 
vvhich vvas a case of a merchant at Negapatam vvho consıgned goods to a merchant 
at Penang for sale on commıssıon İt vvas held that the Negapatam Court had 
durisdiction to entertam the stut as a part ef the cause of action arose there sınce the 
arrangement vvas that the Penang merchant should remrt the proceeds by sending 
to Negapatam hundrals dravm on some firm in the Madras Presıdeney İn Veniaia 
Fedd:, v Natarapa Seti upon similar facis Ramesam, 7 , held that by implıcatıon 
money vvas intended to be paid to the plamtıff at his native place and consequently 
Şurisdiction arose at plaintiff”s place Tt is necessary hovvever to nete that as carly 
as 1907 in Farman Chettar v Goğalacharıar5, this Court had discountenanced the ex- 
tensıon of the general rule to cases göverned by the third explanatıon to section 17 
ofthe Code of r882 and dıstmgunshed the decision of Tyabıı,T , ın Motilal v Suraymall 
and held that the Court ıs bound to seek the yurisdiction of the Couürt vvithin the 


provısıons of the Gde 5 


This vvas the position until about 1024. Further doubt vvas cast on the applı- 
cabılıty of the English Common Lav rülç by the Allahabad High Court m 7?karam 
v .Daulat Ram6 AA Division Bench of that Court vhile dıscussıng the English rule 
expressed the vtevv that vvhile it might be generally anplıcable to the ordinary 
case of purchaser and vendor, ıt vvould not vvith equal force apply to the case of 
prıncıpal and agent or master and servant Tat vvas also a case of del credere 
agency. VVhile referring to AMozlal v: Suraymall the 1carned Tüdges pointed out 
that they vvere not entırely in accord vrith that decision The Allahabad decision 
vvas referred to by a Division Bench ofthe Bombay Hagh Court in /Vandlal v Rüsanlal" 
as also the decısion mn Motz/al v Suraymall and the learned Tudges preferred to 
follovv the vievv taken by the Allahabad Hugh Court in 7?Zaram v: Daulatram? 
This, vvas also a case of commission agency and m the course of the pudgment, 
reference vvas made to the decision of the Prıvy Council in Soziram 7eetmull v R.D 
Tata and Co , Lid ,8 to vvhich 1 shall advert presentiy Adozlal v Suraymall vvas 
agaın not follovved m A/olamed v üte and Günny Brokers, Lid ,9 a decision of a single 
.Pudge of the Bombay High Coürt, on the around that the Allahabad High Court 
dıffered from Tvabyı, 7””s vievv and the Allahabad decisıon vvas follovved by the 
Bombay High Court m .Vandlal v Rosanlal? Tn the case of Sonram eetmull v 
R D Tata and Co , Lid ,8 the appellants before the Prıvy Council vere sued in 
Rangoon by R D Tata and Co , vho had a business branch at that place, for 
payment of sums of money due upon the faılure of constituents to satisfy debts 
due to Messrs Tata Sons and Co , vvhich sums the defendants had undertaken 
to make good to them Tn that surt Messrs Teetmull, vvho carried on business at 
Calcutta, contended that they could not be sued for this mon-yin Rangoon Clause 
2 of the contract expressed Messrs Teetmull”s obligatıon to pay and stated that 
Messrs İeetmull vvere to make good any undisputed claims that Messrs Tata and 
Co , might lose ovvmg to the failure on suspension of payments of constıtuents., 
Upon this clause the question arose vvhether the contract relatıng to payment vvas 
performable by Messrs Teetmull at Rangoon. On the plaımn constructıon of the 
clause, their Lordships said this “ 


I (1go4) ILR go Bom 167 6. (ıg34) ILR 46 All 465 

2. (1908) ILR şg Bom 364. 7 (1928) go BomLR ışor 

3. (1920) rr LVV og ə. 8. (1gx7555ML/25 LR 41A 2ös- 
4 (1924) 46 MLT 3yr. IL R 5 Rang 4::(PC 

5. (1g08) İL.R gı Mad 2oş 9. (1930) 83 Bom,L R 1864 
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“It is quite true that the contract does not say vvhere Messrs Teetmull vas to pay, but ıt does 
say, by an ıimplication vyhich is indisputable, that they are to pay əMessrs Tata Sons Co , and ıt 
follovvs that they must pay vvhere that firm ıs Hence one vvould think that, upon the face of this 
əla not ındeed in express terms, but by the clearest rmplicatıon, payment is to be made ın 

angcon., 


Thereafter reference vvas made to the English Cemmon Lav" rüle that the debtor 
must seek out (he cieditor and after sayıng that even vvithout invoking the rule, 
ıt vvas a mere implication of the meaning of the partıcs that the debtor ın that case 
had to find and pay the credıtor, their Lordships referred to section 49 ef the İndian 
Contract Act and commented that the debtcr could not, by faılmg to perform the 
statutory duty of appoıntıng a plac6 for payment, better his posıtıon under the 
contract and say that the credıtor must seek him out at his place, Some of the 
earlıer decisions in İndia vvere thereafter examıned one of vvhich vvas Mözial v. 
Suraymalı and after considerimg those decisions, the Privy Council sad " 


“ Tbeir Lördships do not think thatin this state of the authorittes it is possi ble to accede to the 
present contentıon that section 49 of the Indan Contract Act gets rıd ofınferences, that should yustiy 
be dravrn from the terms of the co"tract ıtself or from the necessıtıes of the case, ınvolving in the 
oblıgatıon to pay the cieditor the further obligatıon of findıng the credıtor so as to bay hım” 


"This vvas a case vvhere the relatıonshıp vvas that of a debtor and credıtor. But 
the prınciple of this decision vvas extended to the case of a commission agent by 
the Rangoon Hıgh Courtin Annamalat Chetimr v Dam Mun U 2 1 may also refer 
to a decision of a Full Bench of this Coüit fn: Venkazachalam Pıllaı v Raşaballı M 

Sayun3, vvbere the plaıtıff vvho vvas a resident of "Tuticorin sued the defendant 
vyho carrıed on business at Rangoon for shart-fall:n göods ordered and for damages 
on account of the ınferiority of the qualıty of those geods "The Full Bench held 
that upon an examınatıon of the documents, ıt vvas manifest that, vvhatever the 
relatıonshıp betvveen thç parties might m fact be, payment for the goods purchased 
by the plaıntıff cr on his behalf vvas to be madc at Tuticorin In that vievv, it vvas 
fGund that the Tutucorin Cöurt had yürisdiction to try the suit and the fact that the 
defendant had obtaıned payment of some of the hundtes at Rangoon vvould not 
deprıve the Tuticorin Cöurt of its yüurisdiction to try the suit (VVhile this vvas the 
posıtıcn, Varadacharıar, İ , ın Adınarayana Rao .Naiu v Lakshminarayana Rao,8 
havıng occasıon to deal vvith a case of contract of agency, prenounced the vievv 
that the decısıcn of the Pudicial Commüttec in Soniram 7eeimuli v R.D Tata and Go.,5 
cannot be read to lay dovva that, as a rule of lav, the prıiocıiple that the debtor ıs 
bound to seek out hıs creditor and pay his debt is applıcable in this country even 
for the purpose of determining: the local yürisdiction cf partıcular Courts "The 
facts of the case or the terms of the contract do not appear from the yudgment of 
the learned Vudge and the decısıon appears to have proceeded to some extent upon 
the oblıgatıon to render accounts and the consequent attractıon to it ofthe provisions 
of section 218 of the Indian Contract Act "İhere vvas hovvever a definıte dıctum 

ın that Şudgment that even assumıng that the English rüle either m terms cr by 
analogy could be applıed ın this country, it could not be extended to a case vvhich 
did not arıse out of the relatıonship of debtor and creditor and partıcularİy to a 
case of agency Lastly, reference has to be made to the decısıon of thıs Court ın 
Ramalınga İyer v /Tayalakshmı$ Tn that case plamtıff had mstituted a suutin Palghat 
agamst her husband for mamtenance and agaınst her father-ın-lavv for the return 
of her strıdhanam propertues alleged to Bave been entrusted to hım at the time of 
the marrıage From the analogy of a debtor and credıtor the English rule vvas 
invoked and it vras contended that the defendants bemg debtors had to seek out the 
credıtor and that therefore Palghat Court had yurisdiction The learned Chief 
Tustice and Somayya, T, held follovvıng Raman Cheithar v Goğalachanar" that the 
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Palghat Court had no yurisdiction and that the common İavr rü"e coud not be 
appled ın the cırcumstances of the case Some of the decisioris referred to above 
vvere cıted ıncludıng /Hozlal v Surayşmall and the Privy Counci decision m) Sozzram 
Tecimull v ER. D Tata and Co, Lid? "The learned Chief Tustice vvhi.e referring to 
the latter decısıon observed : 

“€ İt vvas not necessary ın that case to decide vvhether the common İavr rüle had full force in 
thıs country, because on examınat-on of the terms of the contract the Prıvy Co incil considered that 
the suit ha1 been ınstituted in the proper Court But givinş tull vveliht to the vvo ds uselin the 
passage v hich 1 have yust quoted from the yudement, the yudgment goes no ferther than sayınş that 
section 49 does not preclude the applıcatıon of the rule and does not get rid of iference? vyhich should 
yustly be dravvn f-om the terms of the contract itself o1 from the necessities of the case İn the first 
place the terms of the contract are to be looked at and, if they do not help, the Court must have 
regard to the necesuittes of the case ın deciding vvhether the rüle should be appired 


VVıthout consıdering, in vhat cases the rüle mioht be  co—vensently applıed in İndia, it is, 
ın my opinion, clear that it shculd not be applıed in the present case” 
Somayya, .İ , vvhi"ec agreeing said 

€ If hg common lavv rüle of Englan 1::s to be invoked as a mere ailın findıng out the place of 
performance of a contract 1 have no okyection to its be ng so used and that is the vvay ın vvhich he 
udicial Comifüttee usel it in Sonam Zeemull v R D. Tata and Co , Lid ,” but ifitis argücd thatın 
every case of debtor and creditor, the rule ıs to be appl ed vvithout considering, either the terms of the 
contract or the cırcumstances attendıng on ıt or the necesutıes of the case, I have no hesitatıon ın 
reyectiing the ccntenton “The quest on vyhether the common lavv rule of England ıs to be applıed 
to a country of vast dıstances as İndia has to be considered vvith care, and it is not necessary to gö 
ınto that question növ,” z 

e z 

The position as a result of the serutiny of the various decisions 
examıned above may be summarısed thus Barrıng ihe cariser Bom- 
bay decışıons, there has been a prönounced diısınc matıon on the part of the 
Indian Gourts to appiy to this country uünreservedİy the general maxım that a 
debtor should find and pay hıs ecredıtor 1t miıght, in some cases, strictly arısıng 
out of the relatıcnshıp of debtor and creditor, be useful to mvoke it as a matter of 
ınference or of ımp.icatıon , but in the other cases and partıcular.y mn cases vvhere 
the relatıonshıp is one of agency the place of payment has to be determined iınde- 
pendently of any such general maxım vvith reference to the terms of the contract, 
the cırcumstances attendıng on it and the necessities of the case and havıng regard 
also to the statutory provısıons contaıned ın (he Civil Procedure Code and mn 
section 49 of the Indian Contract Act 


I have adverted already to Ex. P-.and Ex P-4 vhich contain an undertaking 
on the part of the defendant to pay or remit the net sale proceeds to the plaıntıff 
If the defendant had applıed to the plamtıff for appointing:a place for the payment, 
there can, ın the cırcumstances, be İrttle doubt that he vvould have appointed his 
ov place of business , That does not necessarıly mean that the defendant vvould 
have to proceed to Rayahmundry vvith the account or vvith the money and d İiver 
ıt there. According to commercial usage the account copy or the money cculd 
be sent by post or accordıng to any of the recognısed commercial methods Never- 
theless the oblıgatıon vvas on the part of the defendant to pay the money to the 
plaıntıff at the place vvhere he carrieed on his business and not on the part of the 
plaıntıff to come to Madras and realıse his dues "This appears to me to be the 
necessary ınference arısıng from the nature of the contract relatıng to payment 
and from the necessıittes of the case. "The learned District Münsiff beheved he had 
no (urisliction because he found that the cqntract had been concluded at Madras 
vvitih €he postıng of the acceptance, its performance vvas to be at Madras because 
the auction had to be held here and its alleged breach vvas at Madras too as the 
sale contrary to the dırections of the plamtiff took place at Madras He hovvever 
ıgnored the fact that the performance of th" contract included the last stage of it 
oz , the rendering of the proper account and the payment of the moneys realısed by 
the sale less the commıssıon and expenses—an aspect vvhich has been rightiy stress- 
ed by the İearned District Pudge. 1 agree vvith the learned District Tudge that by 
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necessary ımplıcation the defendant both in Ex. P-r and Ex. P-4 agreed to make 
the payment of the moneys due to the plamtiff at Rafahmundry. İn this vievv, 
part ofthe cause of actıon arose at Raiahmundry and therefore the District Munsiff”s 
Court of Rayahmundry had iurisdiction under section 20 (c) of the Cıvıl Procedure 
Code to try the suit 

In the result the cıvil,revisıon petution ıs dismissed vvith costs. 

K.s. Petitton dismisszd. 


IN THE HIGH GOURT OF TUDICATURE AT MADRAS. 
PRESENT .—MR TusricE VVapsvvoRTH AND MR. VosrroE PATANTALI SASTRİ. 





Kandukuri Chellamma. alas Mangamma and another " . HAptellants" 
2. 
Srı Ranganılayam Ramakrishnarao .. Hesbondent. 


Cupil Procedure Code (V of igo8), Order or, rules yo (3) and go—$Scoğe—Falure to embody the valıatton 
blaced by both bartes ın the sale broclamatıon aş directed by Court—FifectDecree-holder burchasıng at a: subse- 
queni sale at reduced ubset brce on ihe sirength of bermassıon to bid obtatned for a brtr sale at hıgher ubset $rice 
—Dascrehon of Court to confirm or set asıde sale—Sale subşect to attack —Tatle to broberby gphen basses—hughi 
of Tudgment-debtor to abbly for scalıng don under Madras Act İV of ig98. 

The Court ordered, vvhen each party placed a different valuatıon on the Property (vvhich 
vvas an estate bearıng a 7od: of rupees 284) and the valuatıons vvere vvidely different, that the salc 
proclamatıon should embody both the valuatıons By some oversight this dırectıon vvas not 
carrıed out and the sale proclamatıon merely noted the figure of the upset prıce vyhıich  vvas 
consıderably hıgher than the valuatıon given by thş decree-holder and consıderably lovver than the 
valuatıon given by the yudgment-debtors, İn the sale proclamatıon by some oversıght the decree 
amount vvas overstated, The deeree-holder obtaıned permissıon to bid and set off the amount of 
hıs decree. VVhen the sale vras held subyect to the upset price there vvere no bidders and the upset 
prıce vvas subsequently reduced and the property,vvas eventually sold to the decree-holder hımself 
at a little over the reduced upset prıce “The mıstake as to the decree amount vvas dıscovered and 
the decree-holder deposıted the excess of the sale price over the decreec amount 

On an applıcatıon under Order 27, rule go, section 47 and Order zi, rüle 72 (3) of the Civil 
Procedure Code, to set asıdeəthe sale 

Held, () Tt cannot be held in the circumstances that the price vvas inadequate or that the ınade- 
quacy, if any, vvas due to the omıssıon to publish the tvvo vyidely divergent estimates of the value 
Of the property 

(a) The effect of the overstatement of the amount of the decree vvas to make the decree-holder 
pay more for the property he vvould othervvise have paıd and it cannot be saıd that the decree-holder 
vras put ınto a position to drive other bidders avvay, 


(ə) Under Order zr, rule yə, Civil Procedure Code, even assuming that the leave to bid obtaıned 
before the first sale could not enure for the second sale, v/here the decree-holder purchases vathout 
permussıon the Court, may, ifit thinks fit, set asıde the sale "There 1s no obligatıon on the Court 
to doso İn the circumstances of the case the decree-holder had no intention tö bid yvıthout 
permissıon at the ultımate sale and accordingly an order for resale vvas not called for 


(q) VVhen the sale ıs still subyect to attack and is being attacked, the ovvnership of the property 
remaıns vvıth the yudgment-debtor, subyect to the possibility that ın the event of the sale being con- 
firmed that ovrnershup vrill be deemed to have passed to the purchaser retrospectıvely vvith effect 
from the date of the actual sale “The confirmatıon of the sale on the reyection of an applıcatıon to 
set ıt asıde results ın the conclusıon that the title of the yudgment-debtor to the property 18 deemed 
to have been lost vvith effect from the date of the sale and as ıt vvas before the period contemplated 
by section 3 of Madras Act IV of ig38, the yudgment-debtor vvas not disqualified under proviso (D) 
to sectıon 8 (zz) of Madras Act IV of rg38 from applyıng for scalıng dovn the decree. 

Appeals agaınst the orders of the Court of the Subordunate yudge, Ellore, m 
E, A. No. 44o of r937 in O S. No. 87 of ios, etc. 

V. Rangachar: for Appellants. 

The Advocate-General (£. Ra)qı Aayar) and V. V. Chosdharp for Respondent, 

The Order of the Court vvas made by : 


VVadsutorth, "7. These tvvo matters both arıse out of a decree passed m 1929 
for Rs. o3,799. On öth Yuly, r935, in execution ofthat decree, a sale vvas held of 
tvvo items of property İtem 1 vvas an inam village, item g vvas a less valuable 
property. An applıcation vvas preferred under Örder 21, rule go, section 47 
and Order ar, rule 72 (3) of the Civil Procedure Code, to set asıde the sale, "That 


.—ı—— sı sün 


o A, A. Os Nos, g72 of rg43 and 634 of ıq4ş. 24th October, 1945. 
(C. R. P, No. 756 of ıg43 converted into A, A. O. No. 634 of 1944). 
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applıcatıcn vvas dısmıssed by the lovver Court on 6th March, 1948, m so far as 
ıl related to the first item (On ı8th March, r948, the yüdgment-debtors filed 
an applıcatıon under section ıg of Madras Act IV of 1938, prayıng the Court 
to scale dovvn the decree on the footmg that they vvere agrıculturists “The decree- 
holder obyected that they vvere not agrıculturists and that the decree had been 
fully satisfied by the sale vehich had Şust been confirmed. On ənd March, 1943, 
the trial Court, vvithout givmg.a findmg on the question vhether or not the applı- 
cants vvere agrıculturısts, dısmıssed the applıcatıon on the ground that no decree 
subsısted Agamst the order dısmissing the applıcatıon to set asıde the sale CM 
A Neo. g?z of ıg4g has been filed Agaınst the order dısmıssıng the applıcatıon 
under section ıg of Act IV of i938, C R P”No 7ö6 of 1948 vvas preferred By 
reason of the amendment to Madras Act IV of 1938 under Madras Act XV of 
1943, the order under section ıg has become retrospectıvely appealable. "The 
Civil Revision Petition has therefore been treated as a civil miscellaneous appeal, 
there being no question of any payment of deficıt Court fee 


VVe vvıll first deal vvith the contentions in GCM.A No 3?ə VVe müst say 
at once that vve do not consıder that there are any grounds for settıng asıde the 
sale by reason of any material ırregularıty resultmg in substantial myüry “The 
irregularıtıes upon vvhich reliance is placed are tvvo YFustly, the Court ordered 
vvhen each party placed a valuatıon on the propertyand the valuatıons vvere vvidely 
different, that the sale proclamation əshould embody both the valuatıons By 
some oversıght this direction vvas nöt earried out and the sale proclamation merely 
noted the figure of the upset prıce vvhich vvas considerably higher than the valuatıon 
given by the decree-holder and considerably lovver than the valuatıon given by 
the Tudgment-debtors VVhen the sale”vvas held subyect to this upset price for 
Rs. go,ooo, there vvere no bıdders “The upset price vvas subsequently reduced 
to Rs. 20,ooo and the property vvas eventually sold to the decree-holder for 
Rs. 2r,ooo "There are really no materials upon vvhich ve€ can hold that the price 
vvas inadequate or that the madequacy of the prıce, if any, vvas due to this omission 
to publısh these tvvo vvidely divergent estimates of the value of the property “The 
other ırregularıty relied upon under rule go is based on the fact that by some over- 
sıght, the amount of the decree vvas overstated ın the sale proclamation "The 
decree-holder, havıng been allovved to bid and set off and the amount of the decree 
as statcd ın the proclamatıon beıng more than the amount of the price bid by the 
decree-holder, there vvas no cash deposit requrred from the decree-holder. "The 
mıstake vvas dıscovered eventually and the excess of the sale prıce over the true 
amount due under the decree vvas ımmediately deposited, but not vvithin the 
fifteen days contemplated ın Order ar, rule 85 of the Civil Procedure Code. 
Granted that there has been an irregularıty m thıs respect, it is difficult to ses hovr 
it has occasıoned any inyüry to the yudgment-debtor The effect of the over- 
statement of (he amount of the decree vvas to make the decree-holder pay more 
for the property than he vvould presumably have paıd othervnse and there ıs no 
basıs for the assertıon that the decree-holder vvas put ınto a position to drive other 
bıdders avvay. 


Tumning to the contention that the sale should be set asıde by reason of the 
provısıons of Order ar, rule 7z (3), Civil Procedure Code, the facts are as follovvs . 
Before the fiist attempt to sell the property vvas made vrhen the upset price had 
been fixçd at Rs go,ooo, the decree-holder öled an applıcatıon for permissıon to 
bid and set off his decree. There vvas no obiection to this prayer and permission 
vvas granted m the follovvıng vvords: “Permission to bid for upset price fixed granted ” 
“This order is dated goth October, 1933 On the actmal date of the first attempt 
to sell, the Court, at the request of the decree-holder passed a specific order gıving 
permissıon to set off, vvıithout any further qualıficatıon. “Uhis sale bemg un- 
successlul there uvas a reduction of the upset price and a resale, Apparently by 
oversıght there vvas no fresh applıcation for leave to bid and set o r. Büt the right 
of the decree-holder to bid at the sale vsas not questioned until after the sale had 
been held, The trial Couürt has held that the srant of permission to the decree 
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holder to bid “ for the upset price fixed ” must be read as conferrıng a right to bid 
not only at the upset prıce fixed at that tıme but at any upset prıce vvhich mıght be 
fixed thercafter İt seems to us that that ıs not a very probable mterpretatıon of the 
intention of the Court vvhen thıs order vvas passed Probably the order vvas so 
vrerded ın order to limit the permission to the decree-holder to bid on the basıs 
of a startıng price of Rs gö,ooo and not to confer an unlımıted permission to bid 
regardless of the startmg price vvhich might be fixed thereafter Hovvever, under 
Order ər, rule 7ə, Civil Procedure Code, vhen the decree-holder purchases vvıthout 
permissıon, the Court may, ifit thinks fit, set asıde the sale. There ıs no obligation 
on the Court to do so İn the cırcumstances of this case vve are of opinion that 
the decree-holder had no mtention to bid at the sale vvithout permission. He 
vvas probably unavvare that the permissıon already given did not extend to the 
resale and mn this vievv vve do not consider that it is a case for ordering a resale 
VVe do not, hovvever, propose to pass any final order on GM.A No 372 of 1943 
at thıs stage, because to do so may seriousiy preyudıce the yudgment-debtors in 
the connected applıcatıon for reltef under section 19. 


Turning to ORP No 756, the question vvhether the yudgment-debtors havc 
a right to ask the Court to scale dov the decree ıf they can establısh that they 
are agrıculturists, has to be decided m rather different circumstances novv from 
those vvhıch prevaıled vvhen the lovver Court dealt vvith the matter "The İovver 
Court havıng confirmed the sale and no ayppeal havıng at the tıme been preferred 
agaınst the order of confirmatıon, it VVASə yustified ın relectmg the applıcation 
for relief under the Act. 


But that order itself ıs novv appealable by reason of the amendıng Act and 
thıs cıvil revision petition vvhich vve are treatıng as an appeal must be regarded 
as a contınuatıon of the original applıcatıon. By the time this matter has come 
before us, the apparent finalıty of the lover Court”s order reyecting the applıca- 
tıon to set asıde the sale has disappeared and vve are as an appellate Court seised 
of both matters The question vvhether the sale ıs or ıs not to be confirmed has not 
yet been finally decided 


VVe have held ın .Nataraşa Paılla: v. Rangasıvamı Karamundar,) that an applıcatıon 
under sectton 19 of Act TV of 38 does he vvhen a sale has been held vvhich vvould, 
if confirmed, satisfy the decree, if the applıcatıon under sectin 19 is  preferred 
ata tıme vhen the confirmatıcn of the sale has been postponed ovvmg to H the 
pendenecy of an applıcatıon under Order ər, rule go, Civil Procedure Code. VVe 
have lıstened to arguments on the question vvhether vhen there ıs a sale and the 
decree-holder has been given premission to bid and set off, the decree is satısfied 
at the moment of the sale or only at the tıme vrhen the sale ıs confirmed and vve 
have been referred to conflicting decisions on the question vvhether in the interval 
betvveen the holdmg of the sale and the confirmatıon, the decree-holder ıs en itled 
to mterest on hıs decree or ıs entutled to mesne piofits on the land if he ıs the pur- 
chaser, as throvrng light on the question of the tıme vvıth effect from vvhich the 
decree must be deemed to have been satısfieed For the purposes of the present 
case it 1s not necessary for us to go into those dıcısıons VVe are bound by the vtevv 
vyhich. vve ourselves have taken that vvhen there is: a sale the result of vvhich vrill 
be to satısfy the decree, the decree ıs not satısfied so as to prevent the filıng of an 
applıcatıon under section 19 of Act IV, until the confirmatıon of the sale. 


-— 


It ıs, hovvever, further contended by Mr Rağah Aıyar for the respondent 
that even grantıng so much, vvhen after the sale has been confirmed by the trial 
Court on the dısmıssal of the applıcatıon under Order ər, rule go and an applıca- 
tıon under section 19 has also been dismissed before any appeal agaınst the former 
order has been preferred the “subsequent filmg of, an appeal against the order of 
confirmatıon vvould not fustify the disposal of a simultaneous appeal agamst the 
order under section 19 on grounds other than those vyhich existed vvhen the latter 
applıcatıon vvas filed VVe are unable to accept thıs contention İt vvas held 
€PEPS 8000510005 ——————— 
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by the Privy Council in Chandramant Shaha v. Anaran Bibi,l in a case mn vhich the 
trial Court dismissed ah applıcation under Order or, rule go and confirmed 
the sale and the Hıgh Gourt dısmissed an appeal from that order, that the date 
on vvhich the sale became absolute vvas the date of the appellate order and not 
the date of the trial Court”s order. Mr. Raflah Aryar has called our attention to 
another decısion of the Prıvy Council in /7uscurn Boz v.,Pırtlıchand Tal Chosodhury,? 
vrhich at first sight appears to rest on somevvhat dıuferent reasonıng. "That vvas 
a case ın vvhich the sale vvas for arrears of revenuc and therc vvas a subsequent 
suit by a thırd party contestıng the valıdity of the sale. That surt resulted in the 
sale bemg held to bç invalıd "This decision vvas on some İater date confirmed 
on appeal "Thereafter the purchaser at the revenue sale brought a suit for the 
yefund of (he purchase prıce on the ground of faılure of consideratıon and the 
question vvas vvhat vvas the date of the cause of action £ e,, the date on vvhich the 
consideratıon faıled. "Theır Lordships held that it vvas the date on vhich the sale 
vvas set asıde by the trial Court and not the date on vvhich that decision vas cön- 
firmed by the appellate Court. İt is to be noted that their Lordshıps vvere not 
then consıdering the question vvhich vve növv have to decide, namely, vvhen the 
sale becomes absolute under the provısıons of Order ər, Civil Procedure Code. 
İn our opinion the decision in Cöandramanı Shaha v. Anaran Bibil applıes to 
the facts of the present case "The valıdıty of the sale to the respondent ıs still 
in questıon and until the question is finally decided by the order of this Coöurt, 
the sale cannot be saıd to have become€ absolute Tn such circumstances it seem 
to us that the appeal must be 0 as a contmnuatıon of the pröceedıngs ın the 
lovver Court to set aside the sale and on the analogy of our decismon in /Vataraya 
Pıllai v. Rangasıcamı Karamundar,8 ve must hold that the applıcatıon under section 19 
vvill he during the pendeney of the appeal and though it vvas dismissed before the 
appeal vvas filed, vvhen vve are seised of both matters in appeal here and the appeal 
from the order confirming the sale has not been decided,-vve must hold that the 
applicatıon under section 1g vvill he provided that the applıcants can establish 
that they are agriculturisis. 

In thıs vtevv therefore vve remand C.R.P. No. 756 of 1949, to the trial Court 
for a finding on the questons : 


(4) VVhether the applıcants are agricultunsis , 


(2) If so, vhat vvill be the result of appiying the provisions öf the Act to 
he decree against them 


Three months” tıme for finding and one vveek thereafter for obiections Fınal 
order on O M.A. No 372 of 1943 vill be passed after receıvıng and considering 
the finding of the trial Court on thıs matter. 


(ln pursuance of the aforesaid Order, the trial Court submitted a findmng 
that the applıcants are hit by ğrozzso (D) to section g (zz) of Madras Act, TV of 
1988 and for that reason they cannot have any relief under the Act.) 


After the retum of the findıng, the Court delivered the follovrmg yudgment 


VVadsıoorth, 21.— İn our previous Tudgment in these tvvo cases vve expressed 
the vievv that A A O No 372 of ı943 vvhich is an appeal agamst an order dismissıng 
an applicatıon to set asıde a sale m executuon of a decree vvould have to fail ş but 
vve reiraıned from passing a final order to thıs effect because of the pendency of 
the connected appeal vvhich could only be .naintamed on the footmg that the 
execution of the decree m question vvas not closed by the adşustment of the sale 
prıce. In A.A.O. No 694 of ig44 vihich comes on after a" findmg regardıng the 
agrıculturıst status of the appellants, the question 1s vvhether the appellants are 
entıtled to scale dovvn the decree in execution of vihich the properties have been 
sold by the sale vvhich is attacked in the connected appeal. The trial Court has 
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found that the appellants are both of them disqualified from the status of agrıculturists 
by reason of ğroztso (G) and 6rootso (D) of section g (z2).of the Madras Act, İV of 
ıg38. The learned yudge has found that the appellants as a famıly have been 
assessed during the relevant years to property tax m respect of burldings or lands 
situated vvıithın the municipalıty of Ellore of a rental value exceeding Rs: 6oo. 
He has also found that the,appellants are landholders of an estate under the Madras 
Estates Land Act ın respect of vvhich quut rent or fodi exceedimg Rs. Too is paıd. 
Both these findmgs are challenged by the appellants. 


The first appellant ıs the vvidovv of one Veerasalıngam v/ho died m 1g28. “The 
second appellant ıs the son adopted by the first appellant under a povver given 
to her by the vull of her late husband Veerasalıngam had a divided brother 
Murtırağu vvho died m gös leaving a daughter Subbamma vvho filed a suit, O.S. 
No. 53 of 1934, clarımmg a half share m the pioperties of her father and her 
uncle Her case vvas based on an assertion that though the propertıcs vvere un- 
divided the tvyo brothers vvere dıvided in status Tn that surt Subbamma succeeded 
and she vvas given a halfshare in the properttes the ovvnership of vvhich is a material 
factor ın deciding the agrıculturnist status of the present appellanis., There can 
be no doubt that the aggregate rental value of the propertues and lands vvithm the 
Ellore Munvcipalıty belonging to the family of the appellants and Subbamma :s very 
much ın excess of Rs 6oo per annum But there are certaın complications vyhich 
have not been given due consideratıon by the learned trial Tudge The house 
property ın respect of vhıch tax has been paxl on an annual rental value of Rs soo 
İn 1935-86 and of Rs. Öro in 1937-36 1S property ın respect of vyhich the appel- 
lants vvere not as a result of the partıtıon suit entıtled to more than a half share. 
If the first appellant vvas actually made to”pay the tax on the full value of this pro- 
perty, she must m the light of the decree ın the partıtıon suit be deemed to have 
paid it as to a half on behalf of her co-tenant, her husband”s müece Subbamma. 
"There arc hovvever oilfer lands ın respect of vvhich property tax vvas recovered. 
The important items are T.S Nos. g08 and z2o06/r İtis fariy clear that No 2oş 
is an agrıcultural land "The cultivation account, Ex P-8, for faslı 1344, that 
is to say yust before the relevant perıod, shovvs that there vvas a vvater applıcatıon 
in respect of the vvhole extent of this number and that nearly a half of the number 
vras actually cultıvated by vvater taken from the canal in faslı 346 (1936- 
1937) the cultivation account shovvs that there vvas again a vvater applıcation for 
this number though there vvas no actual cultivation $ and in the: follovring year 
1937-1938 one acre of thıs number, that is a httle over one-third of the total extent 
vvas planted vvith rain-fed maıze., On these materials ıt ıs faırly clear that No. 208 
measuring 3 44 acres remamned agrıcultural land notvvithstandıng the fact that 
it vvas sıtuated vvithın the municıpalıty and vvas generalily referred to by the first 
appellant ın an affidavit as a site along vvıth other lands No doubt it vas a poten- 
tıal bullding site ş but it has been used as agricultural land during the relevant 
period. 


Regardıng No 2o6/ı measurıng 7.54 acres the position is not qutte so clear. 
İn 1934-95 ıt is shovrn as vvaste "here is a note of “ vvater applıcation ” vvhich 
indıcate that vvater vvas applıed for and refused VVe have no information regarding 
the use of the land ın faslı r345 but ın faslı 1346 there ıs a note (hat the land vvas 
“ banğar ” or vvaste Tn faslı 1847 it is nöted in the cültivation account that 1 so 
acres of Uhıs number vvas cultivated vvith brinial, irrigated by vvater from.A private 
vvell — İt is clear that this cultivatıon müst have been in the half share allotted 
to the appellants by the partıtıon decree , for the commıssıoner”s report ın the 
partıtıon suit ındıcates that there ıs a vvell vvhıch has a channel serving the land 
allotted to the appellants On these materals, notvvithstandıng the fact that "T.S. 
No. zo6/ı has been maınly İyıng vraste and is sıtuated vvithın the munıcipality 
and has been generally descrıbed as a site along vvith other lands, it seems to us 
clear that this is an agrıcultural land vvhich is hkely to be converted into a 
buıldıng sıte in future but has not yet been so converted. İf these agrıcultural 
lands are excluded having regard to the figures summarısed ın the lovver Court”s 
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finding at vvill be clear that the finding that the appellants are disqualified from 
th: status of agrıculturists by reason of 2roozso (C) is not correct, 


The learned Subordinate Tudge has also found that they are dısqualıfied under 
broviso (D) by reason of their ovvnership of the village of Tedlam vvhich bears a 
yodı of Rs 2384 "This village vvas brought to sale by the respondent ın execution 
of the decree and 1tıs the sale of thıs vıllage vvhich is under attack in the connected 
appeal “The sale vvas heldin 35 and a petition vvas filed under Order ar, rüle go, 
attackıng the sale as bad by reason of varıous alleged irregularıties VVe have already 
ındicated our vtevv that the attack on the sale must fail, but vve have not yet passed 
orders settıng asıde the sale "The question ıs vyhether ın this state of affaırs the 
appellants can be deemed to have been the landholders of the vıllage at the com- 
mencement of the Agrıculturısts” Relief Act, havıng regard to the definıtion of 
“ landhelder ” ın the Madras Estates Land Act as a person ovrnıng an estate or 
part thereof Tt appearsthat the actual possession of theestate ıs novv vvith a receiver 
ap ointed ın the executıon proccedıngs , but vve have no precise information as 
to ihe date of hıs appointment. 

İt has heen argued for the appellants by Mr. Rangacharı that by reason of 
certaın observatıons ın thedecisionof the Privy Counc lin Bödasan Kumarv Mathura 
Prasad Singh, the sale must be deemed to have conveyed the ovvnership to the decree- 
holder at the very moment vvhen it vvas held, regardless of the fact that ıt has been 
pending confirmatıon for somethıng like 10 years ovving to an attack made by the 
ihe appellants themselves on the valıelıty of ihe sale VVe have read the decision 
ust referred to vnth care and can find nothıng ın it to yustify (he conclusion that 
their Lordships vvere intending to lay döyvn that in all sales mn execution, regardless 
of the questıon vvhether there vvas or vvas not anv attempt to get the sale set asıde 
under rule 89 or rule go of Order ər, the ovvnershıp of the property passed to the 
successful bıdder as soon as the auctıon vvas concluded İt seems to us that their 
Lordshıps vvere in that case consıdering the position vvhen”the sale vvas ın fact not 
challenged and had already become absolute by reason of the passage of tıme 
and the actual promulgatıon of the confirmatıon order. "They vvere not concerned 
vyith the position vvhich arıses vvhen either the füdgment-debtor makes a deposit 
of the purchase prıce vvithin the thirty days allovved ın rule 89 or vvhen some person 
ınterested attacks the sale as an ırregular proceeding resulting in materialloss The 
con$tentıon that ın all cases, regardless of confirmatıon, title passes to the.purchaser 
as soon as the auctıon ıs concluded is difficult to econcile either vvith the language 
of section 65 of tbe Civil Procedure Gode or vvith the phraseology used in rule 89 
of Order 2rı asit stood before its amendment in Madras "The latter provısıon 
has received very full consıderation by a Full Bench of this Ceurt in Sizzdar m v. 
Mausa Mavuthar ? It seems to us that the vvhole reasonıng of the learned Tudges 
vvho constituted that Full Bench rests on the assumptmon that, vvhatever may be 
the posıtıon after confirmatıon, vrhen the sale ıs still subiect to attack and is being 
attacked, the ovvnershıp of the property remaıns vvith the yudgment-debtor, sub"ect 
to the possibility that ın the event of the sale bemg cönfirmed that ovmership vüll 
be deemed to have passed to the purchaser retrospectıvely vvith effect from the 
date of the actual sale 

VVe have already indıcated that ın our vtev the sale of Tedlam village vvas 
a, good sale vvhuch should be confirmed Tn that vievv, secing that vve müst növv 
pass an order confirming that sale, vve are dyıven to the consequentual conclusion, 
that, "hatever might have been the position if the sale had bee? set asıde, in the 
vlevv that vve tak“, the confirmation of the sale necessarıly results ın the conclusıon 
that the title of the appellanis to that estate ıs deemed t have been lost vvıth effect 
from the date of the sale, that ıs to say, vvıth effect from a date anterior to the period 
contemplated in section g of the Madras Act, IV of ıg38 


The result, (herefore, ıs that AA O No 694 of 1944 must be allovved and 
the decree must be amended on the İines laıd dovn in the finding of the lovver 
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Court vvhich vvill result ın the decree being satisfied and A A.O No 37z of ı948 

vvıll be dısmıssed and the sale confirmed "The appeHants vrvli receive costs in 

Appeal No 694 of ıg44. ıncludiıng the costs of the findıng and vrill pay costs in 
Appeal No 872 of 1943 

KS CMA .Mo 6934. 0f 1944 allomed 5 

. OMA. .No 8?2 of 1943 dismissed. 
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IN THE HIGH GOURT OF TUD” CATURE AT MADRAS 


PRESENT “—MR. SıpNeY VVansvvoRTH, Offieatıng Chief Tüstice, AND Mn 
Tosrice KOMAN 


Tagadeesam Pıllaı Aöellant” 
0. 
Kuppammal .. Restbondent. 


Madras Estates Lavd Act (1 of 1go9) (as amended by Act XVİİL of 1936), sechon 8 (10) and section 6— 
Private land-— Test—Occutancy rights— V/hen avalable 


Explanatıon 2 to section 6 of the Madras Estates Land Act as amended ın 19386 makes ıt clcar 
that ın respect of an ınam vıllage vvhich vvas not an estate before the commencement of the Madras 
Estates Land (Thırd Amen ment) Act, r936, but became an estate by vırtue of that Act, the expres- 
sıons “ nevr” and “ commencement of this Act” shall be read as meaning the göth Tune, 1994, and 
the expressıon “ hercafter”” shall be considered as meanıns the period after the şoth Vune, 1934. 


A ryot vvho has acqurred an occupaney right by betmg in possession of his holding on the goth 
Tune, 1934, is not entitled to an occupaney right thercafter regardless of vvhether or not he contınues 
to hold the land Section 6 (r) gives the ryot a permanent right: of occupaney in his holding 1 
he has no holdıng he can have no rıght of occunancy 


VVhere on the termınatıon of a lease the landlord vvithout obyection from the former tenant 
gave a fresh lease to another and at the end of that lease admıtted the son of the second lessee to 
possessıon as tenant the ınference ıs that the prevtous lessees surrendered the land at the end of the 
period of their leases and the person subsequently admıtted into possession as tenant gets the rıght 
Of occupancy contemplated by section 6 of the Act 


The defimitron of “ private land ” in section ğ (10) as amended by the Act of rg36 read as a 
vihole ındıcates clearly that the ordınary test for “ private” land is the test of retention by the land- 
holder for hıs personal use and cultivation by him under his personal supervision, 


In respect of such lands, there must be somethıng ın the evidence either by vay ot proof of dırect 
cultivation or by some clear indicatıon of an intent to regard such lands as retained for the personal 
use of the landholder and hıs establıshment ın order to place those landsın the special category of 
prıvate lands ın vvhıch a.tenant under the Madras Estates Land Act cannot acqurre occupaney vıghts 
The mere fact that the landlord ovvns both the varams ın the lands and has been lettıng them out on 
short term leases ıs not sufficient to vvarrant such lands being treated as private lands 


Hıstory of the Tanyore Palace Estates revievved 
Appeal agaınst the decree of the Court of the Subordınate Pudge of Tanfore, 
dated rşth March, 1944., and passed ın O.S. No. 9 of 1949. 


V Govondarayacharı, B. V. Ramanarasu and V. Srimsasan for Appellant. 
The Advocate-General (£ Raşah Aıyar) and A. Sundaram for Respondent. 
The yudgment of the Court vvas delivered by 


The Offaciating Chuef Tustice —The respondent has obtained. a decree for the 
possession of the village of Kaduveli vihich is a part of the Tan?ore Palace Estate. 
The appellant vrho is the tenant clams that the suıt lands are sıtuated in an estate 
governed by the Madras Estates Land Act and that he has occupancy rights thercin 
and cannot be evıcted The trial Cöurt has held that, vvhatever vvas the position 
before the amendment of the Madras Estates Land Act by the Madras Act," XVTITİ 
of 936, the lands must novv be deemed to be part of an estate under the Estates 
Land Act. It has also negatıved the claim of the plaıntıff that these are private 
lands vvithin the definition in section 8 (10) of that Act, But it has held that the 
defendant ıs not entitled to resist the plaıntiff”s clarm for possession because the 
occupaney rıght ın these lands is held not by the defendant but by a previous 
tenant. İn appeal it ıs contended that thıs finding regardıng the subsistence of the 
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occupancy rıght of the previous tenant ıs erroneousş but the respondent contends 
that even grantıng so mueh, the appellant must fail because the İovver court erred 
in holdıng that the lands ın suit are not private land. 


In order to understand the questıon arisingin thıs suitıt s necessary to summarise 
very brıefly the hıstory of the Taniore Palace Estate. In r7og ihe then Raya of 
Tanfiore by treaiy ceded to the East India Company rhe right to collect revenue 
of the lands ın the Tanfore Country and to admınıster yustice therein. The Raia 
retained control over (he Fort ef Tan/ore and vvas also permitted to retaın certaın ” 
villages and lands and palaces "This state of affaırs contınued up to the death 
of (he last Raya ın ı855 On his death, there being no herr, the Court of Directors 
of the East India Company decided that the title of Rala had become extinct and 
the vvhole of hıs propety mcludımg some 1go villages lapsed to the East India 
Company. Accordingiy ın October, 856, Mr. H Forbes appointed for the pur- 
pose, took possessıon Of the entıre estate. 


The senior vvıdovr of the last Rayə then filed a bill mn equtty in the Supreme 
Court at Madras agaımst the East India Company claiming to be entitled to succeed 
to the vvholc of her late husband”s estate. She succeeded before the Supreme 
Court, but on appeal to Hıs Mayesty ın Council it vvas held that the seizure of this 
estate, ıncludıng the publıc and prıvate property of the late Ralfa, vvas an act of the 
sovereıgn povver vvhich could not be questioned in the münicipal Coöüris and the 
claim of the vvidovv vvas therefore reyeeted After thıs decısion the vvidovvs of the 
late Rafa presented a. memorial ın vyhich they asked for a grant of the propertues 
of the late Raya to his heirs as an act of grace and Pustice By: an order dated the 
2ıst August, 1862, passed under the instructions of the Gövernment of İndia vvhich 
had succeeded the East India Company, the equutable claim of the Rala”s vvidovvs 
and daughter vvas recognised and the vvhole of the lands vvere relinquished in their 
favour. İt vvas ordered that the estate should be made oyer to the senior vvidovv - 
to be managed by her and she vvas requrred to provide in a suitable manner for the 
participatıve enioyment of the estate ın questıon by the other vvidovvs— her co-heirs 5 
and on the death of the last survıving vvidovy, the daughter of the late Rala, or faıling 
her the next heırrs of the last Ralfa, if any, vvould ınherit (he property. The Govern- 
ment Agent at "Fanyore vvas dırected to place the senrnor vvidovv in possession of the 
property. Vide Cöota Raya Saheb v. Sundaram Aayar1, 


"In 1866 litigatıon commenced betvveen the Ranees and a receiver vvas appointed 
by the Court. "The vvhole of the vıllages belonging to the "Tanfore Palace Estate 
remaıned ın the possession of receıvers İrom 1866 dovrmn to 1912 vvhen the last 
receiver filed an inter-pleader suit, O S. No. ə6 of 912 on the file ofthe Subordınate 
Tudge of Taniore, v”hich subsequently became O S No. 3 of 199 on the file of the 
District Court of "Tanfore "That suit resulted in the allotment of the village of 
Kaduveli to the o8th defendant ın that suit Subhanandağı Bhonsle Saheb , but 
the propertues vvere subfect to a charge and ın executuon of the decree for the charge 
the propertıes vvere brought to sale and purchased by the present plaıtıff ın Gourt 
auction on the ənd September, 1940. The plaıntiff therefore claımms title as the 
successor of one of the heirs of the grantees to vvhom the estate vvas restored by the 
Government of India. 


The village of Kaduveli forms part of a vattam or group consisting of Kaduveli 
village proper and the hamlet of Punnavasal Te earlier document indicating the 
tenure of thıs village is the paimash account of ı8şo, Ex. D-ı. "This shovvs that 
Kaduveli village including the hamlet of Punnavasal comprised rıver-bed vvet land 
vvhich vvas en)oyed by several mirasdars “ as long as the moon and the sun last.” 
İn Kaduveli vıllage three shares are shovrn as belonging to the Annachatram and 
one share to Miras Chinna Appu Muppan ş and one share vvas apparently divided 
betveen Ramanarnayyan Settı and İagannadha /oshı. There ıs also a recital 
that tvvo of the mirasdars “ntitled to lagannatha /osh”s share namely, Ananda 
————u1r1rr""————“o——  —  —“—”“€“zmfmfüNVX—“““““” ””—— ə ———— 
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Pıllaı and Chidambaram Pillaı, had sold one fourth ofthe Kaduveli lands to Sırkla 
Mosı Sarase Rao Kedike Saheb vrho appears to have been an estate official İt is 
provıded that the Mırası rights of Punnavasal lands should be retained by Ananda 
Pıllaı and Chidambaram Pıllaı and one fourth share of the Mirası rightin Kaduveli 
should be entered ın the name of the purchaser VVhatever be the precıse effect 
of these pammash entres, (hey make it abundantly clear that ın 1880 the village 
consıstıng of Kaduveli and the hamlet of Punnavasal vvas a mirası village in vvhich 
the occupancy right subsisted in individuals other than the landlord 


There is no further documentary evidence until the year 1858 vvhich falis 
vvithın the period after the seızure of the estate by ihe Crov/n and before 1ts res- 
toratıön to the heırs of the deceased Rağa Ex. P-ış ıs the Ilaka Tamabandı Chıtta 
for Faslı ı267. It shovs that the dry lands of Kaduveli village vvere held on a 
three years lease by one Appu Pıllaı Chidambaram Pıllaı, not apparently the old 
mirasdar, on a cash rent of Rs 485 and the vvet lands of the same village vvere held 
on a sımılar lease by the same lessee vvho vras entitled to vhat is called a ğüzrakıdə 
varam of? one-fifth of the produce, that ıs to say, he vvas treated not as a mırasdar, 
but as a mere cultivatıng tenant (In Punnavasal hamlet the mırası rıght of three 
fourths of the vıllage vvas treated as belonging to the Sırcar and the lands vvere 
let to cultivating tenants , vvhercas one-fourth: mirası right vvas held by the original 
miurasdar Chidambaram Pıllaı and the son of the other original mirasdar Ananda 
Pillaı No term ss given for the period of their tenancy. 


In Faslı rə7o, ? € , 186o-6r vvhen the village vas still under the control of the 
Government, vve have Ex. P-ış vvhich is the Thunduvaram lamabandı Chitta ın 
respect of Sırcar Miras lands ın the village of Kaduveli, The term “ ihundusaram”” 
ordınarıly indicates the share of the produce vvhich göes to the mirasdar as dis- 
tınguıshed from the melsaram vvhich göes to the landlord and the ğuzrakıdısaram 
vyhıch goes to the cultiVating süb-tenant, “This account shovvs that the Kaduveli 
lands vvere held on a three years lease by Ekambaram Pıllaı "The total Ööerez is 
given. From this is deducted the melzaram and service manyam melvaram and the 
balance is treated as muzras ihundusaram , that is to say, the yıeld of the lands is 
apportıoned so as to shovv separately the amount vvhich goes to the estate as repre- 
sentıng the landholder, the amount vhıch is payable to the service inamdars and 
the amount vvhıch the estate takes as also the holder əf the mırası rıght. İm,the 
hamlet of Punnavasal, the three ğangıs of sırcar miras are treated ın a sımilar vay. 


Ex. D-g ıs the /amabandı Ghiıtta of Kaduveli village for Faslı 1278 and is 
dated the şoth Tune, :864 It contains a reference to damage by floods to the 
lands belonging to the one-fourth mirası holder in Punnavasal, Ananda Pıllaı, 
Chidambaram Pıllaı, and also sımilar damage to ihe lands belonging to the Palace 
miras İt also refers to a İlease of the Palace mıras, vvet and dry lands ın Kaduveli 
village for three years to one Arumuka Nadan, vrhose name clearly shovvs that he 
cannot be an heır of any previous mirasdar, he being of a different caste, and partı- 
culars are given of the receipt as Palace miras £hundusaram out of the lands ın the 
enioyment of artısans and servants. From thıs document it is clear that Punnavasal 
vvas still bemng treated as bemg a hamlet of vhich the mirasi rights vvere held as to 
three-fourths by the Palace and as to one-fourth by the representatıves of the original 
mirasdars, vvhereas Kaduveli vvas treated as a village ın respect of vvhich the Palace 
ovvned the mirası rights and leased the"lands for a term of years to a tenanb, 


This state of affairs seems to have continued throughout the period durıng 
vvhich the recervers held the lands The subsistence of private mirası right in one- 
fourth of Punnavasal vvas contınuously recognised and theother three-fourths in that 
village vvas treated as belonging to the Palace and the tenants took the lands for 
short periods under leases An attempt has been made to deduce from one muchilika 
Ex. P-r6 dated the goth Tuly, 1878, a state of affairs in vvhich the Kaduveli vvet 
lands vvere actually under the direct cultivation of the receivers, Ex, P-ı6 isa 
muchilika executed by the cultivators of the lands. It recıtes that Kaduveli vvas 
“on aman” during the fasli and the cultivators received an advance of Rs. 350 
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for purchasing seeds for vvet lands and that they undertook to ieturn that amount 
in instalments Far from thıs bemng evıidence of direct cuültivation, it seems to us 
very clearly to be evidence that the land vvas cultivated by lessees on a sharıng 
system vvhiıch is the ordinary meanıng of the term “ aman:” "The fact that the 
culuvators received an advance for the purchase of seeds is the clearest possible 
ındıcatıon that the lands vvere not cultivated by hired secvantz of the landlord. 


It is unnecessary to go into the details of the subsequent İeases of Kaduveli 
lands, Upto the time of the passıng of the Madras Estates Land Act ın 1908, there 
is no ındıcatısn that the lands vvere regarded as home-farm lands of the estate, 
unless such an indication can be spelt out of the vvords 

““ belong to and remaınıng ın the enyoyment of the estate” 

found ın some of ihe lease deeds. An attempt has been made to argue 
that the Tamıl vvord “ sonthamana ”” vvhıch literally means “ ovvn,” indicates 
somethıng more than mere ovvnership and is used to refer to the “ private” 
nature ofthe tenure of the lands as dıstınguıshed from ordinary lands ın vvhich 
the estate clarmed no rıght of personal enioyment of the sol VVe find ourselves 
unable to agree to this suggestion İt is, hövvever, clear that the recetvers 
granted leases for these lands and ın some cases they granted leases before 
the termınatıon of the prevıous lease, probably ovvng to abandonment by the 
prevrous lessee ş and that though there ıs nothıng to ındıcate thatthe estate regarded 
these lands as home-farm lands, they veere clearly regarded as different from lands 
held by mırasdars and vvere lands ır? respect of vvhich the lessee had no right of 
occupancy "The Vlamabandı account for ıgor, Ex P-oz shovvs clearly that the 
Kaduveli lands vvere held on muchilikaş vvhich vvere term İeases, vvhercas the one- 
fourth mirası lands privately ovyned in Punnavasal vvere referred to as bemg held 
on a permanent lease, vvhile ihe three-fourth Palace miras ef that hamlet vvere 
given on a İcase for a period After tbe passıng of Madras Act 1 of rgo8 the leases 
in respect of Kaduveli lands contaıned a recital that the lands formed prıvate lands 
remaınıng throughout ın (he enyoyment of the estate 


On the r4th May, ı929, vvhen the estate vvasın the control of an usufructuary 
mortgagee, the ımmediate predecessor of the present defendant, Raghunatha Tngle, 
executed a lease muchilıka, Ex P-rı, in favour of the mortgagee “That document 
contaıns a recıtal that the tenant vvill not sub-lease (he lands vvithout permission, 
that the leased lands do not form paıt of an estate vvıthın the definition in Madras 
Act 1 of rıgo8 and that ihe tenant has no occupancy rıght ın the lands leased and 
should surrender the lands on the termınatıon ef the lease In ıoşı the defendant”s 
father, Vısvanatha Pıllaı, took a sub-lease for three years from Raghunatha Ingle 
Ex P-ır (a) is the muchiulika relatıng to that lease and it contaıns similar recitals 
admittıng that (he lands demised did not form part of an estate under Act 1 of ıgo8 
and that the sub-lessee had no occupanev rıght ın the land "The lease granted to 
Raghunatha Tngle termınated at the end of Faslı 1944 and on the oqth May, 1994, 
the sub-lessee, Vısvanatha Pıllaı, presented a petıition to the landloid Subbanandayı 
Bhonsle, Ex D-o, ın vvhich he asked for a direct lease of those lands for three years. 
Thıs vvas duly granted and is evidenced by Ex D-ş “These documents do not 
ındicate vhat had happened to the previous lessee, Raghunatha Tngle “The natural 
inference ıs that he had surrendered hıs lease and vvas not askıng for a renevval, 
(he term of (he lease having expired 


The three years lease given to Visvanatha Pillai vvould last until May, 1987. 

On the ə?7th December, 1937 vve have vvhat ıs described as a statement ın vriting 

given by the present defendant to the receıver then ın charge of the lands vvhich 

recites an oral lease ın his favour of the land on condition of his payment of Rs: 140 

cash and ə25 kalams of paddy for Fasl ıg47 (ts common ground that from 

Faslı 1347 onvvards the defendant has been the lessee of the lands orıgınally leased 
to hıs father 

On these facts the learned Subordinate Pudge has given a deciee to the plamntıff,” 

not on the ground that the lands are prıvate lands of the estate, vvhich vras the case 

asserted in the plaint, but on the strength ofthe theory, of vvhich the pleadings contain 
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no suggestion, that though there ıs an occuparıey rıght, that right vvas held not 
by the defendant or his father, but by the prevıous tenant, Raghunatha Ingle, 
vyho is presumed to have been the tenant of the holdıng on the goth Tune, 1934, 
the date contemplated ın the second explanatıon to section 6 of the Madras Estates 
Land Act as amended ın 1986. İt seems to us that the learned Subordınate Tudge 
has mısunderstood the effect of section 6 of the Act, "The first sub-section is as 
follovvs .— i 


“ Subyect to the provısıons of this Act, every ryot növv in possession ör vvho shall hercafter be 
admıtted by a landholder to possession of ryoti land situated in the estate of such landholder shall 
have a permanent rızht of occupany ın his holding” 2 


and Explanatıon (2) makes ıt clear that ın respect of an inam village vvhich vvas 
not an estate before the commencement of the Madras Estates Land (Third Amend- 
ment) Act, ı936, but became an estate by vırtue of that Act, the expressıons “ novv” 
and “ commencement of thıs Act ” shall be read as meanıng the goth day of Tune, 
1934, and the expressıon “ hereafter ” shall be consıdered as meanıng the period 
after the goth day of Vunec, 934 “The learned Subordiınate Tudge seems to pro- 
pound a theory that if once a ryot has acquıred an occupaney rıght-by bemg ın 
possessıon of his holdmng on the goth Pune, 1934, that occupancy right vvill enure 
for him thereafter regardless of vvhether or not he continues to hold the land This 
seems to us cleariy to be a fallacy and a very dangetous fallacy , for, ifıt vvere correct, 
ıt vvould enable a landlord to keep a nomünal occupaney ryot to vvhom he did 
not look for the payment ofrent and to treag the person admıtted to possessıon of 
the holdıng by hımself as a mere tenant at vvill, vvhich vvould defeat the vvhole 
obiect of the amendıng Act of rg36 Section 6 (r) gives the ryot a permanent 
rıght of occupancy ?z 2is holding (If he has no holding, he can have no right of 
occupancy “The natural inference from the facts of the present case vvhereby 
on the termınatıon of the lease of Raghunaltha Tngle the landlord vvithout obyection 
from the former tenant gave a fresh lease to the defendant”s father and at the end 
ofthatlease admıtted the defendant himself ınto possessıon as tenant, ıs that 
Raghunatha Ingle surrendered the land at the end of the period of lease and 
that the defendant”s fatheı did the same at the end of the period of hıs lease, There 
is no evidence vvhatever to ındıcate that Raghunatha Ingle had any holdıng 
ın the land after the termınatıon of his lease. TUlnless it vvere establıshed that he 
contınued to be the tenant of the land, notvuthstandıng the grant of a lease to.the 
defendant”s father, the occupaney rıght vvould be lost to him. İt is abundantly 
clear that a ryot can surrender hıs land, and if he does so he loses the occupancy 
right, for he has lost the holding VVe ave therefore unable to agree vvith the learned 
Subordınate Tudge ın his vievv that the defendant, though he vvas admıtted into 
possessıon by the landlord, dıd not thereby get the rıght of occupaney contem- 
plated ın section 6 of the Act 


The learned Advecate-General vvho appears for the respondent, vvhile not 
concedıng that the vievv of the learned Subrodinate Pudge on the question of occu- 
paney rıght ıs vvrong, rested hıs case. maınily on thç contention that the learned 
Subordınate Tudge erred in holding that the suit land 1s ryoti land. His conten- 
tıon is that the land s prıvate or home-farm land vvhich ıs excluded from the defi- 
nition of “ ryoti land ” and that therefore the admıssıon of the defendant to posses: 
sıon of that land dıd not confer on him any right of occupaney “The learned Sub- 
ordınate YVudge refected a sımılar contention before him mainly on the eground 
that there ıs clear evıdence that Kaduvelı vıllage vvas originally a, mirası village 
and that there vvas no proof of dırect cultivation of the land by the landholder 
or of any cırcumstances cleariy indicatıng that the land had been converted into 
prıvate land For this part of his argüment the learned Advocate-General had 
laıd great emphasıs on the fact that by the act of state ın 859 the Crovvn confis- 
cated all the rıghts held by the late Raya ın the vvrhole estate ıncluding his private 
property thereın "The argument ıs that, grantıng the subsistence of mirası rights 
vvhen the suit village vvas held under the Rafğa of Tanfore, the act of state put an 
end to all proprıetary rıghts and the title vvhich the plaintiff növv holds must be 
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traced back, not to the title of the last Rafa of "Taniore, but to the title conferred 
by the grant from the Crövmn in 1866 On this basıs it is contended that the 
subsistence of a mırsaı rıght in 1880 is not relevant and vvhat vve have (o consider 
is the effect of the grant to the heırs of the late Raya of the estate vvhich, so far as 
the maın vıllage of Kaduvelivvas concerned, vvas clearly a grant of both the melvaram 
and the kudıvaram Tüt is argued that startıng from thus point, vve have a village 
in vvhıch the grantee clearly held both the varams and that from 1866 onvvards 
it has been made abundantly clear that the grantee never treated the maın village 
of Kaduvelı as ryotı land "The leases vvere all given för terms and vvere frequently 
canc 1led before the term had expired and the vvhole course of conduct of the Gov- 
ernment before the grant and of the recervers v”ho represented the estate after 
the grant ıs consıstent only vvith the theory that no occupancy rıght vvas regarded 
as subsıstıng, the lands bemg regarded as the private property of the estate ın vvhich 
the granit of a lease conferred no further rıghts than those specıfied ın the contract. 
Emphasıs ıs laıd on the fact that the tenants vvere not allovved to cut trees, not 
allovved to grant subleases vvıthout permissıon and vvere obliged to surrender the 
land on the termınatıon of the lease 


VVe shall consider first the effect of the confiscatıon of the property of the late 
Raia: of Tanyore in 1859 and its regrant to the heırs of the Rala ın 1862 VVe 
must remember that vve are not novv concerned vvith a case in vvhich a former pro- 
prietor is tryıng to enforce agaınst thç Crovmn a title derived from a  previous 
sovereıgn İt is no doubt veell settled that ın such circumstances münicipal Courts 
can enforce agaınst the nevv sovereıgn only such rights as had been conferred or 
recognısed by the nevv sovercıgn after the act of state changed the sovereıgnty 
The cases quoted on the subiect vvere the Taniore Palace case—77e Secretary of State 
an Council of İndia v. Kamachee Böye Sahabat, Vaşesingn v. Secretary of State for İndıa?, 
Cook v. Sör:gg3, Secretary of State v Baz Ra) Baı8, and Secretary of State for İndia v. Sardar 
Rustan Khan$  “İhe authoruty of these cases leaves no döubt that vvhen the pro- 
perties of the Rafa of "Tanfore vvere confiscated by the Crovvn, if the Crovn had pur- 
ported to confiscate also the propyietary Trıghts of the mırasdars holdıng under 
the Rafa of Taniore, these mırasdars could not ın the local Couris have establıshed 
as against the Crovrn the subsıstence of their rights, except to the extent to vvhich 
the Crovmn had regranted those rıghts or recognised their continuous subsistence, 


e İt does, hovvever, seem to us clear from the docüments in this case that vvhen 
the Crovvn confiscated the assets of the Ralfa of Tani?ore, it did not purport to con- 
fiscate the rıghts of the mırası proprıetors other than the Ral)a hımself, Tt ıs 
clear that the subsıstence of the mırasi right in one-fourth of the lands of the Punna- 
vasal hamlet vvas not confiscated by the act of state vvhıch deprived the Rala”s 
heirs of hıs lands , and even vvith reference to the Rafa”s lands, although there 
vvas a. confiscatıon of all hıs propertres, the Crovvn continued to recognise the sub- 
sistence of mirası right in those properttes, by treatıng separately the income from 
the melvaram and from the mırası rıght, a sımılar recognıtion is found vvhen the 
estate vvas given back to the hçirs ofthe Raya. İn the hamlet of Punnavasal prıvate 
mirası rights still subsisted and it vvas clearly recognised that in the rest of the lands, 
the mirası rights also subsisted as such, though held by the estate ttself , and the 
same seems to have been the position vvith reference to the main village of Kaduveli, 
(houglh (he recitals are nöt so cleai in iegard to this village because no private 
mırasdar remaıned. VVe do not knovr höv, the Rafa of Tan?)ore acquıred the 
mırasf rights in the mains village of Kaduveli ş but vve may take it as establıshed 
that after the rendıtıon of the estate there vvas no recognitıon of the subsistence 
of any occupanecy rıghtın any tenants ofthe main vıllage vvho vvere holding lands 
under the receıvers or under the actual ovvners of the estate “The recital ın leases 
execut d after the comıng ınto force of Act 1 of ıgo8 of vvords to the effect that 
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the land vvas the private land of the Zamındar vvere obviousİy ınserted vvith an eye 
to the provısıons of the Act and cannot have any evidentiary value 


It is not really necessaıy for us to determine vvhether or not the village of 
Kaduveliı ıncluding the hamlet of Punnavasal formed an estate under the Madras 
Estates Land Act as ıt stood before the amendment of 1936 "The Full Bench 
v”hiıch decided. Sundaram Agyar v Ramachandra Ayyar3, ansvvered ın the affirmatıve 
the questıon vvhether the TTanyore Palace Estate vvas an estate under the Madras 
Estates Land Act, I of rgoğ This decision has in some cases been distingülshed 
on the ground that only one vıllage vvas then under the consıderatıon of the Court, 
but ın terms the ansvver of the Full Bench appears to ınclude the vvhole of the estate. 
There ıs much to be said for the vievv that vhen the grant ıs considered as a vhole, 
it must be regarded as a grant of the land revenue to a person not ovrning kudivaram 
in the land, although ıt can be shovn that ın the case of individual lands in the 
estate the kudıvaram interest vvhich had been previously ovvned by the Raya vvas 
included ın the rendition to his hems VVhatever be the effect of the applıcatıon 
of the Madras Act 1 of ıgo8 to this estate, all doybt is removed by the passıng of 
the amendıng Act ın 1936 


If vve assume that the title of the palıntıff is to be traced solely to the grant 
of 862 vvithout reference to the exıstence of a mirası tenure under the previous 
ovvner, can ıt be said that on the facts proved ın this case the lands ın Kaduveli 
come vvithın the definıtıon “ of private land,” in section g (10) of the Act? Under 
the Madras Estates Land Act as it stood before the amendment of 1936 “ prıvate 
land ” vvas defined as “the domaın or home-farm land of a landholdei by vvhatever 
designatıon knovvn such as khambattam, khas, sir or pannar”. Section 185 of the 
Act provıded that ı 


“€ VVhen ın any suit or proceeding it becomes necessary to determine vvhether any land s the 
landholder”s private land, regard shall be had to local custom and to the question vvhether the land 
vyas before the first day of Vuly, 1898, specifically let as private land and to any other evidence that 
may be produced, but the land shall be presumed not to be prrvate land until the contrary is shovn , 
Provided that all land vrhich is proved. to have been cültivated as private land by the land holder 
hımself, by his ovn servants or by hired labour vvith his övrn or hired stock for tvvelve years imme- 
dıately before the commencement ofthıs Act shall be deemed to be the landholder”s prıvateland”” 
VVhen dealıng vvith the questıon vvhether land vvhich had once been ryoti land 
can have been legally converted ınto private land before ihe passıng of the Estates 
Land Act, a Bench consıstıng of VVallıs, C.7., and Seshagırı Ayyar, T , in thescase 
of Zamindar of Chellamtallı v Somayya?, held that such a conversion should be proved 
by very clear and satısfactory evidence "The learned Chref Tustice in holding 
that the evıdence adduced vvas not sufficıent for the purpose quoted the case of 
Budley v Bukhtoo8 in vvhich it vvas held that sir land vvas land  vvhich a Zamıindar 
had cultıvated himself and intended to retain as resumable for cültivation by himself 
even vvhen from tıme to time he demised it for a season "The learned Chief Pustice 
appled the same test and held tbat the plaıntiff had farled to satisfyıt. This decision 
came on before the Prıvy Council on appeal in Tarl/agadda Malhkaruna Prasad 
Vayudu v Somayyat and their Lordships quoted the above passage from the yudgment 
of the Chef Tustice vvith approval ponting out that this test is obviously suggested 
by section 185 of the Act "The yudgment of VVallıs, C.7 , in the case yust quoted 
aİso consıders the meanıng of the vvords “domam or heme-farm land of a landholder 
by vvhatever desıgnatıon knovvn,” and points out that the dıctıonary meanıng of 
the vvord “ domaın ” ıs “ the land about the mansıon-home of a lord and ın his 
immedrate occupancy ”” Seshagırı Ayyar, / , on the same subiect quotes from the 
Eneyclopaedıa Brıttanıca in support of the vievv that the vvord “ domaın ” means 
“ land immediately surrounding the mansıon or dvvelling house, the park or chase,” 
and expressed (he vtevv that ıt vvas in a sımılar sense that the Legislature used the 
expressıon “These decısons are quoted in an uünreported case in: Toruoaruy 
ı (1917)32ML ) 33 ILR 4oMad g89 3 (q8z?ı) NVVPHCR z2oş 
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Sri Töagarafasıamı Deoasthanam Rayan Katlalaa v Muthusmamı Odayar3 
on vvhich the learned. Advocate-General has relied, and are dıstınguished 
on the ground that they only relate to cases ın vvhich the land vvhich vvas or ıgınally 
ryoti land vvas clarmed to have been converted into private land "The learned 
Tudges in the unreported case dealt viith the more elaborate definition of prıvate 
land given in section g (10) of (he Madras Estates Land Act as amended ın ıggö ın 
order to arrıve at a decision on the facts of that partıculair case ihat land vvhich had 
never been ryotı land and vrhich vvas shovrn to have been treated ın many TESpeCİs 
as if it vvere ryoti land, could come under the headıng of domain or homefarm 
land by vrhatever designatıon it is knovm, even though there vvas no proof that 
there had been actual cultivation by the lağdholder The learned Tüdges deal 
vvith the definition ın a vvay vvhıch, vuth very great respect, vve find difficult to 
reconcıle vvith the decision of the Privy Council Tust quoted VVe are not concerned 
vvith the correctness of the unreported decısıon on the partıcular facts before the 
İcarned Tudges , but vvith some of the observatıons contamned in that yudgment 
vve must express our respectful dısagreement "The definition of “ private land” 
in section 8 (o) as amended by the Act of 1936 is as follovvs 


“ Private land (a) in the case of an estate vvithin the meaning of sub-clauses (a), (5), (c) or (e) 
of clause (2) means the domam or home-farm land of the landholder by vvhatever designatıon 
knovvn, such as Aam”attam, Khas, sır or bannat and includes all land vhich is proved to have been 
cultivated as private land by the landholder himself, by his ov servants or by hıred labour, vvith 
his ovvn or hired stock, for a continuous period of tvvelve years immediately before the commencement 
of this Act , and (2) in the case ofan estate vvithih the meaning ofsub-clause (4) of clause (2), means— 
(0) thedomaınor home-farm land of the lamdholder, by vvhatever designatıon knovm, such as 
khambattam, khas, sır or fğanna: , or 

(ee) land vihich is proved to have been cultrvated as private land by the landholder himself, 
by hıs ovvn servants or by hired labour, vvith hİs ovvn or hired stock, for a continuous period of 
tvvelve years ımmediately before the first day of Vuly, ıgo9, provided that the landholder has 
retaıned the kudıvaram ever sınce and has not converted the land into ryotı land, or 


(ni) land vehich is proved to have been cültivated by the landholder himself, by hıs o”yn servants 
or by hired labour, vnth his övvn ör hired stock, for. a continuous period of tvyelve ycars ımmediately 
before the first day of Noyember, 1933, provıded that the landholder has retaıned the kudivaram 
ever since and has not converted the land into ryoti land , or 


(0) land the entire küdivaram in vihich vvas acqurred by the landholder before the first day 
of November, 1939, for valuable consıderatıon from a person ovyning the kudivaram but not the 
melvaram, provıded that the landholder has retaıned the kudivaram ever since and has not converted 
the land ınto ryotı land, and provided further that, vyhere the kudivaram vvas acquıred at a sale for 
arrears of ren", the land shall not be deemed to be prıvafe land unless tt is proved to have been 
cultıvated by the landholder humself, by his ovn servants or by hired labour, vvith his ovvn or hired 
stock, for a contınuous period of tvyelve years sınce the acquısıtıon of the land and before the com- 
mencement of the Madras Estates Land (Thırd Amendment) Act, r936”” 

VVe are novv concerned vvith sub-clause (5) of that definition In that sub-clause, 
the first paragraph descrıbes private land as the domaın or home-farm land of the 
landholder, by vvhatever designation knovm, and certaın vernacular equivalents 
are given The Legislature did not use the vvords “ domaın or home-farm land” 
vvithout attachıng to them a meaning ş and it ıs reasonable to suppose that they 
vvould attach to those vvrords the meanıng vvhich vvould be given to them. ın ordınary 
English İn ordinary English usage the term domain or home-farm, as is indicated 
by the şudgment ın Zemındar of Chellağallı v. Somayya?, vvould connote land appur- 
tenant to (he mansıon of the lord of the manor, kept by the lord for hıs personal use 
and cultivated under his personal supervision, as distinct from lands let to tenants 
to be farmed vvıthout any control from the lord of the manor other than such 
control as ıs ıncident to the lease, İt seems to us that the sub-clause (3) (1) of the 
definutfton is intended to cover those lands vvhich come obviousiy vvithin vhat vvould 
ordmnarıly be recegnised as the domaın or heme-farm , that is to say lands appur- 
tenant to the landholder”s resıdence and kept for hıs en)oyment and use The 
home-farm ıs land vvrhich the landlord farms himself as distinct from land vrhich 
he lets out to tenants to be farmed. This first clause therefore ıs meant to ınclude 
and sıgnıfy those lands vvhich are mn the ordinary sense of the vvord home-farm 
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lands. The other clauses of the definition appear to deal vyvıth those lands vvhıich 
vvould not necessarıly be regarded as home-farm lands ırf the ordınary usage of the 
term, for ınstance lands vvhıch are at a dıstance from the domaın or home-farm 
but have been cultıvated personally by the landlord for the requımed period of 
years, or lands ın vvhich the entire tenant”s right has been purchased by the landlord 
from the tenant vvhen the land has never been treated asryotiland sınce the purchase, 
and vvıth reference to those lands there ıs a provıso that lands yurchased at a sale 
for arrears of revenue shall not be regarded as prıvate lands unless cultıvated directily 
by the landlord for the iequrmed period İt seems to us (hat the definition read 
as a vvhole ındıcates cleariy that the .ordinary test for “ private” land ıs the test o 
retention by the landholder for his personal use and cultıvatlon by him under hıs 
personal supervisıon No doubt such lands may be let on short leases for the 
convensence of the landholder vvithout losing their distinctive character . but 1t 
does seem to us to be ınconsistent vvi h the seheme of the Madras Estates Land Act 
as amended to treat as private those lands vvith reference to vyhich the only pecultarıty 
is the fact that the landlord ovvns both the varams ın the lands and has been letting 
them out on short term lcases There must ın our opınıon be somethıng in the 
evidence either by vvay of proof of direct cultivatıon or by some cleir ındıcation 
of an ıntent to regard those lands as retaıned for the personal use of the landholder 
and hıs establıshment ın order to place those lands ın the special category of prıvate 
lands ın vvhich a tenant under the Madras Estates Land Act cannot acqure occu- 
pancy rights gə 


It seems to us that there are no materials in the present case to shovv that those 
lands have been so cultivated or retained by the landholder Ttiissaid that they are 
situated vvithın a mile or tvvo of one of the palaces in the estate ş but they vvere not 
ın origin home-farm lands, before the seizure of (he estate from the Ralfa, and seeıng 
that the estate has been under successive recervers almost continuousİy sınce the 
re-grant, there ıs no evidence that the grantee treated those lands as lands kept 
for hıs personal use and occupatıon or cultivated them under his personal super- 
visıon Seeıng that the lands cannot come under any other clause of the definıtıon 
(han clause (2) (1) of sub-section (10) of section 3 and havıng regard to the fact that 
the presumptton ıs ın favour of the ryotı character of the lands, vve must hold that 
the plaıntıff has failed to prove that the lands are private lands 


Tt follovvs from these findıngs that the appeal must be allovved vvith costs here 
and ın the Court belovr and the plaımtıff”s sürt dismissed. 


IN THE HIGH COURT OF VUDICATURE AT MADRAS. 
PRESENT —MR YusrıcE YVADSVVORTE AND MR. VusTicE PATANTALI SASTRT, 


The Official Recerver ofSouth Arcot, representing Somasundaram 
Chettiar, ınsolvent ın 1 P. No ro of 928, on the file of the 
District Court, South Arcot Appellant”" : 


0 
V.RM K. M M Kulandaıvelan Chettlar and others , — Hesbondenis. 


Custom—Nattukottat Chettar community —Stridhanam of married oman—Son təhether entitled o qotnt 
interest to excluston of daughler—Degosit of stridhanam. amount in name: of another—T rust if constütuled— 
Limatahon Aet IX of 1908, S ro—Ağrlıcab:lv(y —İnsoloeney of banker—Raght 10 abbly for tracmg order. 


The plaıntıff”s mother vvas marred to the second defendant Ain ı897 At the time ofthe 
marrıage, strıdhanam vvas given to her by her brother in the shape of a hundiı vvhich vvas handed over 
to 24”: father “The proceeds vvere credited ın the name of AM ın the head office accounts of the famıly 
firm After the parlıtıon betvveen A/”s father and hıs brothers ın or about rgo0o the amount vvas held 
ın the business by 24”: father”s branch of the famıly vvhich continued ündivided In 1Igo8 the said 
amount vvith accrued interest vvas transferred to the money lending firm of the matemal uncle of 44, 
and vvas there held ın the individual vilasam of 4/2 İn rgög the maternal uncle of 4 vvas adyudged 
insolvent and the mother of the plaıntıff unsuccessfully applied to recover the strıdhanam amount 
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as trust property On the death of the mother ın 1985 the plaıntıff continued the proceedings 
ınstituted by his mothei but his claim to recover the strıdhanam amount on the footıng that it vvas 
trust property vvas ultumately negatıved In 1989 the plaıntiff instituted the present suit for recovery 
of the strıdhanam amount from the Official Recerver alleging that the deposit constituted a trust and 
that he vvas the beneficiary thereof He clamed that he vvas entıtled to a yomt interest in the fund 
even durıng the lifetime of his mother and that he discovered only ın 1936 that the amount had been 
İraudulently adyusted for the satısfactıon of the private debts of 24 

Held, there vvas no custom among the Nattukottaı Chettiar community by vvhich the sons acquır- 
ed a yomtright in the stridhanam property of the mother durıng her lifetime to the exclusıon of 
her daughters 

FHeld also, that ın asmuch as the plaıntıff vvas clammıng rights through her mother his claim vvas 
barred by zes yudıcala by reason of the earlıer proceedings instituted by the mother and continued by 
the plamtıff unsuccessfulby as her legal representatıve. " 

Held further, that in the circumstances the plamtiff vvas ın any event not entitled to recover the 
amount as trust money as the relatıonshıp betvveen the partıes vvas that of debtor and credıtor and 
sər vvas no breach of trust on the part of the ınsolvent in adyusting the amount tovvards the ltability 
o 

Even vhere a banker accepts a deposit of trust möney vvith knovvledge of the trust as an 
investment in his firm, he does not become a trustee of that money ım the sense of that expres- 
son and S ro of the Limitation Act çannot apply to such a case 

Appeal agaınst the decree of the Court of the Subordınate Tudge, Devakottah, 


dated 4th September, 1943, ın O S. No. r8s of ı9gg 
ST. Srintvasagobalacharı and K. R Rangasıvamı Atyangar for Appellant 
/e. Goğalasıcamı Aşyangar and K. Srinioasan for Respondents 
The Tudgment of the Court vvas flelivered by 


Patamah Sasin, 7 —Thnıs appeal raıses a question of some general ımportance 
to the Nattukottaı Chettiar community of Southern İndia, giz , vvhether a son 
ıs entitled by the custom of the community to a İoınt interest in his mother” stri- 
dhanam durıng her hifetime 


The plaımtıff”s mother Deivanaı Achı vvas married to Muthappa Chetty, 
the second defendant ın the surt ın 1897 At the time of tİte marriage, stridhanam 
vvas given to her by her brother in the shape of a hundi for Rs s,o6ə-8-o vrhich vvas 
handed to Muthappa”s father, Muthıah Chetty “The proceeds vvere credited 
as usual in the name of the second defendant ın the oorkadaz (head office) accounts 
at Devakottaı vvhere Muthuah Chettrs famıly vvas carryıng on möney-lending and 
bankıng business under the oz/asam V. RM K vvth branches at Madura and other 
places. After the partıtıon betvveen Muthuah Chetty and hıs brothers ın or about 
IgoO the amount appears to have been held by Muthiah Ghetty”s branch of the 
family vrhich continued undivided and assumed the vz/asam V RM. K.M. Accord- 
ing to the plaıntıff, a sum of Rs 5,143-6-ş out of the strıdhanam fund, vvhich by that 
tıme had amounted vvith accrued interest to Rs. 8,643-6-s, vvas transferred ın 
October 1go8 to the A. PR. S SM. money-lending” firm at Villupuram of Soma- 
sundaram Chetty, the maternal uncle of the second defendant, and vras there held 
in deposit ın the individual volasam of the second defendant. V. RM K. M.M. 
Somasundaram Chetty vvas adyudıcated insolvent by the District Court, South 
Arcot, ın February ı929 and his estate ıncluding: all the assets of the Vıillupuram 
firm vested ın (he appellant here, the Officral Receıver, South Arcot, vvho vvas 
the thırd defendant ın the sutt Somasundara died in 1932 and soon after his death 
Dervanai Achı ınıtiated proceedings before the Official Receiver for recovery of 
Rs. 40,324-5-6 made up of the said sum of Rs. 5,143-6-ş and accrued interest 
Rs. 35,ı8o-5-8 clarming that “ according to the custom of our community the 
money, payable to me should be deemed as a trust fund for legal purposes”” and 
should be paıd ın full. The Official Recerver reiected the clamm on the grounds 
that ıt vvas not satısfactorily made out, that there vras no trust and that the claim 
vvas barred by İrmitatıon Dervanai Achı filed a petition, G, M. PB. No 459 of 1982, 
by vvay of appeal to the İnsolvency Court. Agreeimg vvith the Official Receiver, 
the learned District Tüdge: dismissed the petition on zöth November, 19998, and 
thereupon Dervanaı Achı preferred an appeal, A A. O. No oo Of 1984, to this 
Court. During the pendency of that appeal Deivanaı died in November 1985, 
and the present plaintiff as her son applied to this Court ın C M. P. No. 175 of 
1930 to implead him as the legal representative of his deceased mother alleging 


“ 
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that “ accordıng to the custom prevaılıng among the Nattukottai Chettres I am the 
sole herr to the strıdhanam amounts left by the deceasedi” and that he vvas vulling 
to ımplead Thenammalı Achı hıs sıster as a party respondent “ to avoıd any possible 
dıspute from the respondent”” "The applıcatıon vvas ordered and the plamtilT 
vras added as the second appellant and "Thenammaı Achı as the thırd respondent 
ın the appeal On ıst October, 1987, this Court agreed vvith the District Vudge 
that Deıivanaı Achı faıled” to prove her claım and dismissed the appeal vvithout 
going ınto the question of limitatıon. 


The plamtıff nov, sues in the Court of the Subordinate ludge, Devakottah, 
for the recovery of the same amouni, sız , Rs s,143-6-3 vvith interest up to datc 
of süut on substantıally the same allegatıons except ın regard to tvvo partıculars. 
He novv alleges that the trust created ın respect of the strıdhanam moneys vas, 
accordıng to the custom of the Nattukottaı Chettrar communuty, for “ the benefit 
of Detvanaı Achı and her male children and, in their absence, her female children,” 
and that after the death of Deıvanaı Achı ın ıggə he became ““ the sole beneficiary 
under the irust” In otheı: vvords, he claıms that he became entitled to a yomt 
ınterest ın the fund even during the lifetime of his möther under the very terms 
of the orıgınal gıft. "Fhese terms, admıttedly, vvere never expressed or reduced 
to vyritıng but are, it is said, to be implted from the custom alleged. He further 
avers that he dıscovered only ın December ıg38 that Somasundaram Chetti, cither 
ın collusion vvith the second defendant and Müuthrah Chetti or othervvise, purported 
to adğust the trust moneys tovvards debts ovveed by them to Somasundara”s firm 
by makıng fraudulent entries ın the accounts and thereby committed a breach of 
trust. The plaıntıff clarıms that hıs cause of action dates from such dıscovery. 


The defendants ı and z did not contest the sui, but the thırd defendant 
representıng the estate of Somasundaram Chetti filed a vvritten statement pleading, 
ənler aha, that the suit, so far as he vras concerned, vvas not maintainable vvithout 
the permussıon of the Insolvenecy Court vvhich has refused permission, that the 
claım vvas barred by limitatıon and that it vvas zes yzdicata by reason of the decision 
ın the claım proceedıngs instituted by Dervanaı Achiı in the İnsolvency Court. 
Issue$ 6, 7 and 8 vvere raısed on these pleas and vvere trıed as prelımınary issues, 
the partıes being allovved to file such documents as they relted upon in regard 
to these ıssues The Court held that the plaıntıff”s claım vvas barred as zes yudecala 
and that the suit vvas not maıntaınable ın the absence of permission by the Insolvency 
Court. It accordingly dismissed the suit vvithout considering the other issues 
arısıng ın the case 


The plaıntıff thereupon appealed to this Court vyhich by its füdgment dated 
ə8th Aprıl, 1943, set asıde the dısmıssal and remanded the sutt to the trial Court 
to be decıded on the merits “The Court pomnted out that the plaıntiff”s case vvas 
dıfferent from the case set up by hıs mother vvho averred that the trust fund vvas 
her ovrn strıdhanam, vvhereas the plaıtıff novv clammed that the trust fund vvas 
constıtuted for the benefit of the ıssue of the marriage as vvell as ofthe mother. "Lhe 
plaıntıff therefore dıd not clarm the money through his mother and the doctrıne 
of res pudicata had no applıcatıon. "The Court further held that no leave of the 
Insolvency Court vvas requrred as the suut had been filed on the basıs that there vvas 
a trust fund ın the hands of Somasundara the ınsolvent and that the plaintiff vvas 
entutled to a charge on the assets of the çntıre estate novr vested ın the thiırd defendant. 
The plaıntıff thus clarmed to be a “ secured creditor”” as that term vva$ defined 
ın section 2 (e) of the Provincial İnsolveney Act and no leave vvas therefore necessary 
under section 26 of the Act. 


After the remand both sıdes filed addıtıonal documenis and the plaintiff exa- 
mined four vutnesses ıncludıng hımself, No oral evidence vvas adduced on the side 
of defendants. "The learned tnal Tudge has növv found all the other issues in 
favour of the plaıntıff and decreed the suit as prayed for vvith sundry directions" 
regardıng the Court-fee payble to the Government as the suit vvas filed iz forma 
fauğeriş. Yrom this decree the third defendant has brought this appeal, 
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- The main question involved in the appealrelates, as already stated, to the custom 
alleged by the plaıntıff ın vegard to strıdhanam gifts made to a Nattukottaı Chetty 
vvoman. "The custom ss stated in para 3 of the plaınt ın these terms 

“It ıs customary m the Nattukottaı Chetty communiuty to vvhich the partıes belong for the parents 
of a grrl to give her money presents (strıdhanam) both at the tıme of her marrıage and subsequently 
vvhenever there ıs any event of ımportance either in her famıly or her husband”s famıly, and it ıs the 
custom and usage to hand over such money ın the shape of cash oT hundies to the senior member 
OF thc family of the gurl?s husband and to vest the same ın them to ba held in trust and invested for 
the benefit of issues of the marrıage, 2 , male children and ın their absence females, vuith a right 
of Teverston to her parenis ın the event of her dyıng vvithout issue İt is also usual for the said moneys 
to be invested ın the və/asam of the husband out of respect and courtesy ” 

Though the trust ıs stated here to be for the benefit of the children and the mother 


18 not menttoned as a beneficiary, it is admıtted that she also has beneficial interest 
ın the fund. 


İt is common ground that no instrument of trust vvas executed, nor vvas any 
İrust expressly declared at (he tıme of ehe gift. The trust has to be inferred from 
the conduct of the partıes and the surroundıng cırcumstances. The lavr of trusts 
1s codifled in this country in the Trusts Act (11 of 1882), and under section 6 of that 
Act, there can be no trust unless the beneficiary ıs indicated vvith “ reasonable 
certamty.” VVho then ıs beneficiary of this alleged trust? According to the 
plaıntıff, it is not only the bride to vyhom the presents vvere made as stridhanam 
but also others to be ascertaıned accordıng to an alleged custom of the community 
Tt seems to us that no trust can be saideto have been effectually constituted vvhere the 
beneficiarıes are left to be determined by invoking. a custom 


Assumıng ıt hovvever to be possible. to create such a trust, it is necessary to see 
vvhether the custom vvhich is at variance vyith the Hindu Lavv göverning vvomen”s 
rights in their stridhanam has been establıshed by clear and unambıguous evidence 
and has been shovvn to be so ancıent, uniform and vvell-recognised as to have become 
part of the conscıousness of the community “The burden of proof rests on the 
plaıntuff vvho sets up the custom in derogation of Hindu Lav. İn examınıng the 
evidence these prıncıples have to be borne in mind. 


"TVvvo vvitnesses have been called to prove the custom Muthukaruppan Chettuar 
(P, VV. a) the plaıntiff”s grandfather s younger brother, says : 


ə “The stridhanam amounts are alvvays credited in the husband”s name The vvife has no right 
to spend the money On faılure of ıssue the money reverts to the brıde”s famıly . A veoman 
vrho 1s given stridhanam has no right to spend the stridhanam  moneys as she pleased vvhen she has 
ıssuc — Dürimng the vvoman”s life the stridhanam möneys cannot be taken by her sons The vvoman has 
on)y the rıght to collect the money, but not to spend tne money if she has hes She can spend the 
money vvhere she has heırs but should duly account to the children for the amount 1. am not avvare 
of any Nattukottaı Ohettı contending that his mother is not entitled to her strıdhanam amount” 


The other vvitness Subramanıam Chetti (P. VV. 3) says k 
“ Strıdhanam s given to girls at the time ot their marriage in our community İt is mostly 
given in the shape of hundles s The hundies are usually given to be treated as asi): (fund) 


for the gırl and for the children born of the marriage The husband has no manner of right to the 
saıd möney “The girl has no right to spend the money as she pleased but, if the condition of the 
famıly requıres money to be spent and if there is issue for vyhom it has to be spent, she can do so vrith 
the consent of her parent”s famıly A vvife is entitled to institute a suit herself for recovery 
of the money She has no rıght to make a gift of the money “There is no such custom İfshe makes 
a gift of it that gift vvould not be valıd TUntil she has children she or her husband has no right 
to the amount If she vvanted to dıspose of it by gift etc , she vvould have to obtaın the consent of 
her parents” famıly For expenses of the famıly or for expenses of the marrıage of her children she 
has absolute rıght to spend the money as she pleased, and it is unnecessary for her to obtaın the con- 
sent of her parents” famıly ” 


Tt vvill be seen that the evidence of these vvitnesses as to the respective rights of a 
vvoman and her children ın the strıdhanam money is vague, discrepant and contra- 
dictory, and ın some respects also ınadmıssıble as the vvitnesses have been made 
to ansvver vhat appear to be questions oflavr. "They make no differentiation betvveen 
the male and female ıssuec of the marrıage. VVhile the evidence may indicate 
a general conscıousness in the communaty that the strıdhanam fund should enure 
also ior the benefit of the children born of the marriage, a consciousness qvidentiy 
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due to the vvell-knovvn fact that a Nattukottaı Chettı vvoman rarely spends her 
strıdhanam money but allovvs it to accumulate vvith the accretions of: interest 
as she ıs usually vvell 1ooked after ın her husband”s famıly, it falls far short of esta- 
" blishing any specific and uniform custom vvhereby the male issue born ofthe marrıage 
become entitled to an interest in the stridhanam of them möther even during her 
hfe and that to the excluston of the female ıssue No instance of a son or daughter 
havıng clarmed and obtaıned a share ın the mother”s strıdhanam or of havıng 
exercısed any rıght thereto as a co-ovvner of the fund during her life has been proved. 
And though numerous suis by Nattukottaı Chettı vvomen for recovery of their 
stirıdhanam moneys have come beforç the Courts from tıme ..o tıme, ın no case 
has ıt been shovrn that the sons or daughters vvere İoined as partıes interested in 
the subiect matter as one vvould expect to find ıf the alleged custom vvere so vvell 
establıshed and recognısed ın the community as the plaıntıff vvould have the Court 
beleve Tmndeed, the plaıntıff”s ovrn conduct in relation to his mother”s claim 
proceedıng does not support hıs case 


Mr Gopalasvvamı Aıyangar drevv our attentron to several decısions of this 
Court vvhich he clarmmed vvere instances vvhere the custom vvas yudicially recognised. 
and acted upon It is on the strength of some of these decısıons rather than on 
the evıdence adduced ın the case that the learned Subordınate Tudge appears, 
to have upheld the custom VVe find, hovvever, on a close examınatıon of these 
cases that none of them lends any support to öhe custom nov set up by the plaımtıfi, 
İn the Oğ/cual Assıgnee, Madrasv Muthayee Achs, 1the mother herselfsued for recovery 
of her strıdhanam moöneys from the assets of her husband ın the hands 
Of his assıgnees in insolveney She clarmed the amount (prıncıpal and ınterest) 
ın full on the ground that her father-ın-lavv, to vvrhom the sums vvere orıgınally 
handed over by her parents, and after hıs death her husband, held the fund as 
trustees and that ıt could be traced into and formed a charge on the assets In” 
support of the trust put forvvard she pleaded “ that ıt ıs the practıce and usage 
to hand over such moneys to (he senior member of the famıly of the girls: husband 
and to vest the same ın hm to be held by him m trust for the girl and her issue 
by the marrıage vvith a right of reverter to her parents ın the event of her dyıng 
vuthout isue”” "The learned Vudges remarked that the finding by the trial Court 
in favour of the plamtıff as to the custom alleged by her vvas süpported by clear 
and overvrhelming evidence and vvas indeed not questioned before them. Dealıng 
vvith the pomt as to vvhether the plaıntıfi”s father-ın-lavr became a trustee ın Tes- 
pect ofthe amounts ofthe hundses handed oveı to hım, they observed “ The evidence. 
shovvs that moneys ın the form of hundies are given at the tıme of the marrıage 
by the brıde”s parents” famıly ınto the hands of the father-ın-lavv of the bride 
for ınvestment ın business for £Re 2enefit of the bride and the children that may be born 
to her after the marrnage . . “The amounts are to be allovved to accumulate 
by lending them, out for interest and the aggregate of the prıncıpal amounts and 
ınterest is payable on demand to the bride for ie use of herself and her children” 
(ıtalıcs ours) "Tvro things müst be observed in relation to this case. İn the first 
place, no questıon arose as to the rights inter se betvveen the mother and her children 
ın regard to the strıdhanam "The dıispute vvas as to vvhether a trust had been 
created at all and not as to vvho vvere the beneficıarıes “The learned Pudges 
stated their conclusion thus “ In these circumstances vve have no doubt that the 
hundı amount received by the first defendant”s father must be vievved as gonstı- 
tuting a trust fund zz /azozr of the ölalıff to be held by the first defendant”s father 
as a trustee for her öenefi” H(utalıcs ours). As this passage is somevhat incon- 
sıstent vuith the carlıer one quoted above as there ıs no reference to the children 
of the marrıage, vve sent for the records of the case and perused the evıdence adduced 
in regard to the custom put forvvard Almost every vutness examined on the point 
made tt clear that the stiidhanam amount belonged to the bride and vvas payable 
to her vrhenever she made a demand for payment, that ıt vvould be taken by her 
—€—— —  ——”—— —— ” .—— 
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children after her death and that ıt vvould revert to her parents” family ıf she died 
vthout ıissue Such beihg the evidence before the learned Vudges the statement 
in general terms ın the earlıer passages that the strıdhanam fund vvas held for the 
benefit of the bride and her chıldren cannot reasonably be taken to mean that 
the children had iornt rights in the fund even during the: lifetime of their mother 
The learned Tudges could only be taken to have meant that the fund vrould ın 
the ordınary course enure to the advantage of the mother as vvell as her children, 
the beneficrarıes takıng not İoımtly but successively İn the second place, even 
if the statement vvere to be taken as ındıcatıve of the co-ovvnership of the mother 
and her chıldren, ıt vvould be of no assıstance to the plaintıff in this case as the 
custom set up by hım postulates yoint rights ın the male ıssue alone to the exclu- 
sion Of the female ıssue It is true that ın some cases it has been held that, accord- 
ing to the custom of the community, the strıdhanam passes on the mother”s death 
to her male ıssue and tt is only if she dies leavıng no such issue, that ıt passes to 
her daughters. But thıs cannot be regarded as supporting or rendering probable 
in any vvay the exıstence of yomt rights in the son to the exclusion of the daughter 
during the mother” s üife As pointed out in Palamabğa Chettar v. Chockalıngam Chetbar,. 
you cannot” establısh a custom by evidence of similar or analogous customs or 


enlarge a proved custom by parıty of reasoning The only proof of custom is the 
evidence of that custom and no other. 


The other decısions relsed on for ühe plaıntiff vez,, AMHuzkuraman Chethar v. Pertan- 
nan Chettar,? Palamağbba Chethar v. Naohuabba Chethar,3 and Subramanta Pyer v Sivakamı 
4chi,8 do not advance the plaıntıff”s case any further. In none of them dıd any 
question arıse as to the rights zn/zr se betyveen the mother and her chıldren. General 
language used as to the strıdhanam fund being intended for the benefit of the bride 
and the chıldren to be born of the union is not inconsistent vvith the mother taking 


as the sole beneficiary and her sons or daughters, as the case may be, succeedıng 
her as her heirs. 


On the other hand, ın C S. No əo42 of r9g9 Krishnasvvamı Ayyangar, 1, 
held, after an elaborate revtevv of the evidence in the case and the decisions ieferred 
to above, that no such custom as ıs novv put forvvard by the plaıntıff vvas establıshed. 
“ In a loose sense,” observed the learned Tudge “ the stridhanam money may be 
described as a provision in the nature of a family settlement rnasmuch as the famılıes 
both of the bride and the bridegroom İoin ın makıng presents vvhich enure directly 
no doubt to the benefit of the bride but indirectly and ultimately for the benefit 
of her children and even pe haps of her husband. But none of the cases ın this 
or in the Subordinate Courts of the P-resideney has so far recognised a custom by 
vvhich the bride is to have no beneficial interest ın her strıdhanam money,” (the 
custom vvas put forvvard orıgınaliy in that case, as here, ın that extreme form) “ or 
if she has she must share it vvith her ovmn children even during: her life.” In A.S. 
No. g6o of rg42 this Court upheld the right of a Nattukottaı Öhetti vvoman to diıs- 
pose of her stridhanam by vull and held that a custom alleged to the contrary 
vvas not proved. "The learned Tudges affirmed the decision of the Subordinate 
Tudge of Sivaganga vvho, after an exhaustive discussion of the voluminous evidence 
in that case, recorded his conclusıon thus 


“ Nattukottaı Chettı vvomen take their strıdhanam same as under the Hindu lavv , originaliy 
invested vvith suitable bankers vvho are relatıons, ıt carrıes good rates of interest and ıs payable to 
the vvoman herself on demand, vvhether she has ıssue or 1s issueless , her povyers of disposition iyzer 
otos böy güfts, presents and endovvments for chanitable or other obyects are unquesttonable and have 
not been shovvn to have been repudaated , ıt follovys as a necessary and inevitable corollary that 
she has povvers to bequcath, even as Unnamalaı Achı has done ın the present surt, and no custom 
ın derogatıon of any of the above rıghts has novv been establıshed ” 


These decisons are ınconsıstent vvıth the custom set up by the plaıntıft: 


If then the plaıntıff has failed to prove that he vvas a iomt beneficiary in his 
ovvn right under the trust constituted ın respect of his möther”s stridhanam, he can 
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ohly be regarded as claiming through her, and his present suit to recover the same 
amount vhich h s mother sought to recover in the claım pröceedingsin the İnsolveney 
Court instıtuted by her and continued by hım unsuccessfuliy as her legal repre- 
sentatıve ın thıs Court, must fail, As has been stated, it vvas held in those proceed- 
ings that the plaıntıff”s mother faıled to prove her clarm on foot of a deposit made 
on her behalfın the ınsolvent”s firm. That findıng is conclusive and bars the present 
claim as zes zudicata 

It is hovvever, urged that this result does not follovr for tvvo reasons In the 
first place, the dıscovery of the alleged fraudulent adiustment of the stridhanam 
amount ın the accounts of the ınsolvent”s: firm tovvards the amount due to that 
firm from the plaıntıff”s father and grandfather ıs said to have given rise to a fresh 
cause of actıon ın December, 938 after the terminatıon of the prevıous proceedings. 
Thıs is an obvious fallacy The decision of the insolvency Court that the plaintıfi”s 
mother faıled to establısh that her strıdhanam amount vvas held by Somasundaram 
Chetty as a deposit in his firm strıkes at the very root of the plaıntrif”s clarm, for 
if there vvas no deposit of the strıdhanam ın that firm, the story of its fraudulent 
adyustment must fall to the ground, and any nevv cause of actıon, even if one 
arose, cannot avaıl the plamtıff Secondiy, ıt vvas contended that the insolvency 
Court had no yurısdıctıon to adğudicate on the mother”s clarm as she vrould, on 
the allegatıons ın her petition, by a “ secured creditor ” bemg entitled in lav to a 
charge on the assets of the firm ın the hands of the recerver in insolvency and her 
rıghts as such vvere not affected by the ınselvency proceedıngs. Reliance vvas 
placed on section 28 (6) of the Provıncial Tnsolveney Act vyhich provides that the 
povver of a secured creditor “ to realıse or othervvise deal vrith his security ” is not 
affected by the debtor”s adiudıcatıon VVe see no force in this argument, İt is 
to be noted that the plaıntıff”s mother vvas notin the posıtıon of an ordınary secured 
creditor holding a mortgage or charge on any specific asset of the ınsolvent. If 
her case that the strıdhanam vvas a t ust fund ın the hands of Somasundaram Chetty 
vvas true she vvould ın lavv be entitled to a charge on the total assets of the insolvent 
out of vvhich she could clarm to be paid ın full. “There vvas no question of her 
“ realısıng ” or “ othervrise dealıng ”” vvith her security vvithout recourse to the 
ınsolveney Coürt vhich had control of all the assets of the insolvent, and, in fact, 
she dıd seek her remedy ın that Court The recerver could not effectually distri- 
bute the assets among (he unsecured creditors of the insolvent vvithout settling 
the clarm of the plaintıff”s mother vvho had applted for paymentin full ofthe amount 
alleged to be due to her İn such circumstances, the matter came peculrarly vvithin 
the cognizance of the ınsolvency Court and that Court had complete furisdiction 
to decide the question under sub-section (1) of section 4 of the Act, and its decision 
ıs final and bindıng under sub-section (2) on the plaıntiff as a person claıming 
through or under her 


Though thıs ıs sufficient to dıspose of the appeal, vve proceed as the case may 
not stop here, to ındıcate our opinion on the other poınts argued before us 


Accordıng to the decisıons to vvhich vve have already referred, ıt must be inferred 
from the conduct of the partıes and the surroundıng circumstances that a trust 
vvas created ın favour of the plaıntıff”s mother ın respect of the proceeds of the 
hundi handed over by her brother to her father-ın-lavv Muthiah Chetty at the 
tıme of her marıage “The evidence şhovvs that the bride and her husband vvere 
minors at the time and that the brıde”s brother executed the hundi and gavç it to 
Muthrah Chetty vrho vvas the manager of the famıly and the natural protector 
of the gırl after the marrıage, for the purpose of ınvestment and augmentatıon 
vvith accretıons of interest as usual among the community İt is also clear that 
Muthıah Chetty ınvested the moneys in his ovrn family money-lending business 
vyhich vvas then carried on under: he vilasam VR. M K at Madura and the amount 
stood at Rs. 3,120-14-6 as on the Irth Avani, Hevilambı, corresponding to şıst 
August, 1897 So far, the plaıntıff”s case on the merits is smooth-sailıng. İt en- 
counters, hovvever, some rough vveather at the next stage vvhen the plaintiff seeks to 
prove that a sum of Rs. s,ı43-6-9 out of the augmented fund vvas transferred in 
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October 1go8 to.the A. PR.S.SM firm belonging to Somasundaram Chetti and that 
the latter accepted the ömount vuth knovledge of the trust and subsequently ad- 
pusted it tovvards the debt due to him from the plaintiff”s famıly Al that clearly 
appears ıs that on əos5th October, rgo8, Muthiah Chetty passed a hundi for Rs. 
5:148-0-8 to the A.P.R SSM. firm Te hundi, a copy of vvhich is filed as Ex. B, 
recites that the sum vvas payable “ under the settlement.made by our Muthappan ” 
(ə € , the second defendant) “ so as to be credited ın the name of £Züanat)ı (self) ” 
Somasundaram Chetty cashed the hundı and credited the proceeds ın the əzlasam 
of the second defendant (V. RM K M M))ın the accounts of his A PR S SM. 
firm at Vıllupuram , On the same date, zız,, th October, 1908, another Hundi 
for Rs 3,500 vvas given by Müthiah Chetti to Somasundaram Chettr s brother 
Chınniah Chetti vvho”vvas carryıng on a möney-lending. business of his ovrn under 
the gölasam A PR S G at Tirukoilur This hundi has not been produced but it is 
referred to ın Ex Ga letter vvritten by Chinniah: The accounts of the A PR.S. SM. 
firm shovv that the amount credıted in the name of the second defendant svvelled 
to Rs ö6,626-7-5 vvıith accumulated interest by October, 1913, and on the Iö6th of 
the same month that sum vvas debited to the second defendant cancelling the credit 
and an equfvalent sum vvas credited in the account of the second defendant”s famıly 
headed VR M K M (vhıch represents the vz/asam of Muthah Chetti), reducing 
the debit balance ın that account vvhich had been considerably overdravinn İn 
other vvords, the amount standıng to the credit of the second defendant vvas adiusted 
tovvards the debt due to the firm from the famıly of the second defendant 


Novv, three thıngs must be establıshed before the plaımtıff”s case can succeed " 
(1) The sum of Rs 5,143-6-ş handed "over by Muthiah Chetti to Somasundara 
on 25th October, 1908, vvas part of the strıdhanam fund held by hın as trustee for 
the plaıntıff”s mother. (2) Somasundara recerved it knövving it to be trust money, 
and (3) the adyustment of r913 vvas made by Somasundara vuth the knovledge 
(hat such applıcatıon of the trust money vvas unauthorısed and constituted a breach 
of trust "The only docümentary evidence on vvhich the plamtiff reles in support 
of pqınts (ı) and (2) ıs Ex L, vvhich, if genunne, vrould clearily establısh those pomnts 
Tt is said to be a draft of a hündi proposed to be dravn on i6th October, 1908, by 
Muthıah Chetti in favour of the second defendant for Rs 8,643-6-ş “ ın respect 
of the strıdhanam amount paid to self by V T.M people (: c , the famıly of Dervanaı 
Achi”s parents) and ın respect of the sundry amqunts paid ın the account,” the 
latter apparently representing) seermira: or small presents made to her after her 
marriage İt vvill be seen that the total of the tvvo hundis dravrn by Muthiah Chetti 
on əsth October, 1908, for Rs 5,ı48-6-ş and Rs s,soo in favour respectively of 
Somasundara and hıs brother Chinniah is Rs 8,648-6-3, and this sum is referred 
ton Ex L asthe strıdhanam moneys paid by the famıly of Dervanaı Achı”s parents 
That document vvould thus suppiy, if it vvere genuıne, the only link connectıng the 
sum paid into the hands of Somasundara ın October, 1908, vvith the stridhanam 
of the plamtıff”s mother, apart from the oral evidence to vhich vve shall presently 
refer Turthermore, the document, vvhich is said to be in the handvriting of Soma- 
sundara hımself, vvould also prove that he vvas avrare that the sum of Rs 5,r43-6-ş 
paıd to him vvas part of the strıdhanam fund And yet it vvas not produced at the 
ınıqumy held by ihe Official Recerver in the claim proceeding instituted by the 
plamtıff”s mother ın the insolvenecy Court Muthrah Chetti vvho admıttedly con- 
ducted "that proceedıng on her behalf and ğave evidence (Ex Vİİİ) in support of 
her claım, made no reference to any such document havıng been brought ınto 
existence in the manner növ spoken to by the plaintiff”s vyitnesses P VV, s and P. V 4. 
It vvas produced for the first tıme before the insolveney Court v”hen Muthuah Chettu 
vvas agaın examıned (hıs deposition is marked as Ex İX) in the appeal against ihe 
order of the Official Recerver reyecting the clalm İt is vrritten on a small scrap 
of paper and ıs not sıgned by any one, and admıttediy no hundi vvas executed and 
delivered in accordance vith its terms “There vvas thus no particular reason for 
preservıng such an inconsequential piec6 of vrriting for over a quarter of a century 
Muthiah Ghetti vvho produced it at a late stage ın the ınsolveney proceedings, 
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though alıve, vras not examined Hıs brother P” VV. o and: the plaintiff”s father, 
the second defendant, vyho vras examined as P. VV 4 both Say they vvere present vvhen 
the draft Ex. L vvas prepared, but vvhıle accordıng to the one it vvas vvritten by 
Chınnıah Chetti, the other says it vvas vrritten by Somasundara himself  Chinniah 
is alıve but has not been called VVe have carefully compared the vvriting:n Ex L 
vvith the admıtted handvvsıtıng of Somasundara ın the postscript added by him 
ın Ex F vvritten tvvo days later, but vve are unable to form any definite opinion 
one vvay or the other İn these circumstances, vve cannot but regard Ex. L vuth 
grave suspıcion The learned ŞVudge belovv apparently regarded Ex, L asa 
hundı executed by Muthrah Chetti, for he says “ Ex. L vvas,then executed by the 
plamtıff”s grandfather V. RM. K. M for the said sum in the follovving terms etc 7 
(para. 8) Tıs ıs an obvtous error and it must necessarıly have influenced his 
conclusıon regardıng the genuineness of the document For the reasons ındicated 
vve do not, hovvever, consider it safe to act upon it. 


. — Putting asıde Ex, L, vve have, in regard to the three poimts mentioned above, 
only the oral evidence of P. VV x and the second defendant (P VV.4) and the previous 
depositrons of Muthrah Chettı, Exs VIII and TX vhich appear to havç been admitted 
by consent These vvitnesses state that the strıdhanam of Deivanaı Achi had, by 
October rgo8, amounted to Rs 8,643-6-3, that at the ınstance of her brothers 
it vvas at first proposed to ınvest the vvhole of ıt ın Somasundaram Chettr”s firm and 
the draft Ex L for a hundı for that amomunt vvas accordıngly prepared, but the 
proposal vvas then dropped and a portıon of the amount, ziz , Rs. 5.143-6-3 onİy, 
vvas deposıted ın Somasundara”s firm and the balance of Rs. g,şoo in the firm of 
hıs brother Chinniah Chettiar Ex Band G no doubt shovr that these deposits vvere 
made, but they do not refer to the amounts as the strıdhanam moneys of Defvanai 
Achı The explanatıon of P VV o that thıs vvas “ on account of confidence ” cannot 
be accepted as satısfactory Chınniah Chetti is said to have been present atthe tıme 
vvhen these transactıons took place and ıs thus in a position to give direct evidence 
on the port, but as aheady stated he has not been examined, nor has any evıdence 
been produced to shovv hovv the sum of Rs ş,şoo deposited vvith him on the same 
day vvas dealt vvıth subsequently “The vvitnesses examıned are near relations of 
the plamtıffi VVe are not prepared to hold, on their interested testimony, that the 
sum of Rs. 5,143-6-ş3 deposited in the second defendant”s oz/asam in Somasundaram 
Chettr”s firm vvıth vvhich the second defendant and hıs father had admıttediy large 
dealıngs of their ovm, vvas part of Dervanaı Achr”s strıdhanam amount and tha: 
Somasundara recerved ıt as such 


Even assumıng that to have been the case, tvvo further questıons remaın to be 
ansvvered Did Somasundara knovv or have reason to belteve that Muthiah Chetti 
or the second defendant vvas commuıttıng a bıieach of trust in authorisıng, as one 
or both oftthem must be taken to have done, the adfustment ofthe stridhanam moneys 
tovvards their private debts? (İT so, vvould the plaıntıff be entitled to payment in 
pıority vvith a charge on the total assets as clarmed by him, or only to rank for a 
dıvıdend vvith the other creditors of Somasundara in the insolveney pioceedings ? 


As regards the first of these questions, on the assumption made above, the 
burden of proving that Muthuah Ghetti had authority to appliy the trust money 
ın payment of his private debts vvould le on Somasundara növv represented by the 
thırd defendant. (Vide O RM. O. M SP Fırmv .Nagağta Clettar,1). P. Vo 
states that vvhen the strıdhanam hundı vvas given to Müuthiah Chetti ther€ vyas no 
agreement as to hovv ıt should be ınvested He says, hovvever, that it ıs the usual 
practıce to ınvest it cither in the bride”s famıly firm or the bridegroom”s family 
firm or vvith third parties İn the present case the money remaıned invested vvithout 
any one concerned raısıng any obiection, in Müthiah Chetti”s family firm till October 
1908, vvhen it vvas deposited in the A, PR S SM firm of Somasundaram Chetti, 
It may therefore be ınferred that Muthiah Chetti had authority to invest the trust 
money in hıs ov famıly firm "The adiustment entry dated ı6th October, 1919, 
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in the account of Somasundara”s firm, Ex. K-(rı) says “ received from V. RM K.M. 
M after credıting tovvards etter.”” Asked to explain vhat the letter referred to vvas, 
the second defendant denıued that there vvas any such letter "Thıs denial cannot 
be accepted as true İt vvas probably the letter vvhereby Muthah Chettıi and the 
second defendant in vvhose name the amount had been credıted authorised the 
adyustment in reduction of their overdraft. "The account also shovis, and it is 
admıtted by the second defendant, that there vvas a settlement of account on ə?şth 
Aprıl, 1916, the second defendant and hıs father executing a promissory note for 
Rs. 20,171 ın favour of Somasundara for the balance then found due in respect of 
the dealıngs betvveen iheır firms VVhile it is thus clear that the adyıstment of 1918 
vras effected vvith the knovvledge and concurrence of the second defendant and hıs 
father, there ıs nothing to shovv that the money vvas replaced ın their family firm 
erther by depositing cash or by othervvise augmenting its assets "The second 
defendant states that the accounts at Devakottah, the headquarters of the famıly 
busıness “ must be vvith my father” “These accounts may throvv light on hovv 
ihe strıdhanam vvas dealt vvıth ın the famıly accounts after the adyustment aforesaıd 

Butthey havç not been produced. VVe are asked by the appellant”s learned Counsel 
to mfer that if the accounts had been produced they vvould have dısclosed a replace- 
ment of the fund, ın vvhıch case the adyustment vvould not be open to attack YVe 
are not hovvever prepared to dravv any such ınference in the circumstances of this 
case. İt s in evidence that the famıly fortunes began to decline from 1go8 or 1909 
y”hen Muthıah GChetti started the coşstruction öf a house on an expensive scale, 
though the actual crash came some time later, the second defendant being adfudı- 
cated ınslovent in 1928 and his father Muthiah ın ıg28 In 1916 vee find, as stated 
already, the second defendant and hıs "father executıng a promussory note for a 
large sum in favour of Somasundaram even after the adyustment of ıgıg. mn such 
circumstances, vve are unable to ınfer from the non-p.oductıon of the famıly 
accounts relatıng to the period in question that the amount adfusted ın Somasundara”s 
accounts must have been replaced ın Muthiah Chett”s famıly firm Nor can 
vye hold that Somasundaram Chetti vvho vvas the maternal uncle of the second 
defendant and presumabily knevv the financıal condıtıon of Muthiah Chettr”s famıly 
could have reasonably belteved that ihe amount adfusted vvas being replaced and 
there vvas no breach of trust 


"VVhat then ıs the legal posıtıon ? Proceedıng on the same assumption, əoız , 
that the hundı for Rs 5,149-6-3 vvas part of the strıdhanam fund and that Soma- 
sundaram (Chetti received it knoövving it to be such, it cannot be asıd that Soma- 
sundara hımself became a trustee ın respect of the money vvhen he received it 
ın 1g08. He vvas only a banker accepting a  deposit vvith: notice of the trust, 
Mr. Gopalasvramı Ayyangar, hovvever, argued on behalf of the plarntıff that the 
adğustment of 1918 amounted to a transfer of the money to Somasundaram Chetti 
and that the plaıntiff vvas entıtled to trace and follovv it into the general assets of 
Somasundara novv ın the hands of the third defendant vvith a rıght of len on 
the total assets VYVe cannot accede to thıs contention İtistrue that the adyustment 
and set off effected by Somasundara could not, ın vtevv of vhat vve have said, 
bind the plaıntıff as the beneficiary of the trust-fund and that Somasundara vvould 
be lıable to refund the money deposited vvith him Büt vee cannot agree that 
Somasundara vvould, on that account, be in a vvorse position than he vvas ın 
before such adyustment, as regards the quantum of his habilrty Prior to the adTust- 
ment, the deposit, albeit of trust money as such, created onİy the relatıon of credttor 
and debtor betvveen the trustee, Muthiah Chettı and hıs banker Somasundara 
(Foley v Hul,) and there vvould be no queston, on the  İatter”s 
bankruptey, of the trustee tracıng or follovung the money ın the hands of the assıgnee 
in ınsolvency, as the money vvas part of Somasundara”s estate and vested as such 
m the assignee “The fact that Somasundara set off his hability as a  banker 
to repay the trust money agaınst a prıvate labılıty of the trustee to himself knovving 
or having reason to belteve that the trüstee vvas committing a breach of trust cannot 
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irhprove the positıon of the beneficiary- If a trüstee is not enüitled to a, tracıng 
order in hıs banker”s ınsolveney, not because of any difficulty of follovvng möney 
into a debtor and credıtor account like a banker”s, for such difliculty is göt over 
in equıty by declaring a charge (See Sırelazr v. Brougham.3), but because the trustee 
deposstor ıs only entitled to payment ari ğassı vvith the other unsecured credıtors 
of the banker vvho had no, notice of any breach of trust vvhen he recerved the 
deposıt, ıt is difficult to see on vvhat principle a set Off by the banker, ın the 
cırcumstances supposed, of his lability to repay against a private debt of the 
trusteec could entutle the cesiu: que irust to payment ın full vvıth a charge on the 
total assets ın the hands of the assignee. The set-ofT vvould, of course, not bınd 
the cesiu que trust vrho might sue to have the fund replaced ıf there vvas no bank- 
ruptey, but agaınst the assıgnee he vvould be entıtled only to a rıght ofproof. It 
vrould be different ifınstead of a set-off the banker had actually recerved trust-money 
in payment of hıs debt vvith notıce of the trust 


Tt follovvs that the plaıntıff is not entitled to clarm as a secured creditor vvith 
a charge on all the assets of Somasundaram Chetti ın the hands of the third 
defendant, and the present suit brought on that footmg vvthout the,leave of the 
ınsolveney Couürt is also not maintalımnable. 


There remaıns only the questıon of lımitatıon Assuming, again, as vve müst 
for thıs purpose, that Somasundaram (Chettı accepted a deposit of trust-money 
vvith knovvledge of the trust as an investment ın hıs firm, he dıd not, as already 
observed, become a trustee of that money rnsthe strıct sense of that expressıon and 
section 10 of the Lımitatıon Act cannot therefore apply İt has been recently 
held ın Ciedambara Vinayagar D evastanam .v Clhidambaram Chetttar,? by a Division 
Bench of v”hich one ofus vas a member that the vvord “ trust ” is used in section To 
ın the same sense as in the Trusts Act (11 of 1882) and that the expression 
“ vested ın trust”” ımplıes that the ovvnershıp ın the property has been conveyed 
to the perscn referred to ın the section The İcarned Tudges revtevved the earlıer 
cases on the subyect and expressed their dısagreement vuth the observatıon (vvhich 
they regarded as an obsfer dictuüm) in Krishtabğa Chett v Lakshm Ammal,$ that the 
expressıon “ trust for a specific purpose ” ın section 10 vvas merely a möre expanded 
mode of expressing the same idea as ““ express trust” ın English lavv İn vievv 
of this ruling the decision of: Gentle, 17 , in Palamağğa Chettar v: .Nachiağba 
Chetttar, 5 vrhich vvas based on English decisions and the vtevv expressed in Ezisilağğa 
Chettt v Lakshm: Ammal,$ cannot be considered to be good lavv “The learned Tudge 
there held that a deposit made by the father of a girl of möneys given to her as stri- 
dhanam vuth hıs natural born son vvho had been adopted ınto a stranger famıly 
and vvas carryıng on business as a banker, constituted the deposıtee as “ express 
tıustee ” of (he money and that section 10 applied (o a suit for its recovery. 


It vvas next argued that Artıcle zo of the Lımıtatıon Act applıed to the case, 
and the fraudulent adiustment of ıgış havıng been dıscovered by the plaintuff 
only in ıg38, the surt brought ın Aprıl 1939 vuithin six years of” such: discovery 
vras vvell vvithın time İt is novv settled by the decision of the Privy Council in 
0 RM O M $ P (frm)v. Nagağba Chethar5, that a sur to recover trust property 
from a person vho has taken ıt vith notice of the trust by a transactıon vuth the 
trustee vvhich vvas a breach oftrust on hıs part and vvıth notice that it vvas a breach 
of trust is governed by artıcle ro of the Limitatıon Act, and time begins to rün 
from the date vvhen the plaıntıff had knovvledge of the transactıon "The Court 
belovr has apparently accepted the plaıntıff”s evidence that he became avvare of 
the adiustment ın Somasundara”s accounts only after the termınatıon of the claım 
proceedıng ınstıtuted by hıs mother ın the insolvency Court "This finding vvas 
attacked before us İt vvas pornted out that the plaintifl”s grandfather and father, 
the second defendant, must have been partıes to the transactıon, and the plaıntıff 
must have become avvare of ıt even before hıs mother instituted the claım proceed- 
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ıng in the insolveney Court in March 9gz, and that reference to the transactıon 
must have been delıberately omitted in that proceeding because it vvould have 
placed Muthuah Chetti, vrho conducted it on behalf of the plamtiff”s mother and 
vvas her prıncıpal vvitness, in a dificult position, Olur attention vvas dravrn to the 
statement ın the Official Recerver”s order dated əö6th Spetember, 1932, refect- 
ıng the mother”s claım, vvherein he stated that her vakıl had the entire accounts 
examıned ın hıs office, and stress vvas laid also in this connection on the non-examı- 
natıon of Muthuah Chettı ın the present suit VVhile appreciatıng the force of 
thıs argument, vve are not prepared to dıffer from the learned Subordınate Vudge 
on a point vvhich turns largely on the oral testimony ef the plaıntiff and his father, 
ın the absence of any positive evidence to shovr that the plaintiff knevv of the trans- 
actıon more than sıx years before he brought the suıt (VVe accordingly hold that 
ıf the plaintiff”s clarm is othervvise vvell-founded, it is not barred by limitatıon 


In the result, vve allovv the appeal and dısmıss the suit, so far as the appellant 
ıs concerned, vvith costs here and ın the Court belovv, The respondent vvill pay 
the Court fee due to the Government Provısıon vvill also be made for the inclusion 


of the costs pf A S No 294 of ıgqı 
BVV — ) Abbeal allomed 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS 


PRESENT —SIR ALFRED HENRY LIoNEL LEAcH, Cİvef 7ustice, AND MR. VusricE 
LAKSHMANA RAO ə 


M K Türagaraya Bhagavathar and others Aöğellanis” 
: (Accused) 


Criminal Procedure Code (V of 1898), section 4ı-A (1) (5)—Ağbğeal from gerdict of yury at High Court 
Şesstons on matter involuıng a question of fact—Povsers of Cour”—Lamits—İnterference unth verdiet—Princibles— 
Verdict: of gili) on the uncorroborated and retracied eyidence of abbrover-—Legality —İnterference müh on abbeal— 
VVhen şustified 

In an appeal under section 411-A (1) (2) of the Code of Criminal Procedure on a matter ınvolving 
a questıon of fact the Court has povver to set asıde the verdıct of the yury if on a consideratıon of the 
facts and all the cırcumstances of the case, ıt ıs convınced that the verdiıct is unreasonable The 
omıssıon ın the Code of Criminal: Procedure of a provision corresponding tö sub section (1) 
of section 4 of the English Criminal Appeal Act (go?) does not affect the povvers of an Indian High 
Court v”hen hearıng an appeal under section 411-A (1) (2) erther by vay of extendıng or limiting 
ihem 
Section 133 of the Evidence Act states that an accomplıice shall be a competent yvitness agarTist 
an accused person and a convıiction is not illegal merely because it proceeds upon the uncorroborated 
testumony of an accomplıce (Under the English Common lavv the same rule applıes, but both in 
England and ın İndia it has become a rule of practıce and it is növv virtually a rule of lavy, that 
corroboratıon is requmred But all that ıs necessary ıs that the yudge should vvarn the yury of the 
danger of convıcting if the only evidence is that of an accomplice 

VVhere the şury had been properly dırected and there vvas material on vvhich their decision 
could vvith reason be based the Court of appeal vvill not interfere vvith the verdict 

The fact that the trial Pudge agreed vvith the mayority verdict of the yüry is a matter vhich the 
appellate Court s entitled to take ınto consideration vyhen considering the  reasonableness of those 
findıngə 

Appeals agaınst the yudgment of the High Court, Crovrn Side, dated grd 
May, 1945, and passed ın Case No g of Second Criminal Sessions”of 1945 

Rao Bahadur V T Rangasıtamı Azyangar, V V Srimvasa Alyangar, KE Kalyana- 
sundaram, R Santanam, M Simnrasagobalan, V V Radhakrıshnan, C Ramana, B T. 
Sundararaşan, S Rrishnamırthi, EA: Thanıkachalam, V C Geoğalarathnam, P Rama- 
nathan "and M Santosh for Appellants : 

The Advocate-General (£” Raşah Ayyar), the Crovvn Prosecutor (P. Gozinda 
Menon), € D Venkataramanan and N Vıuraraghavan for the Crovn. 

The Tudgment of the Court vvas delrvered by 

The Cheef .Tusüce —On 8th November, 1944, one C N. Lakshmikanthan vvas 
stabbed vvhıle rıdıng in a rickshavv in General Collins Road, Madras He recerved 
three vvounds and ded as the result ın the Madras General Hospital ın the early 
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hoturs of the next day. EFaıght persons vvere charged vvith bemg concerned in the 
murder and vvere commutted for trial at the High Court Sessions in April of this 
year AAİİ the accused vvere charged vvıith bemg parties to a conspiracy to murder 
Lakshmıkanthan "The first and second accused vvere also charged vvith havıng 
committed the murder "Te thırd, fourth, fifth, sıxth, seventh and eıghth accused 
vvere charged vvith abetment as vvell as vvith conspiracy During the trial a no/le 
brosequt “vas entered ın respect of the fifth accused and thereupon he vvas dis- 
charged "The hury unanımously found the first and second accused guüllty on the 
conspıracy charge and of havıng committed the mürder By a mafority of 6 to 8 
they found the thırd and iourth aceused guıilty on the conspıracy charge and 
of havıng abetted the murder "They unanımously found the sıxth and seventh 
accused guilty on the conspiracy charge and of abetment. By a maflority of 6 to 
they acquıtted the eıghth accused "The learned Tudge (4Hockett, 7) accepted the 
mayorıty verdicts He sentenced the first, second, thırd, fourth, sıxth and seventh 
accused to transportatıon for life and acquıutted the eıghth accused 


By an order dated ıoth Yuly, 1945, this Colirt allovved the third and fourth 
accused to appeal on facts as vvell as on lavv under section 411-A (1) (8) of the Code 
of Criminal Procedure İt refused leave to the other accused to appeal on facts, 
but they have all appealed under Clause (a) of the sub-sectıon 


VVe vvill deal vvith the appeal of the third and fourth accused first and then 
vvıth the appeals of the first, second, sıxth ind seventh accused ın that order The 
appeal of the thırd and fourth accused being” on facts as vvell as on İlavv, it is neces- 
sary to dıscuss and decide vvhat are the povvers of the appellate Court ın appeals 
under section 411-A (r) (2) of the Code of Criminal Procedure Before the passıng 
of the Criminal Procedure Amendment Act of 19438, there vvas no appeal from 
a verdıct of a yury at High Court Sessions on facts İt is unnecessary to quote 


the vvhole section , it is sufficeent for the purposes of this case to quote sub-sections (1) 
and (2) "They read as follovvs 


“ (). VVithout preyudice to the provisions of section 449, any person convicted on a trial held by 
a High Couürt in the evercise of its original criminal yürisdiction may, nötvvithstandıng anythıng 


contaıned ın section 418 or section 423, sub-section (2), or mn the Letters Patent of any High Court, 
appeal to the Hıgh Court— 


(a) against the conviction on any ground of appeal vyhich involves a matter of lav, only , 


(5) vaith the leave of the appellate Court, or upon a certificate of the Tudge vvho tried the 


case that ıt is a fit case for appeal, agaınst the convictton on any ground of appeal vvhich involves 


a matter of fact only, or a matter of mıxed lavv and fact, or any other ground vyvhich appears to the 
appellate Court to be a sufficient ground of appeal, and d 


o 7 .. İcave of the appellate Court, agamst the sentence passed unless the sentence ıs 
one € y lavv 


(2) Notvvithstandıng anythıng contaıned in section 417, the Provincial Gövernment may dırect 
the Publıc Prosecutoı to present an appeal to the High Court from any order of acquıttal passed 
by the High Coürt in the exetcise of its original criminal yurisdiction, and such appeal may, notvvıth- 


standıng anythıng contamned ın section 418 or section 423, sub-section (2), or ın the Letteis Patent 
of any High Court, but subyect to the restrictions imposed by clause (5) and clause (c) ofsub-section (T) 
of this section on an appeal against a conviction, he on a matter of fact as veell as. a matter of lavv ” 


Clauses (a), (5), and (c) of sub-section (r) follovv clauses (a), (2) and (c) of section 3 


of the English Act, Criminal Appeal Act, gör Section 4. of the English Act 
provıdes 


“(ı) “The Court of Criminal Appeal on any such appeal agaınst convıctıon shall allovv the 
appeal if they think that the verdict of the yüyy should be set asıde on the ground that it as unreason- 
able or cannot be supported havıng regard to the evidence, or that the pudgment of the Court before 
vvhom the appellant vvas convicted should be set asıde on the ground of afvvrong decision of any 


questton of lavv or that on any ground there vvas a mıscarrıage of yustice, and in anv other case shall 
dısmıss the appeal , 


Provıided that the Court may, notvuthstandıng that the 
ın the appeal might be decided ) in favour of the appellant, 
no substantıal mıscarriage of yustice has actually occurred 


(2) Subyect to the special provisions of this Act, the Court of 


allovr an appeal against conviction, quash the cönviction and direct a yu 
to be entered 9 


(3) On an appeal against sentence the Court of Criminal Appeal shall 
different sentence should have been passed, quash the sentence passed at the trıal 


y are of opinion that the point rarsed 
dısmıss the appeal if they consider that 


Criminal Appeal shall, if they 
dgment and verdict of acqurttal 


ıf they think that a 
, and pass such other 
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sentence vvarranted ın lavy by the verdict (vyhether more or less severe) ın suübstitution therefor as they 
think ought to have been passed "and ın any other case dısmiss the appeal,” 

There ıs no provısıon m the Code of Criminal Procedure correspondıng to 
sub-section (1) of section 4 of the English Act, but vve do not consider that the 
omussıon afiects the povvers of an Indian High Court vhen hearıng an appeal under 
section 411-A (ı) (5), either by vvay of extending or İiməting them Tt is hovvever 
relevant to poınt out that section 428 of the Code permits the appellate Court to 
alter the findıng or dırect a re-trıal It cannot, hovvever, in an appeal under sec- 
tion 411-A enhance the sentence. 


İn Rex v. Baskerulle, 1 the Court of Criminal Appeal (Zord Feadıng, C 7 , Serutton, 
Avory, Romlati and Atkın, 77.) 1aid dövm the principles vrhich göverned the Court 
ın deciding an appeal from the verdict of a İury on the facts İn that case one of 
the questions vvas vvhether there had been corroboratıon ın a material partıcular 
Of the evidence of tvvo accomplices In Rex v Ezerest?, the Court had said 

“The rule has long been establıshed that the Tudge should tell the Tury to acquit the 


prısoner if the only evidence against him is that of an accomplice, unless that evidence 15 corro- 
borated ın some partıcular vvhich göes to implicate the accused ” 


The learned Tudges vvho decided Rex v. Baszeritlle1 said that the vvords “tell 
the Pury to acqurt” should read “VVarn the Şury ofthe danger of convictmng ”” ln 
delivering the yudgment of the Court in that case, Zord Reading said 


“ If after the proper cautıon by the Vudge, the yury nevertheless convict the prısoner, this Court 
vvill not quash the conviction merely upon thç ground that the accomplıce”s testimony vvas uncor- 
roborated İt can but rarely happen that th€ yury vvould convict in such circümstances İn con- 
sıdering vvhether or not the conviction should stand, this Court vill revtevr all the facts of the case 
and vvill bear ın mind that the yury had the opportunitty of hearıng and seeıng the vvıtnesses vvhen 
giving their testimony Büt this Court, in the exercise of its povvers, vvill quash a convıctıon even 
vvhen the Pudge has given to the yury vvarnıng or advıce above mentioned if this Court, after consıdering 
all the cırcumstances of the case, thinks the verdict unreasonable, or that it cannot be supported 
havıng regard to the evıidence”” 


İn a İater case, In re Elzağeih Perfeci,5 (he Court of Criminal Appeal had to 
decide an appeal vvhere the fudge considered the verdict of the yury to be vvrong and 
had given acertificate permitting (he appeal: Tt vvas not alleged that there had been 
any mısdırection to the yüry, that any evidence vvas vvrongly admıtted or that there 
vyas no evidence on vvhich the ğury could convict. "There, Lord Reading said 

“The questions in issue at the trial vvere purely questions of fact, and vvere, therefore, for the 
deterramatıon of the yury, and not for that of the fudge TUnless ve, sıtting.in this Court, are prepared 
to say that, vyhen a fudge differs from a yury on a finding of fact, vve ought to conclude that the verdict 
IS unreasonable, or that there has been a mıscarrıage of yustice, vve cannot quash thıs convıction 
Substantıally, the only evidence given vvas that of the prosecutor and that of the appellant It vvas 
for the yury to say vvhich they belteved, and to decide accordıngly, bearıng ın mind that a doubtful 
case must result ın a verdıct of acquittal Tn these cırcumstances, it seems to us that vve must accept 
the decısıon of the yury on the facis, and that vve are not in a position to quash this convıctıon, unless 
vve substitute ourselves as a tribunal of fact vvhen vve do not have, as had the Türy, the opportunuty 
of hearıng and seeımg the vvitnesses “Therefore, this appeal müst be dismissed ” 

İn Seo Sovaruğ v King Emğeror, £ the Privy Council discussed the functions of a 
High Couürt in an appeal under section 417 of the Code of Criminal Procedure 
on an order of acquittal made by a Sessions Tudge sitting vvithout a Yury, but vvith 
assessors. İt vvas poımted out that sectıons 417, 418 and 423 of the Code give the 
High Court full povver to revtevv at large the evidence upon vvhich the order of 
acquıttal vvas founded and to reach the conclusion that upon that evıdence, the 
ordet of acqurttal should be reversed "The yüdgment of the Board vvas delivered 
by EZord Russell of Kollomen, vrho observed 

“ But ın exercısıng the povver conferred by the Code and before reachıng its conclusions upon 
fact, the High Coöurt should and vill alvvays give proper vvcight and consideration to such matters 
as (ı) the vrevvs of the trial Pudge as to the credibility of the vitnesses , (z) the presumptıon ofınno- 
cence ın favour of the accused, a presumptıon certainly not vveakened by the fact that he has been 
acquıtted at hıs trial, (3) the rıght of the accused to the benefit of any doubt and (4) the slovvness 
of an appellate Court ın disturbing a finding of fact arrived at by a Tudge vyho had the advantage of 
— — —  — —  — — — — —— “€ —€N€/./.. 
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o 
secıng the vvıtnesses “To state thıs, hovvever, is only to say that the High Couürt in its conduct of the 
appeal should and vvill act in accordance vyith rules and principiçs vvell knovn and recognısed ın 
the admınıstratıon of yustıce” 

The same consıderatıons must apply in an appeal under section 411-A (i) 
(5) on a matter ınvolvıng a question of fact VVe hold that m an appeal under 
that clause, the Court has povver to set asıde the verdict of (he yury ifon a 
consıderation of the factr and all the cırcumstances of the case, ıt is convinced 
that the verdıct ıs unreasonable 


Before passıng on to the consıderatıon of the facts ın this case, vve vvill state 
the posıtıon vvhen the chıef vvıtness for (he prosecutıon is an approver section 133 
of the Indian Evidence Act states (hat an accomplice shall be a competent vvitness 
agaınst an accused person and a convictton is not illegal merely because it proceeds 
upon the uncorroborated testıimony of an accomplıce (Under the English Common 
Lavv, the same rule applıes but both ın England and ın India it həs becorhe a rule 
of practıce, and, to use the language of the Prıvy GOouncil in A/ağadeo v. The Ring," 
it ıs novV vırtually a rule of lavv, that corroboratıon ıs requimed. İt is also an 
accepted rule that one accomplıce cannot corroborate another , but section 30 
of the Indian Evidence Act says that v”hen more persons than one are being tried 
yomtly for the same offence, and a confession made by one affecting himself and 
some of the others ıs proved, the Court may “ take ınto consideration”” the con- 
fessıon as against the others as veell as agaınst (he person vho makes the confession 
There ıs no correspondıng provisıon mn English Lavv In the recent case of İn re 
Raşagobal,? a Full Bench of this Court had o cönsider the effect of this section and 
ıt accepted as correct the ınterpretatıon to be found ın V/oodtyffe and Ameer AlUs 
Lavv of Evidence (Nınth edition, at page 812). 

“These vvords (the vvords “ take ınto consıderatıon ”) do not mean that the confessıon 18 to 
have the force of svvorn testimony But such a confession is nevertheless evidence in the sense that 
ıt is a matter vvhich the Court, before vyhom it is made, may take into consideratıon in order to deter- 
mıne vvhether the ıssue of gult is proved or not The vvording, hovvever, of this section: (vyhich: 18 


an exceptıon) shovvs that such a confession is merely to be an element ın the consideratıon of all the 
facis of the case , vvhıle allovving it to be so considered, it does not do avyvay vvith the necessity of 


other evıdence ” 

In the present case there ıs evidene of a confession of one of the accused impli- 
catıng hımself and other accused. "The learned yudge in ansvver to a queston 
put to hım by the yury said that they should bear ın mind the vvarnıng that an 
accomplıce cannot corroborate an accomplice and that they should not attach 
much value to a statement by a co-accused. 


In Morza Akbar v. The King Emğeror,5 the Privy Council held that the common 
intentıon ın section 10 of (he İndian Evidence Act signifies a common intention 
existıng at the tıme vvhen the thing vyvas said, done or vrritten by one of the conspi- 
rators. Anystatement or confesson made by one conspırator to a thırd party 
after the common ıntentıon or conspiracey vvas no longer operatıng and had ceased 
to exist is not admıssıble against another. İn that case Their Lordships had not 
to consıder the effect of section go of the Indian Evidence Act. 


VVe novr come to the facts v”hıch have general applıcatıon. Lakshmikanthan 
vras a person of bad character. In 1932 he vvas convicted of forging an aflidavit 
and sentenced to undergo ımprısonment for a period of seven years. He vvas 
released from prıson ın 1989. İn 1g4 he edited a vveekly publicatıon called “ "The 
Cınema Thoothu ” but ıt ceased publication in” fanuary, 1944 Ön the 2önd 
Tuly, 1944, he became the editor of another vveekly paper called “"The Hindu Nesan ” 
vvhıch he continued to edit until his death. He professed to have a missıon mn 
life to protect the chastıty of Indian vvomanhood, but his profession vvas merely 
a cloak for the vrritıng of most scurrilous articles attackıng the characters of promi- 
nent persons, especually persons vvell knovvn in the cinema vvorld. “Among the 
persons he attacked vvere the thırd and fourth accused, both of v”hom vvere cinema 
actors and prominentın their profession. The articles vyuhich he had vritten against 
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these accused vvere put ın evidence at the tal They accuse them of seduction of 
innocent giris and the vnfe,of the fourth accused of being a piostitute VVeek after 
vveek he returned to the attack, and ın the same scurrilous manner In the carly 
part of 1944 the thırd and fourth accused along vvith other persons, vyho had been 
the vıctıms ef Lakshmikanthan”s defamatory pen presented a petition to His 
Excellency the Governor prayıng that actıon should be taken agaınst Lakshmı- 
kanthan Tt ıs the case for the prosecutuon that these aftacks provıded the motıve 
for the thırd and fourih accused entering into a conspiracy to murder Lakshmı- 
kanthan TItıssaıd for the defence that there vvere equaliy scurrilous articles 
agaınst many other promınent persons and that there vvas equally strong ground 
for suspectıng that the murder mıght have been ınstıgated by others “This may 
be the case, but the grossly defamatory artıcles vvritten by Lakshmıkanthan may 
very properily be taken into account vrhen considering vyhy the third and fourth 
accused "should take part ın the conspiracy 


On ıgth October, r944, Lakshmikanthan vvas assaulted and stabbed ın the 
neck ın Venkatachala Mudalı Street, Madras The ınyüry  inflicted vvas not 
Of a serious nature and had nothing to do vvith his death / He alleged that hıs 
assaılant vvasethe first accused and he vvanted the polıce to prosecute him The 
polıce, hovvever, could not take up the case as it vras non-cognıizable "The result 
vvas that Lakshmıkanthan decided to file a complaınt to the Magıstrate agaınst 
the first accused İn this connection he consulted Mr /T Nargunam, an advocate 
Of this Court on the night of ?th November, 1944 Mir Nargunam drafted the 
complaıt and gave ıt to Lakshmıkaiffthan to have ıt typed Abo.t, AM on 
Sth November, Lakshmıkanthan arrıved at Mr Nargunam”s house vvıth the 
typed complamnt Heleft Mr Nargunam”s house at about I1o AM ına rıckshavyv, 
takıng the complaınt vvith him He vvas attacked and fatally stabbed a fevv mınutes 
later ın General Collins Road The scene of the attack vvas some 1 go yards from 
Mr Nargunam/s house 

On the rrth December, ı944, the police arrested Tayanandam vvho became 
the approver VvVe shall refer to hım as such hereafter The approver vvas ın 
custody at the Egmore polıce statıon from Iıth to 14th December On the ısth 
December, he vvas taken before the Fıfth Presideney Magıstrate as he had ıntımated 
that he vvıshed to make a confession VVhen he appeared before the Magıstrate he re- 
fused to make any statement Tat afternoon he vras taken to the Penıtentuary 
vrhere he remaıned until the afternoon of the r6th December On that day he 
vvas again placed in the custody of the investigatiıng: police officer and detained in 
the Egmore police station, Rule 86 (3) ofthe Criminal Rules of Practice states that 
an accused, vvho has been produced before a Magıstrate for the purpose of makınga 
confessıon and vvho has declined to make it or has made a statement vvhıch, 
İrom the poınt of vtevr of the prosecutton 1s unsatısfactory, shall not be remanded 
to rolice custody If he is remanded to other custody, the ınvestıigatıng polıce 
officers shall not, except ın the presence of the Magıstrate, be allovved eıther to see 
him again or to have any further communicatıon vvith him The order of the 
Comrussioner of Police of the i6th December, dırectıng the approver to be 
detaıned at the Egmore polıce station vvas ımproper, but there ıs no reason to 
beleeve that ıt vvas passed othervvise than by oversight and) vve consider that the 
approver”s subsequent confessıon vvas not the result of such detentıon. 


On the afternoon of the ıyth December, the approver vvas taken to the Saıdapet 
sub-laıl ahd thercafter he vvas never ın police custody. That evenıng he vote 
a letter to the Commiıssıoner of Police in vyhich he stated that he vvas going to talk 
to the Presıdency Magıstrate touchıng matters relating to the murder case of 
Lakshmıkanthan and prayıng that he mıght be sent to the Magıstrate He 
explaıned that hıs failure to make a statement vvhen sent before the Fifth Presidency 
Magıstrate on the ışth December, vvas the result of threats made by Nagalıngam 
(the second accused) and hıs relatıves, On the ıgth December, he vvrote out ın 
his ovvn hand a petition to the Chief Presideney Magıstrate ın vvhich he intimated 
that he vvished to make a confessıon, Tn this petition he set out statements of fact 
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vrhich agree vvith the statements of fact vvhich he subsequently made ın his cönies- 
slon The confession vvas made on the 2ond December, and duly recorded under 
section 164 of the Code of Criminal Procedure by the Sub-Dıvısional Magistrate 
Of Saıdapet. İt may be summarısed as follovvs : 


He and hıs sıster had been attacked by Lakshmıkanthan ın an ıssue of “ The 
Hındu Nesan”” On the th November, 1944, the second accused came to him 
and told hım that arrangements had been made to do avvay vvith Lakshmıkanthan 
Thereupon he asked the second accused hovv he could perform such a dangerous 
and bıg feat “The second accused replied that the thırd and fourth accused vvould 
supply any amount of money and alşo defend them if they vvere cauğht He then 
persuaded the approver to follovr him to the People”s Park vvhere the rest of“ the 
gang ” vvere vvaıtıng “They vvent by tram to the Moore Market vvhere they met the 
seventh, first, and sıxth accused and tvvo others “There the second accused 
shovved the first accused to the approver and said that he vvas the first assaılant Of 
Lakshmıkanthan and that he vvas prepared to kill him the next day The sixth 
accused asked the approver vvhether the second accused had told him all about the 
plot and he saıd that he had The sıxth accused explaıned that they vvere on a 
dangerous expeditıon and that if by any chance anyone vvas caught, He should not 
shovv up his friends, “ even if torn from limb to limb Kamalanathan (P VV 95) 
vrho vvas there vvas introduced as the person vvho vvas gömg to finance the “ vvhole 
shovv ” "The eıghth accused vvas also introduced to him. Kamalanathan saıd 
that they should go and meet the “ big persons ” and fix up the vrhole of the affaır 
They vvere taken to the VVall Tax Road “ Ottavadaı Theatre ” and asked to stop 
outsıde Kamalanathan vvent ınsıde and asked them to come ın one by one vvhen 
he made sıgns Fıfteen mınutes later Eamalanathan returned vvıth a man vvho 
had sıde vvhiskers and asked them to gö in. The cighth accused stopped outside 
at a place vyhere the tram turned "The first accused vvaited on a platform ın front 
of a coffee hotel “The approver, Kamalanathan, the sıxth accused, the second 
accused, and the seventh accused vvere taken to the make-up room ın the theatre 
The thırd and fourth accused then came ınto the room "The thırd accused said 
that domg avvay vuth Lakshmikanthan vvas a very tough yob, and he vvanted 
to knovv vhether they could do the yob thoroughly The second and seventh accused 
saıd that they vvould see the thing through vuthout missing it. The third accused 
then ımpressed upon them the necessıty for extreme secrecy and caution and saıd 
that ıfthey gave up their names they vvculd be dısgraced for hfe The third accused 
said that he vvould pay them Rs 2,şoo as promised as soon as the vvork vvas com- 
pleted and that if the yob vvas done thoroughly he vvould give further presents 


He further saıd that if by any chance they vvere detected he and hıs friends 
vrould give them all the help possible At the instigation of the third and fourth 
accused they took an oath that even if they lost their heads they vvould not expose 
the thırd and fourth accused "The fourth accused gave to the sıxth accused Rs 500 
and promısed the remaınıng Rs o,ooo “ after completing the yob.” "They took 
the money to the People”s Park vvhere the first and eıghth accused yomed them. 
The sıxth accused gave hım (the approver) Rs so and asked him to meet him 
the next mornıng At about 4-45 A M , on the next day the second accused came 
to hıs house and vvoke him up He and the second accused vvent together to 
Perambur Barracks Road and atla tea shop there they met the seventh, sıxth and 
eighth accused The seventh accuseçi told him that they need not be frıghtened 
and that the second and first accused vvould be doımg the vvork and all that they 
had to do vvas to be there and help them if necessary "The eighth accused vvent 
avvay to vvatch the house of Lakshmıkanthan “Tey sat ın the tea shop At 
about 9 A M, the eıghth accused came runnıng and asked them to get ready "The 
sıxth accused called them and they all veent outside and the eighth accused shovved 
them Lakshmikanthan gön in a rickshavv Tüe first accused said that the place 
vvas not suıted for the purpose and asked them to vvaıt for Lakshmıkanthan”s 
return They follovved the rıckshavr and, stopped near the tram-road The sıxth 
accused vvent into the Y. M. O. A building close by. Lakshmikanthan vvent” 
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into the house of hıs lavvyyer, Mr Nargunam, vvho vvas İiving in the next street. 
He (th€ approver) vvas asked to stand along vvith the seventh and second accused 
in the street next to that ın vvhıch the lavvyer lıved. He remaıned there talkıng 
to the people vvho vvere mılking: covis in a shed close by The first and second " 
accused vvent and stood on the other sıde of the house. A İtttle later the rıckshavv 
came out of the Vakıl”s house "The first and second acçused follovved the rıckshavv 
He and the seventh accused stopped near the shed A İtttle later the second accused 
came runnıng and sıgned to him to rün avvay The seventh accused also asked 
hım to clear out and he ran avvay to his house The next day he learned that the 
first accused had been arrested In hıs confessıon the approver, of course, 
referred to the varığus accused persons by name. In the foregomg summary vve 
have for the sake of brevity omitted the names and have referred to them by their 
designatıons at the trial A pardon vvas tendered to the approver and accepted 
by him He gave evidence in the commiuttal Court on the gönd February, 1945, 
and hıs testımony there vvas ın accordance vvith the statements vvhich he had made 
in hıs confessıonal statement He vvas called as a vvitness in the Sessions Court, 
on the gth Aprıl, 1945, vvhen he retracted hıs confession and said that he had made 
it as a resuft of havıng been tortured by the polıce Thereupon the approver”s 
deposıtıon ın the committal Court vvas trcated as evidence in the case by reason 
of the provısıons of section 288 of the Cede of Criminal Procedure 


On the gth November, A K Ramanna (P. VV. 26) vvrote a letter to a friend 
named V S Manı Ayyar (P VV 28) viho vvas then at Salem. Tn this letter he stated 
that at about To-go A M the prevıous day, Lakshmikanthan had been stabbed and 
that he dıed at 4 A M, the next day. The letter also contaıned thıs statement " 

““Yesterday mornıng at II o”clock came to me and ınformed me that he had done avvay 
vvıth the hfe of C.N Land varnıng me not to publish this nevis vvent avvay,” 
The letter vvas opened by the censor vvho on the rıth November sent a photographıc 
copy Of it to the polıce as it contaıned a clue to the murder of Lakshmikanthan. 
The letter vvas re-posted and delivered to the addressee on the iqth November 
The polıce had arranged that Inspector K, V Venkatasubramanıam (P. VV 29) 
should be present vvhen the letter vvas delivered. At the time of delivery the 
addressee vvas asked, vvho vvas the vvriter The letter had not been sıgned by 
Ramanna, but merely bore the ınitials “ A K R.” at the place of sıgnature. V.S. 
Manı İyer saıd the vvriter vvas Ramanna vvhose address he gave The İnspector 
telebhoned to Madras and Ramanna vvas traced and questıoned that nıgsht He 
admıtted ıt vvas his letter İn his evidence at the Sessions Cöürt he said that the 
person vvhose name vvas left blank vvas the sıxth accused. It may be mentioned that 
Ramanna vvas İtving as. a payıng güest in the house of V. S. Mani İyer in Madras, 


İn hıs evidence Ramanna also stated that at about 4-30 ör 5 P.M , on the 8th 
November, the sıxth accused came to him and said “ Give me your hand” His 
face at that tıme vvas frıghtful to look at “The sıxth accused told him: “1 have 
done avvay vvith Lakshmikanthan”” and vhen asked vvho did it he sadi": “ Tvvo 
of my ınsıgnificant fellovvs dıdıt”” He further said : “ Thiagarayan, N. S. Krishnan 
and Srıramulu all of us İomned together and had done this: İf ultimately, hovvever, 
the case comes to light, they should use their influence and go up to the Viceroy 
and get the case dısmissed ” "Thuagaralan ıs the third accused. N S. Krıshnan 
the fourth accused and Srıramulu the fifth accused. He also said, “ I have Şust 
novv seen Bhagavathar and Srıramulu Naidusand 1 have come here.” Bhagavathar 
is the.thırd accused. i 

Ramanna stated that he knevv the third accused vvell, He had knovn him 
İrom 1gg6 and the fourth accused sınce 1943. 2 

Kamalanathan vvas examined as the tvventy-fifth vvıtness for the prosecution 
and admıtted that he had been at the VVall Tax Theatre on the evening of the 7th 
November, and that he had met there the approver, the second, thırd, fourth, sixth 
and seventh accused, but he professed that he only vvent there to induce the thırd 
accused to transfer to Madras a nevvspaper vvhich he vvas publishing in Trichinopoly 
and to give him employment ın connectton vvith it. 


-— 
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In hıs summing up, (he learned Tudge more than amply vvarned the yury of 
the danger of accepting the approver”s evidence and he indicated that Kamala- 
nathan should be treated as an accomplıce vvhose testimony could not be used to 
corroborate (he approver. He also vra ned them that vvhen takıng into conside- 
ratıon the confessıon of the sıxth accused to the vvitness, Ramanna, under section 30 
of the Evidence Act, an accomplice could not cörroborate another accomplıce. 
VVe have been taken through the relevant porttons of the İearned yudge”s summing 
up and the thırd and fourth accused can have no complaınt about his faırness. 
The same observatıon also applıes to the summung-up as far as the other accused 
are concerned 


It has been suggested that there vras a mis-direction on the defence of alıbt 
set up by the fourth accused This defence vvas only raised in the Sessions Court 
although ın the committal Court the fourth accused did say that he vvasın Salem 
at the tıme. The learned yudge told the yury that in his opinion it vvas regrettable 
that thıs vvas not disclosed before and quoted to them a passage from the yudgment 
of Lord Alverstone, G. / , ın Rex v. George VVilhham Me.Narr, 1 vyhere the learned Chief 
Tustice said that if a person charged vvith an offence vvere ıll-advised enough to say 
he vvould reserve hıs defence, and to keep back vhat he alleged to be the true story 
so that ıt could not be investigated before the trial, the faci that hıs story as told at 
the trıal vas not belteved by the yury vvas not a ground for interfering vvith the 
verdıct. The sooner an ınnocent man told the truth, the better ıt vvas for hım. 
VVe can see no yust cause for complaınt herə, 


In eriticising the sümming up in this cönnection the learned counsel for the 
appellant ielred on the decision of the Couyt of Criminal Appealın Fex v. /Vaylor?, 
vvhere a prısoner before his commüttal for trial, vvas cautioned in the vvords pres- 
crıbed by the Criminal Tustice Act, 1925, section 12, süb-section (2), namely, 
“€ Do you vvish to say anythıng in ansvver to the charge” You are not obliged to 
say anythıng unless you desire to do so, but vvhatever you say vvill be taken dovnın 
vvritıng and may be given in evidence upon your trial.” İn reply, the prisoner, 
sad .. “ do not vvish to say anythıng, except that 1 am innocent,” At the 
trıal at quarter sessıons, the Recorder commented on the faılure of the prısoner 
to make a more complete statement and saıd to the yury : “ Surely, 1f he is 
innocent, one vvould think he vvould make his defence then and there ”” İt vvas 
held that thıs vvas a mis-direction because the true intention of the caution vvas to 
convey to an accused person the ınformatıon that he vvas not oblıged to say 
anythıng unless he desired to do so That case has no applıcatıon here As vve 
have saıd, vve do not regard the learned Tudge”s comment as amounting to a mis- 
dırec ıon and moreover he left the questıon to the yury quite open. 


Novrv vyha” had the iury before them on vvhich to base their verdict in respect 
of the third and fourth accused ? Tn the first place there vvas the deposition of the 
approver treated as evidence under section 288 of the Code of Criminal Procedure 
vrhich they vvere entitled to accept if they vvere convinced that the statements 
made in it vvere true. The statements in ıt accord vvith vhat he saıd ın his petition 
to the Chef Presideney Magıstrate and vvith his confession to the Sub-Dıvisional 
Magıstrate Of coutse, the approver could not corroborate himself, but the fact 
that he vras consıstent in vvhat he saıdın those lengthy statements ıs notevvorthy. 
That he retracted hıs confessıon and repudıated hıs evidence in the Commit al 
Court ıs not of great ımportance "Tht yury savv him in the vvitness box and vvere 
ın a position to form an opinion vihether he vvas then speakıng the truth: 


The prosecutıon had shovvn a motive for the third and fourth accused takıng 
part ın the conspiraey and agrecing to pay the assassıns and have them defended 
should they be caught. Certaınly the thırd and fourth accused must have been 
very embuttered agaınst Lakshmıkanthan “Tühen there vvas the confession of the 
sıxth accused to the vvitness Ramanna vvihich the yüry vvere entitled to take into 
consideratıon. . 

—————-——————— — 
ı, 25TLR 228, 2, 1933 1 K.B 665. 
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İn these cırcumstances can it be said that the verdict of the mafority of the yury 
ın respect Of the third anüğ fourth accused vvas unreasonable ” (VVe consider that 
the ansvver must be ın the negatıve “They had been properly dırected and there 
vvas material on vvhich their decision could vüth reason be based İt follovss that 
the appeal of the thırd and fourth accused must be dısmıssed. 


The approver”s evidence against the first accused 1s corroborated by Gopal, 
the puller of the rıckshavv ın vvhich Lakshmikanithan vvas stabbed. "Thıs vvitness 
identifiecd the first and second accused as the assaılants On behalf of the 
first accused ıt vvas said that the pardon vvas ıllegal, that the approver”s statement 
should not have been ndmitted in evidence under section 288 of the Code of Criminal 
Procedure and that the approver had been ınduced to confess 


Section 837 of the Code of Criminal Procedure says that ın the case ofan offence 
trıable exclusively by the High Court or Couürt of Session and certain other offences 
the District Magistrate, a Presideney Magistrate, a Sub-Divisional Magistrate or 
a Magıstrate of the Fırst Class may, at any stage of the ınvestigation ör inqury 
into, or the trial of the offence, vvith a vievv to obtamning the evidence of a person 
supposed to “have been diırectly or indirectly concerned in or privy to the offence, 
tender a pardon to him on condition of his making a full and true disclosure of the 
vvhole ofthe cırcumstances vrithin his knovledge relative to the offence Sectıon 339 
provıdes that vvhere a pardon has been tendered and the Publıc Prosecutor certifies 
that mn his opinion, a person vvho has” accepted the tender has, cither by vrilfully 
concealıng anythıng essential or by ğiving false evidence, nöt cömplied vnth the 
condıtıon on vvhich the tender vvas made, may be trted for the offence ın respect 
of vvhich the pardon vvas tendered or fər any other offence of vyhich he appears 
to have been gullty in connection vvith the same matter. 


As vve have already saıd, the confessıon vvas recorded by the Sub-Divisional 
Magıstrate, Saıdapet, on the zond December, 1944 On the and İanuary, I945, 
the approver vvas taken, before the Chref Presideney Magistrate vvho asked him 
vvhether he had made a full and true dısclosure of the vvhole of the circumstances 
vvithin his knovvledge relative to the offence and to every person concerned, vvhether 
as prıncıpal or as abettor in the commission of the offence, to the Sub-Divisional 
Magıstrate, and hıs ansvver vvas “ Yes” "To the questıon vvhether that statement 
vras,voluntarıly made and vrhether he understood the consequences, he again replied 
“ Yes”. He vvas asked vrhether he vvas prepared to stand by that statement ın the 
Court at the trial of the case He said that he vvas He vvas then asked “ Are 
you avrare that you are lıable for prosecutton for the offence (of conspıracy to 
murder and murder) if you resile from the statements you made to the Sub-Dıvısıonal 
Magıstrate, Saıdapet?”” Agam he ansvvered” Yes” İt ıs suggested that the 
ansvver to the last question impled that he vvas granted the pardon on the condition 
that he dıd not resile from hıs confession VVe consider that this argument ıs entırely 
unsustaınable "The Chref Presideney Magistrate had merely vvarned him of the 
actıon that mıght be taken agaınst hım under section 390 if he gave false 
evıdence. 


There ıs equally no substance ın the suggestion that the approver”s deposition 
vvas unlayvfully accepted in evidence Tt vyas admıtted in evidence under section 288 
Criminal Procedure Code and the section certamly permits of the admıssıon. 


The suggestion that (he approver vvas iiduced to make the confession is based" 
on (he concluding sentences of his petition to the Chief Presideney  Magistrate, on 
the ıgth December, 1944, vvhere he saıd . : 

“1 did not tell the Court because Nagalıngam threatened me prevtously that if vve told the 
truth before the Court myself and the rest must go to the gallovvs “This is truth I request 1 may 
be examıned and saved Tis is truth” 

The suggestion is that he made the confession because he understood that by domng 
so he vvould go free. "The ansvver to this is provided by the ansvver to the last 
questıon put by the Chef Presideney Magistrate before tendering the pardon 
€ Are you avvare that the tender of pardon ıs no bar to your beımg prosecuted for 
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the offences ?” "The ansvver vvas agaın “ Yes”. It may be pornted out that vvhen the 
approver retracted hıs confessıon at the trial he made no suggestion that ınduce- 
ment had been held out to hım but alleged maltreatment by the polıce, The case 
novv set up 1S qulte inconsistent vvith the approver”s ovvn case and is obviousiy a 
mere after-thought . 


Counsel for the first accused also contended that the learned Tudge had mis- 
dırected the yury on tvvo pomnts The first obiection has reference to the evidence 
of Dr (oseph of the Madras General Hospital "The accident register relatıng to 
the admıssıon of Lakshmıkanthan on the morning of the GSth November, 1944, 
contaıns thıs statement “ Alleged to have been caused by a hıchuvva at 10 A.M on 
the Sth November, 1944, on the road near Chengalvaraya Naıcker”s estate turnıng 
of Presentation (Clonvent. Name, not knovnn”, "he prosecutıon suggested 
that the vvords “ Name, not knovn ” had been ınseited aftervvards, but Dr 
Toseph”s evidence vvas to the effect that the entries in the register vvere all made 
at the same tıme. İn hıs summing up the learned Tudge said " 

“€ You remember that the prosecutıon refused to call Dr Toseph “The position is qulte clear 
and vve have the great advantage of the Pudicial Committee layıng it dovvn that therç is no necessity 
on the prosecutuon to call a vvitness they do not thmk as telling the truth “You have merely got, 
gentlemen, to look at the “name, not knovn ” entry You remember, gentlemen, I ınsısted he 
should be before the Court and because the prosecutıon does not call him, it does not follovv that 
he ıs not speakıng the truth.” : 

Thıs certaınly dıd not indıcate that “€0r Toseph vvas unvvorthy of credence 
and again the matter vvas left for the yury tö decıde 


The second complaınt ıs that the leaıned Pudge did not explaın to the fury 
the dıfference betvveen murder and culpable homıcıde not amounting to müurder. 
There vvas no reason for the learned yudge to enter ınto any dıscussıon of vvhat 
vvas meant by culpable homıcıde not amounting to mürder Lakshmikanthan 
had clearly been murdered and no one had suggested that the crıme vvas culpable 
homıcıide not amounting to mürder "Thelearned yudge told the yury that the offence 
vvas eıther murder or grievous hürt İf they vvere satisfied that Lakshmikanthan 
dıed as the result of the stabbıng ıt vvas unnecessary for him to tell them that that 
vras murder, and there vvas no doubt about ıt. "The appeal of the first accused ıs 
dısmıssed. 


"Vhere vvas even more corrobotative evidence against the second accused, "Ehres 
vritnesses Munısvamı Naıidu, (P. VV. 2) Madanagopal Naidu, (P VV 22) and 
Chıttıbabu, (P. VV 23), mılkmen carry"ng on business in the vicinity of the scene 
of crıme, all speak to havıng seen the second accused in the neighbourhood on the 
morning of the crıme.  Munisvvamı Naidu stated that the second accused spoke 
to him shortly before Lakshmıkanthan vvas stabbed Madanagopal and Chittibabu 
deposed that they savv three people runnıng avvay and both of them identified the 
second accused as one of them Madanagopal Naidu also identifled the other tvvo 
as being the seventh accused and the approver İn addıtıon to recognising thesecond 
accused (Chıttıbabu recognised the approver 


It has been suggested on behalf of the second accused that the learned Tudge 
mısdırected the Şury vvith regard to Lakshmikanthan”s knovvledge of the second 
accused and that there vvere further mısdırectıons in that he did not point out to 
them that there vvas no evidence of motive so far as the second accused vvas concern- 
ed and that he dıd not mentıon thət the second accused vvas only identifiled 34 
days after the crıme. : 


The question of Lakshmıkanthan”s knovvledge of the second accused ıs not a 
matter of ımportance, but ın any event vve consıder there vvas no mısdıirection, 
VVhat the yury had to consider vvas vvhether they could beleve the evidence that the 
second accused had actually taken part ın the stabbıng and they vvere convınced 
that the evidence vvas sufficient for the purbose İt vvas not necessary for the prose- 
cutıon to prove motive on (he part of the second accused "The case agaınst him 
vvas that he vvas a hıred assassin. VVıth Tegard to (he third point learned counsel 
said that the learned Tudge stated that the first accused vvas identified vuthin 48 
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hours but he did not emphasıse that it vvas 84 days after the crıme that the second 
accused vvas identified. TUhe evidence is that the second accused vvas arrested on 
the date of his ıdentificatıon the ıəth December, 1944. "The Tury accepted the 
evidence of identificatıon. “The appeal of the second accused ıs dismissed 

İn the case of the sıxth accused there is the evidence of the approver, Ramanna 
and Muthukrıshna Nayudu (P VV so) "The evidence of the last-mentioned vvitness 
has not yet been referred to. He ıs the proprtetor of a eycle shop in the neighbour- 
hood of the scene of crıme Het vvas acquainted vvth the first, sıxth and seventh 
accused. He had knovn the first accused for a year, the seventh accused for tvvo 
years and the sixth accused for ten or fifteen years (On the mornıng of the 8th 
November, 1044, he savv the first accused and three others turnıng ınto Kelly”s 
Road from the Purasavvalkam Hıgh Road Vust opposite to the Purasavvalkam 
market there ıs a Hındu mılıtary hotel vvhich is tvvo or three furlongs avvay from 
tihe scene of the murder. The vvıitness saıd that he savv the sıxth and seventh 
accused standing opposite this hotel and vvere there 1oined by there first accused, 
"Fhıs vvas about 7-45 or 8 A.M. He vvent into the hotel himself for meal and vvas 
inside for ten mınutes. He heard that day that Lakshmıkantan vvas stabbed. 


In this case it ıs said that the learned Tudge mısdirected the yury because he did 
not conform to section 207, Criminal Procedure Code, he did not address the ury 
on the absence of motıve and he did not mention in his summing up that Ramanna 
vvas inimıcally dısposed tovvards the sixth accused and had hımself been in police 
custody for three days Section 2q7 provides that ın cases tried by yury, vvhen 
the case for the defence and the prosecutor”s reply (ıf any) are concluded, the Court 
shall proceed to charge the yury, summing up the evidence for the prosecution 
and defence, and layıng dovmn the lavv by vvhich the ğury are to be guülded. 

VVe have already referred to the careful manner ın vrhich the learned Tudge 
summed up and tt is idle to say that he dısregarded the provısions of (his section. 
In thıs case as ın the case ofthe second accused no motive vvas suggested. "The case 
rested on direct evidence against the accused and the fury beleved that evidence 
There is no evıdence at all to support the suggestion that Ramanna bore enmity 
against the sıxth accused "The suggestion that the learned Tudge shou"d have 
told the yury that Ramanna had been detaıned by the polıce for examınatıon must 
also be reyected. "The fact that he had been detaıned and examıned by the 
polıce could not necessarıly mean that his evidence vvas open to suspicin The 
police had to examine him because of the letter vvhıch he had vritten to V S 
Mani Iyer ın Salem HNeothing vras found against him and he vvas released from 
detentıon. "The appeal of the sıxth accused is dismissed. 

The case agaınst the seventh accused rests on the evıdence of the approver, 
Muthukrishna Nayudu, the eycle shop-keeper, and Madanagopal Navudu, the mılk- 
man Te evidence of Madanagopal Nayudu and Muthukrıshna Nayudu provides 
important corroboratıon of the evidence e fthe approver against the seventh accused 
AlI that ccunsel can say here ıs that the learned YTudge had not put forvvard hıs 
cllent”s case suflicrently strongly in his favour. This is vhat the learned Tudge said 

€ Madanagopal identifles accused 2 and 7, Chittibabu, accused 2 and the approver but not 
accused 7 “Vhat ıs verv important "Thev did not both identify accuee1 7 So ifthey had been 
got at, vvhy should they both no” ıdentify accused ? ? İt isa matter for you to consıder ” 

In vievv of this it cannof be saıd vvith reason that ihe case of the seventh accused 
vvas not put strongly enough. Hıs appeal is,dismissed. 

VVe may add that ın accepting the mayorıty verdıc”s of the fury the learned 
Tudge shovved that he agreed vvith their findıngs and this is a matter vvhich this 
Court is also entitled to take into account vvhen consıdering the reasonableness 
of those findings VVe may further add that at the end of hıs summing up the 
learned Tudge paid the follovving tribute to the fury for the manner ın vhi h they 
had follovved the case . 

““Tn about five mınutes 1 propose to release you for your duty of deciding the facis of this case 
I have not satd much about it before although gounsel have But 1 cannot possibly refram from 


payıng a trıbute to you, vvhatever the result of your decision , that does not matter 1 cannot picture 
any yury could possibly haye given greater and more consctentious attention to this case than you. 
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I do not knovv vvhether your questions have been cöunted, büt 1 have qurte a sheaf of them “They 
are all here and they vvill be attached to the record “Time and tıme agaın you have asked questions 
That ı$ of very great comfort to me and to counsel because it shovvs that a serious case of this sort 15 
not bemg treated ın a light-hearted manner but vith all the seriousness it deserves As 1 said, vvhen 
thıs case 1S Over you vvill not regret the ımmense trouble you have taken over this” 

There can be no doubt that all the accused had a very fair tral “The con- 
victions and sentences are, confirmed. 


K.S. — — —— SMConütchons and sentences confirmed 
IN THE HIGH COURT OF VUDİCATURE AT MADRAS. 
PRESENT .—MR, TusricE SHAHABUDDIN , 


Pattiam Veettıl Monokkı Sankaram Nambıar . .  Pehdtoner” 
0 
Kottayam Bank by its Official Liquldator, Tellicherry and others Resğondenis 
Comğanıes Act (VİT of 1913), secttons 235 and 198—Proceedings agamst a director of a comğany under 
sechton 285 —Cannot be continued against his henrs after his death, during ihe broceedings 


A proceedıng under section 285 of the Companies Act against a dırector of a company cannot 
be contınued against hıs heirs after his death during the proceedings e 


"There ıs nothing in section 198 of the Act to indicate that the povvers of the Court vnth regard 
to the estate ofa contrıbutory or a debtor can be exercised in asummary proceeding under” section 285 
of the Act z 


Offcaal Lıqudators, Mufassil Bank v Tugal Kishore, SL.R (999) All 6 and Manilal Brylalv Rao 
Sahıb Vandraztandoss, 1 L.R. (1944) Bom 284, follovvegi 

Petition under section 15 of Act V of 1go8, prayıng that the High Count vvill 
be pleased to revıse the order of the Dıstriçt Court, North Malabar at Te.licherry 
dated ı8th Tanuary, 1945, in L. A No. 493 0f 19441n O P. No gı of 1940. 


S. Venkatachala Sasir: for Petitioner 
P. Govnda Menon for Respondents. 
The Court delivered the follovving 


TuDGMENT —İhe poimnt for determinatıon in thıs Civil Revision Petition is 
v”hether proceedıngs started against a dırector of a company under section 285 
ef the Indian Companıes Act can be continued after his death by bringing his legal 
representatıves On TeCOTd. 


The petitioner started proceedings under section 235 agaınst the dırectors 
of a company ın İlquldatıon one of vvhom, Krıshnan Nambudırı, died before the 
enquıry vvas over The petitioner then filed the applıcatıon out of vvhıch this cıvıl 
revision petıtion arıses to brıng the respondents on record as the heırs of Krıshnan 
Nambudirı "Thıs applıcatıon vvas opposed on the ground that it could not be 
contunued after the death of the deceased dırector "The learned District Tudge of 
Tellicherry relyıng on the decision of the Allahabad Hıgh Court in Of/7cal 
Taqutdators, Mufassıl Bank v Tugal Rüshore,l accepted this contention and  dismissed 
the petıtıoner”s applıcatıon. 


In Ofncal Laqudators, Müfassıl Bank v. “Tugal Kushore,l it vvas held that pro- 
ceedings under section 285 of the Companies Act agarnst a dırector cannot after 
the death of (he director during the proceedings be continued) against his heirs 
as representıng hıs estate. The Bombay High Court in AMamial Brylalev. Rao Sahib 
Vandraxoandoss,? a decision cited on böhalf of the respondents has taken the same 
vlevv, İt held that ıt vvas never ıntended to involve the Court on an appifcation 
under section 235, in an enquiry relating to the estate of a deceased person “The 
learned advocate for the petıtıoner does not refer to any decısıon ın his favour , 
but he reltes on section 198 of the Companies Act and the provısıons of the Code of 
Civil Procedure vrith regard to the bringing on record of the legal representatives, 
Hıs argument ıs this ÜUnder section 198 of the Companıres Act tne Court has the 
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povver to ınstıtute proceedings against the estate of a contributory or a debtor of a 
company. "Ihis povver can therefore be exercısed by the Court ın proceedıngs under 
section 235. Under section 141 of the Code of Civil Procedure provisions relating 
to ihe brınging on record of legal representatıves are applıcable to cases arising 
under the İndian Companıes Act Havıng regard to these tvvo provisions the 
application of the present petitıoners should have been allovved. 

I am unable to accept these contentıons, Section 198 of the Companies Act 
deals vvith the povvers of the Court vvith regard to the estate of a contributory or a 
debtor but there ıs nothing ın that section to indicate that these povvers can be 
exercised ın a summary proceedıng under sçctıon 285 As regards the provisıon 
ın the Code of Civil Procedure reference is made to Order o2, rule 4 of the Code 
of Civil Procedure, but this provision applıes onİy if the rıght to sue survives, The 
questıon vrhether the rıght to continue a proceeding under section 2985 of the Gom- 
panies Act, survıves has to be determined on the language ef that section, This, 
the learned Vudges have fully considered in the above mentuoned decisions, and 
having regard to the langua e of section 285 İ respectfully agree vvıth their vıevv 
that a proceedıng under that section cannot be continued agaınst the heırs of a 
deceased director. 1 therefore sce no reason (o interfere. The petition is dismissed 
vvith costs. 5 

V.S. ———— Petton dismissed, 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT "—MR. İusricE PATANTATI SASTRI AND MR USTİCE SHAHABUDDİN 


Neelam Suryanarayanamurti Naıdu (mınor) and others .. Petitioners” 
0. , 
Boggavarapu Satyanarayanamurtı and others 3 Resğondanis, 


Madras Agneulturisis” Rehef Act (İV of 1938), secton 19-A (4) (a) and (b) and (8)—Order on ab- 
blacahon under S ıg-4—Ağbealabıhiy —Ex parte öroceedings—Refusal to set asıde—Ağbeal— Maintamahbılıty 
—Gunl Procedure Code (V of 1908), Özder o, rüle 18 and Order 48, rüle 1 (4) , 


VVhere the Tudge found that the debtors vvere not agrıculturısts entıtled to the benefits of the 
Madras Agrıculturısts” Reltef Act but vvithout dismissing the petition on that ground he vvent on to say 
that the credıtor vvas entıtled to vvhatever amount vvas payable under the mortgage, 

Held, that the order should be deemed to be one under section rg-A (4) (2) of the Act and that 
ıt vvas not appealable 

eAlthough section ıg A (8) of the Act may make the provisions of Order g rule 13 of the Civil 

Procedure Ğode applıcable to proceedings under the Act, it cannot attract the rıght of appeal 

conferred under Order 48, rule ı (4) of the Civil Procedure Code Hence an order refusing to set 
asıde an ex ğaric order ın such proceedings is not appealable 

Petıitiıons under section 115 Of Act V of Iigo8, prayıng that the High Court 

vvill be pleased to revise the order of the Court of the Subordinate Tudge, Cocanada, 


dated ard yuly, 944, in O. P No 63 of 1949, etc. 


C R.P No 1374. Of 1945. 
B.V. Subramanyam for Petitioner. P Somasıundaram for Respondent. 


C R P No ı9$?74 (A) of 1945. 
K Kamesımsara Rao for Petitioner P Somasuudaram for Respondent 


A. A. O No ösşı of ıg44 
B V Subramanyam for Appellant P Somasundaram and K- Kamesmara VNao 


for Resbondent. 


A A O No 29210İf 1945 
K Kamesuoara Rao for Appellant P Somasundaram for Respondent. 


The Tudgment of the Court vvas delivered by 


Patanşalı Sasirı, /7.— These connected appeals arıse out Of an application 
made by the respondent-creditior under section 19-A of the Madras Agriculturists 
———.————.,.. A ——.A.A.ı.qqna,aqaA,n,x.-Xx“—“—“P—vx-CoQKQFCQqomgəaa U”VUÜ““Y VHUVXCXQCZQ —$9$Q $Q9"£ —HHIH. UK 


kO, R. P. Nos 1874 and 1374-A Of 1945 and 
A. A, O. Nos, 691 of ıg44 and 22: ofT945 sth November, 1945. 
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Relsef Act He alleged that the debtors, vho are five ın number, vvere not agri- 
culturısts entitled to the benefits of the Act ş but prayed that if for any reason they 
vvere found to be agrıculturısts vvithin the meaning of the Act, the Court should 
ascertain the sum properly payable under the mortgage executed ın hıs favour. 
In support of his case that the debtors vvere not agrıculturists, he filed certain 
certificates (Exs. P-g to P-7) granted by the Commissioner, Coconada Munucipalıty, 
vvhich, he clarmed, shovved that the respondents vvho vvere said to be undıvıded 
vyerc assessed during 1935-1937 to house and land tax in respect of properties vrhose 
annual rental value exceeded Rs 6oo so as to bring them vuithin the mischief of 
provıso (C) to section g (zz) of the Act, The debtors pleaded that they vvere dıvıded 
and that ıf them ındıvidual shares in the properties vvere alone taken into 
account as they should be, the proportıon of ihe annual rental value attrıbutable 
to each of such shares vvould be vvell belovv the statutory limit of Rs 6oo 


"The petition vvas adyourned fiom time tö time and vvas posted finally to rd 
yuly i944.. On that day it vvoulPyappear that tvvo of the debtors, respondents I 
and o in the lovver Court, vho appeared by a separate pleader vvere ready ş but 
nerther respondents 4 to 6 or their vakil appeared and the hearıng vvas adyourned 
tıll a p m. on that day to enable them to appear. Fındıng, hovvever, that none of 
the respondents or vakıls appeared vrhen the case vvas called the learned Pudge set 
all the respondents ex ğaric and pronounced yudgment holding, on the strength 
of the certıficates filed by the creditor, that the debtors vvere not agrıculturists 
entitled to the benefits of the Act and that the credıtor vvas entitled to the amount 
due under the mortgage bond. From this order the debtors have preferred C MA. 
No 69o of ıg44 Ön the next day the debtors applıed by separate petuttons for 
setting asıde the ex ğarie order and rehearıng the original petition. "he learned 
Tudge dismissed these petitions holding that the grounds put forvvard for the non- 
appearance of (he debtors and theır pleaders vvere unconvincing and that their 
laches could not be condoned. Agaınst these orders C.M.A No Öögi of 1g44 and 
221 Of 1945 have been preferred 


Mr. Somasundaram appearıng for the respondent-credıtor has raısed a preli- 
minary obiectıon that all these appeals are ıncompetent and should be dıs- 
mıssed as such The learned counsel has argued that the order of the Court belovv 
on the maın petution should be regarded as an order made under section 19-A 
(4) (0) of the Act and as such ıs not appealable under the provısions of section 25-A, 
as sub-sectıon (z) of Clause (c) of that sectton provides for an appeal only from orders 
made under cluse (a) of sub-section (4) of section 19-A. As regards (he 
other tvvo appeals, Mr Somasundaram has urged that they are also not maıntaınable, 
as, although section 19-A (8) may make the provisions of Order 9, rule 13 Of the 
Civil Procedure Code applıcable to proceedings under the Act, it cannot also attract 
the right of appeal conferred undein order 48 ruüle 1 (4) of the Civil Procedure Code. 
VVe - of opinion that both the prelminary obyections are vvell founded and must 
prevall. 


As regards the obyection urged in connection vith G M.A, No, 690 of 1944, 
the debtors have submutted that the order must really be deemed to have been 
made under sectıon 19-A (4) (a) as it does not purport to “ dısmiss”” the applıcation, 
as an order under clause (9) of that sub-section should, but, on the other hand, 
“ doth order and direct that the petityoner be and the same hereby ss entitled to 
the amount due under the morigage bond dated ıyth October, 1931 ”" There 
is no substance ın thıs argument. "The learned Tudge found that the debtors vvere 
not agrıculturists entitled to (he benefits of the Act “Having come to that findıng 
he should, no doubt, have proceeded to dısmıss the petition ş but vvithout doımg so 
ın terms he vvent on to say that (he petilioner vvas entitled to the amount due under 
the morigage -lt ıs hovvever quıte cleaı from hıs order that the learned Tudge 
does not purport to ascertaın the amount that vvould be properly payable under 
the mortgage if it vvas hable to be scaled qov under the Act, as he has held that 
the debtors vvere dısqualıfied under provıso (e) (to section g (ıı) of the Act) from 
claiming the benefit ofthe Act. The mere remark that ihe creditor vvas entitled to 
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vrhatever amount vvas payable under the mortgage is not such a declaration as ıs 
contemplated under clause (a) of section 19-A (4). If the order is regarded as one 
made under clause (5) of sub-sectıon (4) as vve think it müst be, then the questıon 
vrhether an appeal İtes ın respect of such an order is concluded by the decision in 
Mahaboob Ah v Küudratulla,l vyhere it is pomted out that no right of appeal is 
gTven vyrhen an applıcatıon for a declaratıon is dismissed cn the ground that the 


debtor ıs not an agrıculturist or the debtis not one vyhich can be scaled dov 
under the Act. 


Turnıng to the preliminary obyection raised in respect of the other tvvo appeals, 
it 1s contended for the debtors that section qi of the Civil Procedure Code vvhich 
provtdes that the procedure provided in the Code in regard to suuts shall be follovved 
as far as ıt can be made applıcable ın all proceedings in any Coürt of Civil Turisdic- 
tion attracts the applıcatıon of Order 48, rule I to proceedıngs under section 1 -A, 
VVe fail to appreciate this argument Before the amending Act of 1943, section I41I 
vvas no doubt held to make the provısıons of (:Order 9 applıcable to proceedings 
under the rules framed under Act IV of ıg38 Sub-sectıon (:) of section 19-A of 
the amendeyi Act hovvever novr makes provısıon for the applıcatıon of the pro- 
cedure provıded ın the Code to proceedings under section 19-A and it is no longer 
necessary to ınvoke section 141 for the purpose. İt is also difficult to see hovv either 
section 141 (of the Civil Procedure Code) or sub-section (8) of section 19-A vvhich 
only makes the procedural provısions ef the Code applıcable to proceedings under 
the Act can also attract the substan$ıve rıght of appeal conferred under Örder 48, 
rule ı (4) TH has been repeatedly ponnted out that a right of appeal is a creature 
Of statute, and ıs not ın the nature of thıngs. The provısıons relatıng to rights of 
appeal under the Act are contaıned ın section 25-A and (hey cönfer no right of 
appeal agarnst orders of the kind here in question, Furthermore, as vve have held 
that the maın case ıs not open to appeal, even Order 43, rule 1 (4) vvould be of 
no avail to the appellants “These appeals, therefore, must also fail, 


İt is, hovvever, urged for the debtors that there are sufficient grounds for inter- 
ference by thıs Court ın revision and that C M.A No. 6oo of 1944. should be treated 
as a revısıon petitton, on payment of the requisite Court-fee. VVe are ıinclined 
to accept this suggestion. “he certificates of assessment filed by the creditor shovv 
that persons vvho are not shovrn to be ın any vvay connected vrith any of the debtors 
vverc also assessed ın respect of the properties ın question, For instance, Ex, P-ş 
ıcfers to Neclam Sri Ramamurthi, Tirupathirayudu and  Venkataratnamma as 
havıng been assessed to property tax ın the relevant period on properties of the 
ag8regate rental value varyıng from Rs r,ı8o to Rs. r,169 Turupathırayadu is 
saıd to be the father of respondents 4 and 5. But vvho the other tvvo persons are 
and vvhat shares they possessed ın the propertues assessed ıs not knovvn, for the 
petttioner has adduced no oral evidence on the pomt, The position is the same 
as regards the other certificates, except Ex. P-s in vvhich tvvo of the debtors appear 
to have been assessed It has been held by this Court that vvhen once a person 
18 shovvn to have a saleable interest in any agrıcultural land the burden of proving 
that he ıs dısqualıfied under one or other of the four prov:sos to section $ (zz) les 
upon the credıtor. Here, the debtor$ vvould undoubtedly be agrıculturists unless 
they come vvithın the mıscheef of one or other of the provısos, because the mortgage 
ın qucstion includes agrıcultural land. "The burden, therefore, of shovrng that 
the debtors vvere dısqualıfied from clarmıng the benefits of the Act lay upon the 
creditor, and, as already stated, he has adduced no evidence to shovv vhat shares 
the debtors had ın the properties assessed ın the names of the three ıindıviduals 


57: to above and vvhether theır proportionate annual rental value exceeded 
s. 6oo. 


İn these cırcumstances there ıs no material on record to shovv that the debtors 
come vvıthın the mıschef of provıso (C) vvhich the creditor has invoked, İt vvould 
appear from the order of the 1 arned yuğge that he did not seriousiy appiy his mind 


—...... 
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to the decision of the case, but, finding that the debtors and theır pleaders did not 
appear vvhen the petıtıon vvas taken up, he sımply assumed that the certificates 
filed by the credıtor vvere sufficrent to brıng the debtors vvithin the proviso (€) VVe 
are of opınıon that ın thus dısposing oftthe matter he acted vvith material irregularity 
ın the exercıse of yurisdiction. 


VVe therefore allovv C .M. A. No 6go of r944 and the memorandum of obiec- 
tıons filed therem to be converted into civil revision petitions on payment of the 
addıtıonal court-fees by the partıes concerned, and direct that the matter be then 
sent back to the lovver Court for disposal after a fresh hearıng at vvhich both partıes 
vvill Le given an opportunity to produce, their evidence Having regard to all the 
cırcumstances of the case, vve make no order as to costs. The other tvvo appeals, 
C. M. A. Nos. ögı of r944 and 221 of 1945 vvill be dismissed vrith costs, 


B.V.V. — C.M A. .No. 6o of ıg44 6? the 
memorandum of obyecttons congerted info 
revişton betittons and alloved. Rest 
dismassed. 


IN THE HIGĞH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. TusriCE YAHYA ALI. 
Gonşalada Bhofaralappa ... Ağğellant” 
0, 
Korlahalli Halappa and others e ... “Resbondenis. 


Agrıculturisis” Loans Act (XİT of 1884), section 5—Scoğe—Poteer of Collector to recover loan by sale of any 
immoveable bioberty of defaulter—Sale unthout service of notice on, mörtgagee of broberliy“Vahdıily —Snat disbuting 
sale—Limitation ı . 

For the recovery of a loan advanced under the Agrıculturists” Loans Act it is open to the Collector 
to sell any part of the ımmoveable property belonging to the defaulter, and the remedy s not confined 
to that partıcular property ın respect of vvhıch or for vvhose improvement the l1oan had been taken 

For the sale of the property of a defaulter ıt ıs not essential that notices should be served on 
persons holdıng a mortgage over the defaulter”s property AA sale vvill not be illegal and a nullity 
merely by reason of the non-servıce of any notice on the mortgagee of the property 


A surt dısputing the legality ofsuch a sale müst, according to section 59 of the Revenue Recovery 
Act vvhich applıes, be filed vvithin six mönths from the date on vvhich the cause of action arose 


Appeal agaınst the decree of the Dıstrıct Count of Bellary in Appeal Sur No. 59 
of 1943 preferred against the decree of the Court of the District Münsif of Hospet 
ın OS. No, 696 of Tg4T. 

Kastur, Sehagır: Rao for Appellant 

R. Umamahesıoaram and A Vıisioanatha Ayar for Respondenis. 

The Court delivered the folloving 


TUDGMENT — hiş appeal has to be dismissed on tvvo short pomnts "The learned 
Dıstrıct Tudge found that the first loan, the land ımprovement loan, vvas fully dis- 
charged and had been closed before the sale of S No. 82o vvhich took place on the 
8th February, 1984. He vvas of the vtevv that this land vvas vniongly sold for the 
balance of the agrıcultural loan vvhich vvas: still outstandıng He took that vievv 
apparently because he vvas of the opınıon that it vvas only the land vvhich consti- 
tuted securıty for the loan that could be sold for the realızatıon thereof "That 
viev, dces not seem on an examınatıon of the provısıons of the Agrıculturisis” 
Loans Act to be correct Under section 5 of that Act every loan made under that 
statute could be recovered from the Yerson to vvhom the loan vvas madesas if it 
vvas an arrear of land revenuc şs and the procedure for realızıng arrears of reVenue 
ıs laıd dovrn in the Revenue Recovery Act, Sectıon 5 of that Act provides that 
vvhenever revenue may be ın arrear, it shall be lavvful for the Collector, or other 
officer empovvered by the Collector ın that behalf, to proceed to ıecover the arrear, 
together vvıth interest and costs of process by the sale of the defaulter”s moveable 
and immoveable property, or by execution agaınst the person of the defaulter in 
the manner provıded. "Thus ıt is clear that for the recovery of a loan advanced 
under the Agrıculturists” Loans Act ıt ıs opdn to the Collector to sell any part ofthe 


k S, A, No. 2371 of 1944. ıltı December, 1945. 
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immoveable property, belonging to the defaulter, and (he remedy is not confined 
to that particular properiy ın respect of vvhich or for vvhose mmprovement (he loan 
had been taken It ıs contended on behalf of the appellant that the sale ıs 
altogether null and void as no notices vvere served as prescribed in the Revenuc 
Recovery Act upon hım, the mortgagee 1 do not find any vvarrant for the clarm 
that for the sale of property belongıng to a defaulter notıces should be served on 
persons holdıng a mortgage over hıs property. İn the present case 1 am satisfied 
that notıces vvere served on the person vvhə ovvned S No oo at the time, and 
consequently there is no ıllegalıty ın effecting the sale by reason of non-servıce 
Of notıce on the mortgagee or for any other reason 

In vıevv of this findıng the ground upon vvhich the learned District Tudge 
proceeded to dismıss the appeal, namely the bar arısmg under section 5g of the 
Revenue Recovery Act comes ınto play. Under that section a süt disputing the 
legality of a revenue sale has to be ınstıtuted vvithin sıx mönths from the date on 
V”hich the cause of action arose Admittedly ın this case the suit vvas filed after 
the expiry of the prescrıbed period. (Consequently the suit on that ground also 
becomes not maıntainable 

The appeal is dısmissed vvith costs of the sixth respondent. 

Leave refused. 


K.s. -—. Apbbeal dismissed 
İN THE HIGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT :—SıR ALFRED HENRY LıoNEL LEAoH, C/zef Tustice AND MR. TusricE 
LAKSHMANA RAo 


C. K. S. Krishnamurthı and another” Aöğellanis” 
2, 
Chidambaram GChettiar and others Resbondenis 


Hindu Lam— Tonmnt family—Decree agast fathe: as manager— Munor son cannot sue to set aşıde on ihe 
öround of gross negligence of the father in the snt 


VVhere a Hindu father sues as the manager of a yomt famıly the günior members of that famıly 
arc bound by the decree ın the sut “The pııncıple that a minor can süe to set asıde a decree passed 
agaınst him on the ground of the gross negligence on the part of his güardian only applıes to a suit 
v/hıch concerns property held by the minor in his ovyn right and in vhich a decree is passed against 
the mınor and cannot be extended to cover the case of a decree agaınst a father as manager of the 
yomİt famıly in respect of famıly property 


Egabba v Ramanathan, (ıg42) ı M.L / ısə, LL.R (1942) Mad 526 dıstınguıshed 


Appeal agaınst the decree of the Court of the Subordınate Tudge of Madura, 
dated ıyth Aprıl, 1944, and passed in O.S. No. 6o of 1942. 


G, R. Yagadisa Aşyar for Appellanis, ı 


The Advocate-General (£ Rayah Azyar) and K. Srinivasan for Respondents 
The Tudgment of the Court vvas delivered by 


The Chef .Tustice,—Yhe appellants are the plarmtıffs in the suit They are 
the sons of the roth defendant, They seek to set aside the decree of thıs Öourt 
in Appeal No. z5o of T997 ın so far as ıt affects the interest clarmed by them ın 
the properties mentıoned in the plaint, Appeal No. oo of 1987 arose out of 
“O, S. No. 1 of 196, vvhich vvas filed by the plaıntıfis” father ın the Gourt of the 
Subordinate Tudge ef Madura to recover possessıon of the land ın suit "The Sub- 
ordıhate yudge held that he had faıled to prove title to the land. On the other 
hand he found that the respondent ın that appeal had establıshed a tıtle 
and he had also shovn that he had been ın adverse possession for mərc than the 
statutory period before the roth defendant purported to purchase the property. 
On appeal thıs Court considered that it vvas not necessary to go ınto the questuon 


of the roth defendant.s tıtle because ıt vvas obvious that the respondent had already 
acqurred a title by adverse possession. ı 
- -. ————ıyxnı—A—-“n-xzuiu nış id ” “ bal —— 
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The plaıntıfis ın the present suıt alleged that theır father vvas grossiy negligent 
ın the conduct of O S No 1of Iıggö and that the prestnt case falls vvırhın the 
prıncıple dıscussed ın “Egağğa v. Famanaihan), vrhere this Court accepted as siaze 
decisi$ (he carlıer decisions of this Court and other High Couürts to the effect that 
ın İndia a minor can süe to set asıde a decree passed against him in a suit not only 
on the ground of fraud or, collusıon, but also on the ground of gross negligence 
on the part of hıs guardıan ın the suut 


The lİearned Subordinate Tudge did not consider it necessary to inquire vvhether 
there had been gross negligence on the part of the plaıntifis” father ın the conduct 
of OS. No rofı936 He held thatın that surtt the father haq sued as the manager 
of the yomt famıly and that the yunıor members of that famıly vvere bound by the 
decree VVith this decision vve are in entire agreement. 


The prıncıple referred to ın Egağğa v. Ramanathanl cannot be applıed to a 
case like the present one. "The prıncıple only applıes to a suit vvhich concerns 
property held by the mınor ın hıs ovrn right and in vvhich a decree is passed against 
the mınor. "The prıncıiple should certainly not be extended to cover a case İlke 
the present one Here the father, as the manager of the famıly, represented all 
the co-parceners and he sued on the basıs that the property belonged to the famıly. 
If the appellanis” contentıon vvere accepted, ıt vvould mean that any coparcener, 
vvhether he be an adult or a mınor, could sue to set asıde a decree lavrfully 
passed on the ground of the manager”s neglıgence. 


The appeal ıs dısmıssed vvith costs. ” 
K.s. —— Aöbeal dismissed, 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT .—MR. İusrıcE BELL. 


K. Chunılal Sovvcar .—  ƏÖPetitoner” 
2. ğ 
K. N Srınıvasa Rao and another Resbondenis. 


Provıncsal İnsolveney Act (V of 1920), secttons g and ig (1)—Madrasş High Court Rules, ruüle si (3)— 
Abbhcatıon by creditor—Notces seni to creditors and insolvent—Order of adıudıcatıion—İntervening: amendment 
of rule zı (3)—.Notice breseribed for tranşferee also— Amendment if retrosbective 

The petittoning creditor filed an insolvency petition under section g of the Provincial İnsolveney 
Act on Troth December, 1943 İn accordance vvith the High Court Rule zr made under section 79 
of the Act notıces of the date fixed for hearıng of the petition under section 19 (1) vvere sent to all 
the credıitors and to the debtor vrithin the piescribed time The date fixed for the hearıng of the 
petıtıon vvzs gth February, 1944, but for some recason or another the actual hearıng vvas postponed 
until 24th March, 1944, vvhen an order of adyudicatıon vvas passed 1n the meantıme, on agth 
February, 1944, an amendment to rule ar, sub-rule (3), had been made, makıng rule 2) (3) read to 
the effect that notıces of the date fixed for the hearıng of an ınsolvency petition müst be served not 
only on the credıtors and the debtor but also on any transferee, the transfer ın vvhose favour 1s 
alleged to be an act of insolvency, "The order on the petition having been made in the absence of 
the altenee he preferred an applıcatıon ın the appeal preferred by the ınsolvent for bemg added as 
a party "The District ludge held that he vas not only entitled to  notice but that he vvas entitled 
to contest the petıtıon and ın that vıevv remanded the petition to the lovver Court for fresh dısposal, 

Held, ın revision, that the amendment to rule 21 (3) vvas not retrospective and that the order of 
the lovver Court remandıng the petition for fresh disposal vvas incorrect and should be set asıde 

In the matter of the petitton of Ralans: Kahanq and others, (187) 1 L. R. ə Böm 148 ato06, Goğesiioar 
Palv Tubanchandra Chandra, (ıgıq) L-R 41 Cal riəs at tiql and 7anakınath Sıngha Roy v .Nirodbaran 
Ray, (ıgag) ILR 57 Cal 148 at ıso, referred to 


Petition ünder section 75 (1) of Act V of ig2o prayıng that the Hıgh “Court 
vvill be pleased to revise the order of remand dated zoth Yuly, 1945, and made in 
C.M.A No gö/of rg44 on the file of the Disrict Court of Chingleput (İP. No. 7 
, of ıg43, Sub-Court, Ghingleput). : 

EF. Sankara Şasin for Petitioner., 


R. M Venkatavaradacharı, T. C. A. Bashyam and T, C. A. Thurumalachar: for 
Respondents. : 


. 


1. (ıg42)1 MLİT.ı55 LL.R (942) Mad, 526. 
” C, R, P. No, 921 of rgab. 2ist November, 1945. 
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The Court delivered the follovıng . 


İUDGMENT — This Örvil Revision Petition purports tö be filed under section 75 
of the Provıncıial İnsolveney Act against an order of the District Cöurt on appeal 
İrom the order of the Subordınate İudge of Chingleput made in  insolveney peti- 
ton No 7 Of 19438 

"The petitioning creditor is the petitionet here He filed an insolvency petition 
under secuon 9 on roth December, 1943 nn accordance vvith the High Court 
Rule made under section 7, öf the Act vvith regard to notices (Rule or), 
notıces of the date fixed for the hearıng of the petition under section ig (1) of 
the Act vvere sent toəsall credıtors and to the debtor vvıthın the tıme laıd dovn 
by iule zr (8). "The date fixed for the hearıng of the petıtıon vvas gth February, 
1944. For some reason or another the actual hearıng vvas apparently postponed 
until the o4th March, 1944, vvhen an order of adyudıcatıon vvas passed İn the 
meantıme, on ogth February, 1944, an amendment to rule 27, sub-rule ş had been 
made makıng rule 21 (3) read to the effect that notıces of the date fixed for the 
hearıng of an ınsolvency petition müst be served not only on the creditors and 
the debtor but also on any transferee, the transfer ın vvhose favour ıs alleged to be an 
act of ınsolveney vvithin the meaning of clauses (a), (2) or (c) of section 6 of the Act. 


The order of adyudicatıon vvas therefore made ın the absence of the alıenee 
and vvithout any notice of the date of hearıng havıng been given to him The 
ınsolvent had appealed agaınst the adşudıcatıon order to the District Court. 1n 
that Court, the aleenee, the present Yespondent, filed a petıtıon to be added as a 
party to the appeal on the srength of the above amendment to the rules "The 
learned District Tudge held that he vvas entitled not only to notice but also to come 
on record and to contest the petıtıon before the lovver Court He felt that the 
proper course vvas to set asıde the order of the ınsolveney Court and to remand ” 
the petıtıon for fresh dısposal on hearıng vvhatever contentıons the nevvly added 
alıenee desired to put forvard He made an order accordingiİy 


The petıtıoner novv says that thıs order vvas made vvithout yurisdiction in that 
the amendment to the rule ıs not retrospectıve ın the sense in vvhich it vvas under- 
stood by the learned District VTudge 


The prıncıples are, 1 think, reasonably vvell settled VVith iegard to the 
retrospective operatıon Of statutes, the general prınciple is that they are not retros- 
pectıve unless the intention of the Legislature that they should be so construed s 
expressed ın plaın and unambıguous language “ because ıt manifestiy shocks öne”s 

- sense of yustice that an act legal at the time of donng it, should be made unlavful 
by some nevv enactment ” See Maxvvellon the “Interpretatıon of Statutes”” Gth 
- edition, page 5  VVith regard, hovvever, to alteratıons ın procedure, somevvhat 
dıfferent prınciples apply As is said in 7anakınath Singha Roy v .Nirodbaran Rayl.. 
“No peıson has any vested interest ın piocedure and it is vvell settled that matters of pioceduie 
appiy to a pending suit if the lavv is changed during the pendency of the suit” 
İn Geoğeshmar Pal v Tobanchandra Chandra?, it is stated by a Full Bench “ 


“The lavv as amended may regulate the procedure m sults in vvhich the plamtiff could comply 
vvith its provısıons, but cannot (ın our opinion) gövern suülts vvhere such complance vvas from the 
first ımpossiıble “The effect ıs to regulate not to confiscate ” 


"he general prınciple, 1 think, is that the statutes and rules aic not to be considered 
retrospeçtıvely so as to deprive any person of a vested right. In İz ile matler of the 
behhön of Ratansı Rahany and others3, there ıs a ieference to the vvoids of Lord VVens- 
leydale ın A£f70rney-General v Sillem $, vvhere he said . 


““The right of the suntor is to bring the action and. to have it conducted in the vvay and according 
to the practıce of the Court ın vvhich he brings it, and if any Act of Parliament, o any rule founded 
on the authorıty of the Act of Parliament, alteis the mode of procedure, then he has a right to have it 
conducted ın that altered mode That, therefore, takes avvay nothıng “The rıght of actıon does not 
constitute a title to keep all the consequences of the right as they vvere before İt gives a right to 
have the actıon conducted accordıng to the rules then ın force vvith respect to procedure ” 
000080“——..———————— 

ı. (929) I.LV.R 57 Cal 148 at p. 152 g. (1877) IL.R 2 Bom 1468 at 206 
2. (ıgı4) LL.R. 4ı Gal, rı25 at TI4T, 4. (1864) 10 H.L 7oqc ıı E.R 1200 


- 


1) RATAH K./ V. NAIDU, /? 7e 67 


And then agaın at page 207 there ıs a reference to the vtevv of VVilde, B , in another 
case there referred to vvhere he says : 

“ The right of the suito) is to bring an action and have it conducted according to the practıce 
of the Court Pending the actıon the procedure may be varıed, but his right is to have his action 
conducted accordıng to the exıstıng coulse of procedure, vvhatever that may be” 
and then the Bombay Bench says that the leaıned Baron 

“is evidently referring to proceedings to be taken after the statute introducing change of proce- 
dure comes into operatıon, and there is nothing in his yüdgment to indicate that he considered that 
the effect of a proceedıng already had and concluded vvould be altered by a statute annexıng greater 
or less effect to a sımılar proceeding taken subsequently to the statute” 


VVith iegard to the alteratıons in procedure, Maxvvell congedes ai page r9g as 
follovvs 

“The general principle, hövvever, seems to be that alteratıons in piocedure are retiospective, 
unless there be some good reason against ıt”, 
and again at page zoo he says 

““ A nevv procedure vvould be presu napplİıcabl 
ılghits 25:: 7:75: mabiy mapplıcable, v/here sts applicatıon vrould preyudice 
On the facts of this case, the petitioner filed his petition in full accordance vith the 
rules prevatlıng ın December, T949, and he gave the requlsıte notices to those persons 
to vvhom notices had to be given, öfthe date fixed for hearıng, namely, gth February 
I9414 “The matter vvas then out of his hands He could do no more under the 
exıstıng rules — İf the petition had been hçard on gth February, 1944, no question 
of course vvould arıse at all Does the fact that the rule as to notices yvas amended 
betvveen the date fixed for hearıng and the date of the actual hearıng render ıt 
necessaıy or yust that the petıtion, as the District Tudge has ordered, should b: 
reopened and that the petutioner, vvho did"all that he vras requrred to do, should be 
compelled once more to give notices of some nev date fixed for hearıng and ıncur 
all the consequent expense and trouble ? 


In my opinion the amended rule vvas not retrospective in that sense and the 
learned Tudge”s order remandıng the matter for rehearıng vvas incorrect and is set 
asıde. "The appeal of the ınsolvent vnill be disposed of in the usual course accord- 
ıng to lavv TUhe petition is allovved vvith costs 


B.V.V  ———— Petition allosoed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS . 
PRESENT — MR. İUSTICE SOMAYYA 


Rayah K. LV. Naidu , Petitioner “ 


Court-Feeş Act (VII of 187o), section 7 (iv) (e)—Ssoğe—Stat for declaration of blamnhifİP custom 
to graze cattle, cut itood, etc , free "of cha:ges from forest belonging to defendant mih a brayer for 771 
Rehef not one ““ iuth reference to any immoveable broğeriy” mnihin the meaning of Madras Amendment fo section 
7 (ıv) (c) of the Couri-fees Act—Proğer valuatıon for yurnisdiction and Court-fee 


İn a suıt for a declaratıon that the plarntıfis have certam customary and mamool rights İnter 
alıq—to graze cattle, to take l€aves for manure, to cut and take vvood requıred for fuel and other 
building and dömestic purposes and for agrıcultural implements and to take grass for roofıng —all 
İree of chargesl ın a forest area belongıng to the defendant vvith a prayer əlso for ınyünction, the 
plaınt vvas valued at Rs roo under section 7, clause (zz) (e) of the Court-fees Act Tt vyvas contended 
on behalf of the defendant that the case came dırectiy under clause (zə) (c) of section 7 as amended 
ın Madras and that the surt vvas vvith reference to an ımmoveable property and as such must be 
valued at half of the full value ofthe land for purposes of Court-fee and yurisdiction Negatıvın 
that contentuon, . e o 


Held, as easements do not involve possession of land, house or gardens, the Madras Amendment 
to section 7, clause (zz) (6) does not apply to the case vvhich müst be cönfined to cases vvhere title to 
or possession of ımmoveable property is involved Accordingly the case comes under section 7, clause 
(gu) (£) of the Court-Fees Act, and the plaımt vvas properily valued : 


Gurunatha Chethar v Secretary of State, (1935) 7o ML? 65 ILR so Mad, g6aə, folloyyed 
Venkatakrıshna Pattar, In ve, (ıg26) 52 ML Tor, discussed and rz Razah Nayanı Venkataranga Rao 
Bahadır v Sr, Raşa Tadakamalla Sutaramachandra Rao Bahadır, (ıgao) a M.L.1 655- IL.R (1941) 
Mad ry, dıstınguıshed 
— — ——.--—---—-—-- —— — ————— — ————— —— 





“ C, R. P. No. 336 of r945 ıqth November, ras. 
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Petition under section 115 of Act V of 908, praying that the Hish Court vill 
be pleased to revise the oyder of the Court of the District Müunsiff, Tirupattur, 
dated şıst yuly, 1945, in O S No T98 of1”49. 


V. T. Rangasıvamı Aıyangar and KE Ralyanasındaram for Petitioner, 
The Court delivered the follovving : 


UDGMENT.— "he question raised in this civil revision petıtton is that the suit 
ıs beyond the pecunrary yurisdiction of the Dietrict Müunsiff”s Court, Tirupattur 
The suit is one for a declaratıon that the plaintıfis have certain customary and 
mamool rıghts—nier alza—to graze cattle, to take leaves for manure, to cut and take 
vvood requıred for fuel and other building and dömestic purposes and for asricultural 
implements and to take grass for roofing—all free of charges—in a forest area 
belongıng to the second defendant vvho is the petitioner in thıs Court There ıs also 
a prayer for ıniunction. “The plaint vvas valued at Rs. roo under section 7, clause 
(4v) (e), of the Court-fees Act Obiection vvas taken in the vrritten statement that the 
correct value ofthe suit vvas above Rs. g,ooo and that the trial Court has no pecuniary 
yurisdiction to try the suit. "The lovver Court found ın favour of the plaintıiffs and 
held that the suıt vvas properly valued and the second defendant has filed thıs revision 
petiion Mr V T. Rangasvamı Aiyangar, the learned advocate for the petituoner, 
urges that thıs case comes directly under clause (zo) (c) ofsection 7, vvhich rüns thus " 

€“ Surt to obtaın a declaratory decree or order, vvhere consequenttal reltef is prayed ” 
The Madras Amendment ıs that ın 2 suit comıng under sub-clause (c), ın cases 
vyhere the reltef sought ıs vvith reference to any ımmoveable property, such valuation 
shall not be less than halfthe value of the ımmovrable property calculated in the 
manner provıded for by paragraph (v) of the section İt is sald that the süt is 
vvıth reference to an ımmoveable property and that therefore the Madras amendment 
applıed to this case Rellance is placed upon the decision of Tackson, İ , in Venkaza- 
krishna Pattar, İn ve,t and the observatıons of VVadsvvorfth, T, in Sr Razah .Vayanı 
Venkataranga Rao Bahadur v Sn Rayah Tadakaməlla Sutaramachandra Rao Bahadır ? 
In the case before lackson, // , the lovver Court directed the plarntiff to pay cöurt- 
fees under section 7, clause (zo) (c) as amended in Madras The plaıntifls acqulesced 
in the valıdıty of that order and paid the court-fee as dırected by the District Münsiff 
The defendant brought up the matter ın revısion and urged that the suit should 
have” been valued under section 7, clause (ə?) (£) as one for the possession of the 
paramba and the buıldıngs thereon "The onİy noint that vvas decided by lackson, 7, 
vvas that section 7, clause (ə?) dıd not apply "There vvas no question ramved before 
the learned Tudge about the correctness of the decision of the trial Court that the 
suıt should be valued under section 7, clause (zz) (c), as amended by the Madras 
Act. "The decısıon is only an authority for the proposition that in such cases sec- 
tıon 7, clause (z), is not applicable. Tn fact, the learned Tudge says thus " 

€ Tn the present suut the questuon of title is not raised at all , it is only a question of casement 
and the difliculty ıs to decide höv far the Madras proviso is applıcable to such cases Tnasmuch 
as the relref sought ıs the declaratıon of a rıght of easement, the reltef may be said to be vvith refe- 
rence to ımmovcable property , but ıt refers to no ımmoveable property that can be possessed as 
contemplated by sectton 7, clause (ə) İt almost seems that the provıso should be read vvith the 
clause so as to make “vvith reference to ” mean ınvolving the possession of land, houses or gardens , 
and then the provıso vvould not be applıcable to casemenis at all” 
"Thus Tackson, / , vvas inclined to take the vicvv that the expressıon “ vvıth referencc 
to ” means “ ınvolving the possession of land.”” So, unless the reltef asked involved 
the possessıon of land, the Madras proviso vvould not apply and as easements do 
not ınvolve possessıon of land, house or gardens, the proviso does not apply to 
easements at all "The position ss clarified by Varadacharıar, / , ın Gurünatha Chethar 
v, The Secretary of State,5 vrhere the learned Tudge pomts out that the expressıon 
“€ vyith reference to ” occurring ın the Madras amendment really involves the ıdea 
that ıt must have reference to a questıon of tıtle to ımmoveable property. “The 


learned Tudge says thus:: 


ı. (1926) 52 ML Tar, ” 0 (1935) ?oM.L/ 625 IL.R sg Mad, 
2. 7 ə M.L.). 655: LL.R. (ıg4r) Mad, göz, / 5 


Ib7. 
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“The amendment provides for a case vvhere “the relref sought is vvith reference to any rmmoveable 

property ” İt seems to me that the ğrıma facic mterpretatıon of that expression isithat the dıspute 
should ın some sense relate to the title to immoveable property This is obvtously lackson, / ”s opinion 
ın İn re Venkatakrıshna Pattar x "YVhe learned Tudge pomnts the difficulties and anomalıes to vvhich 
any other constructıon vvill lead İtiis true thatın that case the lovver Court had asked the plaıntıff 
to pay Courizfee on the basıs of the Madras Amendment to section 7, clause (z) (c). But there 
vras no complaınt agaınst it by the plaıntıff, and the learned Tudge had onİy to deal vvith the defend- 
ant”s contentıon that the suit mu$t be valued as one for possession ” 
In the case before VVadsvvorth, ./ , reported ın Sr: Razak .Vayam Venkataranga Rao 
Bahadır v. S Raşah Tadakamalla Sitaramachandra Rao Bahadıur,) the pomt did not 
arise for consideration The only decision on the pormt is that of Varadacharlar, 1., 
ın Gürünatha Chethar v Secretary of Stüte,8 and, ın my opinioif, that is the correct 
vlevv to take. lt ıs preposterous to say that vvhere a plaintiff vvants a right of 
passage across his neıghbour”s land the plaıntıff should be called upon to pay Court- 
fee on half of the full value of the neishbour”s land "There are other difficulttes 
in the vvay of accepting the petitioner”s argument CObviously such? cases come 
under section 7, clause (zo) (e) and that result ıs achieved by confining the Madras 
Amendment to cases vvhere title to or pcssession of ımmoveable property is involved. 
Thıs revisıon petition is dismissed : 


KS. —o—— Petitton: dism srd, 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED HENRY LroNET LEACH, Cözeef ZTüsüce AND MR. Vusrice 


SHAHABUDDIN ” e 

Neni Kavur Baı by Agent /alamchand Lodha Appellant”” 
Ü . 

P Ranganatham Pıllaı and another Resbondents. 


Transfer of Proterty Act (TV of 1882), section sb (1) (g) and Contract Act (IX of 1872), secton 69— 
Covenant aganst existence of  encumbrances, broceedings an Court, attachment or otherimse-—Agreement to 
tndemmify vendee agamst any such: clams—Prpberiy attached before güdgment in: suit: agamst one of ihe 
vendors brtor to the sale—Vendee bayıng of? ihe attachıng creditor to brezent the sale—hught to rembursement— 
İnsolveney of that bartıcular vendor, if ağeciş such. righi 


A certain property vvas sold on 1ö6th /anuary, ı940, and the vendors covenanted that the 
property sold vvas free from any charge, İten or other encumbrance except the mortgages specıfically 
mentioned vvhose discharge vvas the consideratıon for the sale, and that it vvas not subyect to any 
proceedıng of Courts, decree, attachment or othervise İn a sunt filed against one of the vendors, 
an order for attachment before yudgment vvas obtaıned on ıgth April, 1939, and on a decree bsıng 
passed, the vendee paıd off the credıtor to prevent the property bemg sold Subsequently in igal 
that vendor vvas adyudıcated an ınsolvent İn a suit by the vendee to recover the amount paıd by 
him to vvard off the sale, 


Held, that under the covenant and under section 55 (1) (g) oftthe Transfer of Property Act and 
section 69 of the Contract Act the vendee vvas entitled to be rermbursed for the full amount paıd 
to the attachıng credıtor and not merely for the ınsolvents share ın the equtty of redemption 


(r943) 2 ML. 356, reversed 

On appeal from the decree and fudgment of the Hon”ble Mr. Tustice Belli 
dated the ord day of Tuly, 1949, and passed in the exercise of the Ordinary Original 
Civil Turisdiction of this Court in O. S. No 14 Of 1948. 

TV. Muthukrishna Asyar, .N. R Gövindachart and C, R. Rafagoğalachanar for Appel- 
lant, 

K. .Narasımha Aıyar and S Srinsasa Raghasan for Respondents. 

The Tudgment of the Court vvas gdelivered by 

The Chef .Tushice.—On ihe T6th Tanuary, 1940, the first respondent and his- - 
brother P. Narayanasvvamı Pıllaı sold certaın house property to the appellant 
for the sum of Rs s7,ooo "The consideratıon for the sale vvas the dıscharge of 
fourteen mortgages vvhıcb had been created by the vendors, or one of them, for 
1oans aggregating Rs. 98,745 and the balance ın cash "The vendors covenanted 





r (1926) 52 ML/ rər 3 (ıg35) ro MLT 625- ILR so Made 
5 (ıg4o) 2 M.L1 655 LL.R (1941) gö2. 

( 157 
s O, S. A. No. 47 of ıgq3. goth Marcb, 1944. 


1 (1943022 M.L.İ. 356. : 
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that the property sold vvas free from any charge, len or other incumbrance except 
mortğages specified and ihat the property vvas not subiect to any proceedıng of 
Couris, decree, attachment, maıntenance decree or othervvise They agreed to keep 
the purchaser ındemnıfied agaınst any such clams and to make good all1oss, damage 
and expenses that the purchaser mıght suffer P Narayanasvvamı- Pıllaı vras 
adyudicated an insolvent on the osth February, ıgqı . Before his adyudıcatıon a 
creditor had filed a suit to recover from him the sum of Rs 4.,04.3-1-0, and, on the 
ıgth Aprıl, 1939, obtaıned an attachment before fudgment “The ereditor vras 
granted a decree and ın order to prevent the rıght, tıtle and interest of P.N arayana- 
svvamı Pıllaı bemg spld in execution the vengğee had to pay off the credıtor. "he 
amount involved vvas Rs 5,375 As the elder brother did not remburse the vendee, 
and as the ınsolvent vvas not in a position to do so, the vendee instituted the suit 
vvhich has given rıse to thıs appeal. 


The actıon vvas tried by Bell, 7 ,1vvho found for the plaintiff in the sum of 
Rs. 1,720-g-o, for vvhich he gave him a decree. The plaintiff says that the learned 
Tüdge entirely misunderstood the legal position and that under the covenant and 
under section 55 (1) (g) ofthe Transfer of Property Act and section 60 ofthe Contract 
Act he vvas entitled to a decree for the full amount clarmed 


VVe consider that this contention is vvell founded. In arrıvıng at the figure 
Of Rs, 1,720-g-o, the learned Tudge estimated that this vvas the value of the younger 
brother”s share ın the equtty of redemaptıon and that this vas vhat the plaıtıff 
vvould have to pay if he had taken "steps to Traıse the attacıhment This is mere 
speculatıon "The İcarned yudge”s arıthmeticin arrıvıng at the figure of Rs r,7o0-9-o 
ıs not even accepted, but itis not necessary to go into figures because the vendoıs are 
hable under them covenant and under the sections mentioned to remmburse the 
plaintuff for any amount due under a lavvful attachment provıded that he had 
paıd it "The plaıtiff could not in lav be required to enter into negotıatıons vvith 
the attachıng creditor for a reduction of the amount, nör could be be cömpelled 
to vraıt untül the property vvas put up for sale, even though he mıght have purchased 
ıt himself for a lesser sum The vendors had covenanted that the property vvas İree 
İrom attachment and they undertook to pay vrhatever the vendee vras requıred 
ın lavr to pay to remove an attachment should one be found to exist. There vras a 
lavvful attachment ın respect of the sum of Rs. 5,375 and this the plamtıff paıd ın 
order to free hıs title 


The decree passed by the trial Court must be amended to provide for the 
payment of the sum of Rs. 5,g7ə vvith"interest at the court rate from the date of suut 
to thıs date and thereafter on the decretal amount untıl payment or realısatıon 
The appellant ıs entitled to his cösts here and belovr on this amount. They vl 
be paıd by the first respondent vvho has opposed the appeal, "The plaımntıff vvill, of 
course, be entıtled to prove as against the second brother ın the ınsolvency proceed- 
ıngs, "he costs of the Official Assıgnee vvill come out of the estate 


V.PS. Abbeal allosed 
IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chef Tuüsüce AND MR. VusricE 
İKOMAN 





V, Chidambaıam Chettiai and another Apfellaniş” 
. 0, . 
M. A, Meyyappan Ambalam and others , Resbondents 


Stamp Act (İ1 of 1899), sectson 34-—Leoy of benaliy—Rule if ağğlıcable to coby of document—Destruction 
of unstambed” original by möb”s action—Admüssibilıty of coby in evidence on bayment of benalty—Deed 
releasıng mterest in unmoveable £roğeriy — Need for registratıon 

In “r88r, the landlord granted a covle of certaın forest lands to one U The 
plaıntıfls” case vvas that ıt vvas granted to Ü), as representatıve of tvo famıles The 
plaıntıfis, vvho alleged that they vvere members of one of the tvvo famılıes sued to establısh 
then rıght to their share in the property . The defendants, vvho vvere purchasers of the 
00 9 ——— 


2 Iı, (1943) 2 .M.L İT 356 
k Appeal No, 842 of 1944. ızih November, 1945. 


I) CHIDAMBARAM OHETTLAR 2. MEYYAPPAN AMBALAM. 05 


rıght from the other famıly, denred the plaıntıfis” rıght Before the trial commenced the plaıntıfis 
produceğc an unstamped document of the year 1902 and purportışg to have been executed by U 
ın favour of the head of the plaıntıffs” famıly thereby relmquushing his right to a share in the İcased 
property Before the trıal commenced a mob ınvaded the Öourt house and set fe toit "The result 
yvvas that many ıecords vvere destroyed ıncluding the sürt records VVhen the trial commenced the 
plaıntıfis sought to put ın a copy of the document of the year ıgoz "This vvas obyected to on the 
ground that a copy could not be stamped even on the payment of the penalty, and also on the 
ground that the original döcüment itself vvas madmıssıble in evidence for vvant of iegistration 


Held, that the document vvas rıghtly excluded from evidence Section 84 of the Stamp Act 
only relates to the stampıng of original documents, and the fact that document filed ın Court 
before the trıal vvas destroyed by the mob”?s action vill not put the plamtıfis in any better posıtıon 


Raşa of Bobbili v İnugantı China Sitaramqsıtamı Garu, (1899) LR 261A gə6ə2 ILR oşMad 
49 (P Ğ ) and Rapğıner v VVright, (181g) 2 Bö Ald 476 106 ER 440, reled on 


Held, furiher, that the original document vvhich purported to release an interest ın ımmoveable 
property vvas mnadmıssıble ın evidence for vvant Of regıstratıon. 
Appeal agaınst the yudgment of the Court of the Subordinate Vudge of Deva- 
kottaı, dated r7th November, 1949 and made m O, S No. g6 of I94T. 


T. V Muthukrıshna Ayar and K S. Rayagobala Agpyangar for Appellants. 
B Sutarama Rao and T Knhna Rao for Respondenis. ? 


The Tudgment of the Court vvas delivered by 


The Chef .Tustice —The  question in this appeal is vvhether the Subordınate 
Tudge rightly held a certaın döcüment tə be ınadmıssıble ın evidence İf this 
document is excluded, it is conceded that these is no substantıal basıs for challenging 
the decree under appeal, - 


On the rəth March, r88r, the Zamındar of Sivaganga granted to one Ulagappa 
Chettıar a permanent covvle of roo kurukkams of forest land VVe are told that 
roo kurukkams is roughly the equmvalent of 57 acres, "The plaintiffs” case is that 
the covvle vvas granted to Ulagappa Chettuar actıng on behalf of the members of 
tvvo Nattukottaı Chettiar famılıes, the P. M A. family of vrhich the plaintifis are 
members and the O A famıly of vvhıch the membe:s are defendants g9 to 52. "The 
plaıntıffs alleged that the share of therr famıly vvas three-eıghihs and the share of 
the O. A famıly five-cıghths “The members ofthe O. A famıly denied that the 
P M A family had any ınterest ın the covvle. "The first defendant purchased 
the covrle from the O A famıly and subsequently sold most of the lands to 
defendants 2 to 38 "The learned Subordınate Tudge held that the P. M.A 
family had no interest in the covvle. Tt had been granted to Ulagappa actıng 
for the O A. famıly alone 


Before the trıal commenced the plaintıffs produced an unstamped document 
bearıng the date ıst November, 1902, and purportıng to have been executed by 
Ulagappa Chettar in favour of the head of the P. M. A famıly Before the trial 
commenced a mob ınvaded the Court house and set fire to ıt "The result vvas that 
many records vvere destroyed, ıncluding the record ın the present case VVhen 
the trıal commenced the plaıntıffs sought to put ın a copy of the document. "This 
vras obyected to on the ground that a copy could not be stamped even on the payment 
of the penalty Moreover the original itself vvas ınadmıssıble by reason of non- 
registratıon İt vvas also averred that the document had been fabrıcated by the 
plaıntıffs for the purposes of theır case. "The Subordinate Tudge, vvithout admitting 
the document but leavıng the questian of its admıssıbılıty open until he had heard 
the arguments of counsel at the conclusion of the case, marked ıt as Ex P-8 (a) 
It is clear from hıs yudgment that in dölmng so it vas not to be regarded as an 
exhıbit in the case : 

The dısputed document purported to be a copy ofa deed under vvhich Ulagappa 
Chettar released all clam to s-ş/8 kürükkams of land to P M A family The 
5-s/8 kurukkams vvere said to form part of go kurukkams of forest land of vvhich 
the P.M A and the O. A famılıes had purchased the kudıvaram rights from 
certaın Nattars on the ı7th Tune, 1884. İt vvas suggested by the plaintifis that 
these go kurukkams formed part of the roo kurukkams granted by the Sıvaganga 
Zamindar to Ulagappa Chettar on the rəth March, 188r, There is no evidence 
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that the go kurukkams did form part of the larger area and the probabiılitles are all 
against it, because the covvle of the rəth March, r88r, covered both the kudivaram 
and melvaram rights, Tn these circumstances there could be no need for the grantees 
of the covvle to purchase the kudivaram right in part of the land covered by it 
The plaıntıfis vvanted to put in a copy of the dısputed doöcüment because they 
considered that ıt supported their claım vuth regard to ə share in the land covered 
by the covle "This in itself is to be doubted , but mn any event it is quite clear 
that the dısputed document cannot be admıtted ın evidence 


Sectıon 34 of the Stamp Act only relates to the stampıng of original döcüments. 
See Raşa of Bobbi v sİnugantı China Sutaramasunmi Garuı Yhe fact that the docu- 
ment filed ın Court before the trial began vvas destroyed by the mob”s actıon puts 
the plaintıfis in no better position In Rığğener v: V/Vraght, it vvas held that vvhere 
an agreement on unstamped paper had been destroyed, no parol evidence could 
be given of ıts contents, even if it had been destroyed by the vvrongful act of 
the party vvho took the ob/iectıon Tn that case an agreement had been reduced 
ınto vvriting on unstamped paper The plaıntiff snatched ıt from the hands of the 
defendant"s əttorney and then destroyed ıt It vvas contended that the plaintiff, 
by hıs act ın destroyıng the paper, had prevented the defendant from getting it 
stamped, as he mıght have done, on payment of the penalty and therefore ıt vvas 
not competent for him to take the obyection vrith regard to its admıssıbılıty İt vras 
held that the evidence vvas properly reyected. İt vvas the duty of the parties to an 
agreement to take care that vvhen ıt vras executed ıt vvas properly stamped : and 
it vvas one of the rısks attendant upon an omissıon to do this that ıf an accident 
happened to the document before the stamp vvas affixed, there vvas no remedy. 
It vvas not possible to say vvhether or not the Commissioners of Stamps, in the exer- 
cıse of their dıscretion, vvould have permitted the agreement, if it had remained ın 
exıstence, to be stamped on payment of the penalty. 


It appears that the plaıntıffs in this case did pay the penalty into Cotürt, but 
this vvas done of their ovrn volition vvithout any decision on the question ofadmissi- 
bılıty “The further obyection that the original document vvas not admıssıble because 
it vvas not registered müst also be accepted The document clearly purported 
to release ınterest ın ımmoveable property and required registration. 


VVe uphold the decision of the Subordinate Pudge vvith regard to the inadmissi- 
bılity of the document and as the learned counsel for the appellants has nothing 
further to urge, vve must dısmıss the appeal vvith costs in favour of the first respondent, 


B.V.V.” — Abbeal dismissed. 
İN THE HIGH COURT OF VUDICATURE AT MADRAS, 


PRESENT ”— MR. Tusrice SHAHABUDDİN. 


Gudementla China Appalaraia , . Petittoner” 
0 
Kota Venkatasubba Rao .. Hesbondent, 


Cul Procedure Code (V of 1908), sectton 13 (5)—Foragn Court—Combromise decree-—Decree ın effect 
a recognihton of arrangement already arrıved at betioeen bartıes—Decree tohether on merits—lf conclustıe beftocen 
parhes ı 
From the language of section 13 of the Civil Procedure Code and the observatıon of the Prıvy 
Councılığ Keymer v Vistoanatham Reddi, (1,16) 33 M.L/ g5 (P C ), it vould appear that for a decree 
of a foreign Court to be conclusive there should be a controversy and an adyudıcatıon thereon 


The present petitıoner and the respondent vvent to the Tanam Court ın French territory vvıith 
a drafted compromıse, and the decree ın question vvas passed on the strength of that compromiıse, 
On a questıon vvhether that decree can be regarded as a decision given on merits vvithin the meanıng 
of section 18, Civil Procedure Code, 





Lp gə L.R.261A g62 LL.R. ag Mad. o, (ı8i9) 2 B. öz Ald, 478 : ro6 ER. 440. 
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” C. R. P. No. rı9? of rg44. 24th August, ıg4ş. 
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Held, that vyhen the partıes vvent to that Court they had no dıspute and there vvas nothing for the 
Court to decide The decree given mechanıcally in accordance vnuth,a prescribed rule vasın effect 
a mere recognition by the Court of an arrapgement already arrıved at betvveen the partıecs, and ın 
the cırcumstances, it could not be said that the decree of the Yanam Court vvas a decision on merits 
and as such vvas not conclusive betvyeen the partıes 

” Petition under section ir of Act V of 1go8, prayıng that the High Court vvill 
be pleased to revıse the decvee of the Court of the Subordınate Pudge of Cocanada, 
dated oth February, 1944, and passed ın A S No 556 of 1943, preferred agaımst the 
decree of the Court of the District Münsiff, Cocanada, in O. S. No. 146 of 1942. 


K. Bhimasankaram for Petitioner. 


D .Narasarayı for Respondent 


The Court delivered the follovving 


TupGMENT —The petitioner vvas the defendant ın O S No 146 of ıga?, filed 
by the respondent ın the Court of the District Munsiff of Cocanada. "The case 
of the respondent vras that the petıttoner vvho is hıs brother-ın-lavv, agreed to lend 
him Rs. şə on security of hislandsın Yanam vvhichisin French territory (Under 
the French Lav, the ımmoveable properttes ın French territory can be “made hable 
only under a decree obtaıned ın French Courts. "The petıtıoner and respondent 
therefore proceeded to Yanam and obtaıned a consent decree from the Sub-Court 
of Yanam to the effect that the respondent ovved the petitioner a sum of Rs 525 
and agreed to pay the same vvıth ınterest at“8 per cent per annum vvithın a period 
of tvvö years But as a matter of fact the fetitıoner had by that time paid the 
respondent only Rs rıoo and though he promised to pay the entıre balance ın 
Cocanada, he paıd him onİy Rs 25. The respondent therefore claımed the balance 
vrith interest mainly as damages for breach of a contract and alternatıvely on the 
basis of specıfic performance of a contract to lend "The petitioner cöntested this 
claim His case vvas that he had lent the respondent Rs soo on a promissory note 
and that vvhen he pressed for the repayment of thıs amount, the respondent agreed 
to suffer a decree ın the French Court in Yanam and on their going to that Court 
a decree ın the petutıoner”s favour vvas passed İt vvas contendeü that in vtevv of that 
decree, the clarm of the respondent vvas barred under section 18, Civil Procedure 
Code "Other contentions also vvere raısed and although evıdence had been adduced 
on all the ıssues, the learned Dıstrıct Munsuff vrithout gomg into the merits dıs- 
muıssed the suit on a preliminary port regardıng the effect of the decree of Yanam 
Court He held that the decree vras conclusive in the matter relyıng on the decision 
ın Muhammad Moqdeen v Chinthaman Chettart. On appeal the learned Subordınate 
Tudge differed from the District Munsıff and considered that the above decision 
dıd not appİy to the facts of the present case He therefore remanded the suit 
for disposal on merits İtis against thıs order that this revısıon petitıon had been 
filed 

The only point for determınatıon ın this petıtıon ıs vvhether the decree passed 
by the Yanam Courtcan be regarded as a decision given on merits vvithin the meaning 
of section 19 vvhıch is in these terms " 

“€ A foreign yudgment shall be conclusive as to any matter thereby dırectİy adyudıcated upon 
betvveen the same partıes or betvveen partıes under vyhom they or any of them claım İthgatıng under 
the same tıtle” 

One of the excepttons to thıs rule is clause (5) “except vvhere it has not been given 
on the merıts ofthe case” In Aduhamıfad Mosdeen v Clhunthamam Chettar?, te decree 
of the foreign Court vvas based on a yomt representatıon by the plaıntiff and defend- 
ant that if they dıd not settle their dıspute by a certaın date the suıt shall be decreed 
as prayed for (Itis argüed that the present case ısa sımılar one and astherespondent 
consented to the decree ın questıoh bemg passed, that decree should be considered 
as havıng been gıven on the meriis of the case (It ıs therefore contended that 
clause (9) of section ış does not apply. On behalf of the respondent ıt is argued 
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that for the applıcatıon of section 18 it 1S necessary that there should be a contro- 
versy. Reference ın thıs connectıon is made to the decision of the Privy Counciln 
Reymer v Vısioanatham Reddil,, "Vhe decision in AZuhammad Möüdeen v. Chunthamanı 
Chettar?” is distınguished on the ground that ın that case there vvas a controversy 
unlıke the present case. . 


I have been through these decısıons and in my opinion the contention of the 
respondent has to prevail and thıs petıtıon must be dısmissed 10n Zeymer v Vasioa- 
natham Redd 1, the decree of the English Court had been passed ex öazic on the defence 
havıng been struck off because the defendant dıd not ansvver the ınterrogatorıes. 
It vvas held that to ehat decree section 18 (3) applıed. In that connection, their 
Lordships observed that that provısıon: 


“ refers to those cases vvheie for one reason or another the controversy rarsed ın the actıon has 
not, m fact, been the subyect of dırect adyudıcatıon by the Court” 


From this observatıon and the language of section 13 it vvould appear that for a 
decree of a foreign Court to be conclusive there should be a controversy and an 
adyudıcatıon thereon 1n Auhammad Mosdeen v Chanthamam Chettar?, the defendanis 
had appeared and filed a vvritten statement and an ıssue had been raısed vvith regard 
to the plea taken by hım But vvhen the case came on for trial, the defendants and 
plaıntıffs filed a yomt petutıon to the effect that the case be pestponed for three 
months vvith a vtevv to settlement and that ifit vvas not settled--yudgment be entered 
for plaıntıffs as prayed for vith costs: “After the period of three months expired the 
suit vvas called. "Ehe defendants vvere absent and the foreign Gourt ordered that 
the suit be decreed ın terms of the order passed on the yoınt petution already referred 
to (It vvas held that section iş (2) did not apply "There is nothing in this decision 
to ındıcate that for the applıcatıon of section 19 controversy 1s not necessary, On 
(he other hand, the abovementuoned decısıon of the Prıvy Council as vvell as other 
decısıons holding that decrees of the foreign GCourtpassed ex $azie vvere not conclusive 
vvere dıstınguıshed by the learned Tudges on the ground thatın the case before them, 
there vvas a controversy Butun the present case there vvas no controversy. VVhat 
happened ın thıs case vvas that both the petutıoner and the respondent vvent to the 
Yanam Court vvth a drafted compromuse and the decree ın question vvas passed 
on the strength of that compromıse "Therefore, vvhen they vvent to that Court, 
they had no dıspute and there vvas nothıng for the Court to decide. The decree 
appears to have been gıven mechanıcally in accordance vvith a preseribed rüle, 
It vvas mn effect a mere recognition by a Court of an arrangement already arrıved 
at betvveen the partıes (In these cırcumstances, it cannot be said that the decree 
of the Yanam Cout vvas a decısıon on merits, 

The petition is therefore dısmissed vvith costs 

K.C — Petitton dismissed. 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT — Mh TUSTICE SHAHABUDDIN 


The Madras and Southern Mahratta Raılvvay by its General Manager. Petinoner" 
7 


Padmanabhunı Chına Nagıah and Company represented by its mana- 
gıng partner Cheedella Subba Rao Restondent, 


Ralumys Aci (IX of 1890), sechon 80 —Receting "railıcay different from deherig railıvcay —Relatıve 
position” of—Damage to göods iohile in the ğossession of) the dehvering: ratlıcay —Delhuering: razlıvay, uf and 


then hable 

Under section 8o of the Railvvays Act, the receiving rarlvvay is the principal and the delrvering 
raılvvay is its agent and the deltvering railvvay can therefore be held lable for damages only if it is 
responsible for ıt  VVhere goods vvere handed over to one railvvay for delivery to the respondent 
at a statıon on a different railvvay and the göods vvere damaged by fire vvhile in the possession of the 
delivering railvvay, on a question as to vyhether the İatter vvas hable, 





ı. (ıg16) aa ML. 35 LR 441A 6. 2 (1929)56ML IL.R. sz Mad. 
I.L R 4o Mad.rıə(pPC) 508 7 567 3 
x C, R, P, No 1780 of 1944 ıgth September, 1945. 
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Held, that ın the absence of proof of negligence that raılvvay vvas not hable 
Chunn, Lal v The .Nızam?s Guaranteed State Ratlısay Comtany, Limileq, (1g06) ILR og All ?s8 (F. 
B.) and Kelu Ram Masa, v Madras Ratlıvay Comğanp, (1881) IL R s Mad 24o, folloved 


Tamunadas Ramyas v. East Indian Raiısay Comğan), Humited, A I R. ıig33 Pat 690, not follovved 


Petitıon under section 25 of Act IX of 1887, prayıng that the Hıgh Court 
vvill be pleased to revise thesdecree of the Court of the Subordınate Tudge of Bapatla 
ın $ O. S. No. 14 of ıg44, dated Töth August, 1944 


C, Krishnasıitamı Aiyar mnstructed by Eüng and Parindge for Petitioner 
Kastur: Seshagırı Rao and P Satyanarayana Rao for Responglent. 


The Court delivered the folloving 

TUDGMENT — This civil revision petition 1S against the decree of the Subordınate 
Tudge of Bapatla in a small cause suit for Rs 662-s5-o clarmed as damages ın respect 
of a consıgnment of 33 tins and one box of bleaching povvder handed over to the 
Nızam?s State Raılveay at Secunderabad for delivery to the respondent at Chırala, 
a raılvvay statıon on the M S. M. Raiılvvay, the petitioner The case of the res- 
pondent-plaıntıiff vvas that of the consıgnment receıved by the Nı:zam”s State 
Raılvvay, only nine tins of the bleaching povvder vvere delrvered to him at Chirala 
raılvvay station and that the rest of the stufT vvas damaged ın transıt on the peti- 
toner raılvay. This railvvay admıtted that the damage vvas caused by fire vvhıle 
the vvagon contaınıng the goods vvas ın the goodsyard of one of its railvvay stations, 
But the ltabılıty vvas demed oni the ground thüt the fire vvas not caused ovvıng to the 
negligence of the M S M Railvay İts defence vvas that the tıns of bleachıng 
povvder vvere loaded at Secunderabad ın the same vvagon vvıth drums of turpentine 
and spırıt, that the firc resulted İrom turpentine and spırıt havıng leaked from the 
drums and come into contact vvith the bleachıng povvder The M. S M Raılvvay 
- vyas not avvare that the bleachıng povvder and turpentine had been loaded in the 
same vvagon and therefore precautıons against fire could not possıbly be taken. 
In those cırcumstances, the M.S.M Railvay must be deemed to have taken as 
much care of the respondent”s goods as a man of ordinary prudence vvould "The 
learned Subordınate fudge decreed the claım against the petitioner ıaılvvay hold- 
ing that as the suit vvas filed under section öo of the Raılvvays Act the fact that the 
damage occurred on the MS M Railvay vas by ıtself sufficient to make that raıl- 
vay hable He observed that the M S M Raılvvay might not have been negli- 
gent and the negligence that led to the fe might have been on the part of the 
Nızam”s State Raılvay, but that cırcumstance did not absolve the MSM Rail 
vvay. “The suit claım vvas resisted vvith regard to the quantum of damages also. 
But the findıng ın this respect is not questioned here 


The only contentıon advanced on behalf of (he M.S.M. Railvay 1s that fİrom 
the fact that section 8o of the Raılvvays Act enables the consıgnor to sue the recerving 
or delıvering railvray, it does not follovr that the delivering railvvay is hable even 
iP it has taken the care requrred under section 72 of the Railvvays Act, İt s saıd 
that the M.S M Rallvay can be held lıable only if it is established that it had not 
taken the care vrhich a barlee is expected to take and as the learned Subordınate 
Tudge has not found that the M SM Raılvvay, vvas negligent the decree should 
be set asıde. The argument advanced on behalf of the respondent 1s thıs. "Lhe 
respondent ıs entitled to damages as fine vvas due to negligence in loadıng the göods. 
The Nızam”s State Raılvray received the goods as an agent of the M S M."Raılvay 
and therefore the plamtıff can recover damages from the latter raılvvay even though 
it vvas not negligent In support of this cöntention he relies on Tamunadas Ramyas 
v. East Indan Raslıvay Combany, Lumitedl, vihere it vvas observed that the principle 
underlyıng section 8o vvas that the Raılveay vyhich takes delivery of göods vvith an 
undertakıng to carıy ıt safe is an agent for the raılvvays over vyhıch the goods have 
to pass ın order to reach their destination and göze ?ersa. 
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1 -am unable to accept the contention of the respondent, Tt no doubt-finds 
support ın the observatıon of the Patna Hıgh Court referred to above but in Kel: 
Ram Maasgra) v Madras Ralısay Comğany1, a, decision of this Court, relied on by the 
petitioner, it vvas held that vvhen tvvo rallvvay companies interchange traffic, goods 
and passengers vvıth through tıckets and invoices, payment being made at eıther 
end, the recervıng company does not contract vuth the consıgnor as agent of the 
delrvering company Thisis no doubt a decision of İ$8r prıor to the Indıan Raiıl- 
vvays Act but it appears to me that section 80 s not based on a different prıncıple. A 
Pull Bench ofihe Allahabad High Court, subsequent to the Raılvvays Act, follovved 
thıs decision m. Cöunpz Lal v. The .Nizam”s Güaranieed State Raılıcay Comğany, Lemited?. 
There ıt vvas held that vvhere a raılvvay receives and undertakes to carry goods 
İrom a statıon on ıts raılvvay to a statıon on another dıstınct raılvvay vvith vvhich 
ıt communicates, the contract is vvith the receiving company for the vhole distance 
and the other raılvray vvill be regarded as their agents and not as contractıng vvıth 
baılor. İn that case, section 8o vvas not considered but the viev expressed there 
is relevant to the theory of agency on vvhıch the respondent seeks to make the 
M.S M. Raiılvvay hable, f, as contended by the respondent, it is considered that 
the receiving raılvvay takes the goods as an agent of the delıvering raiivvay, then 
ın cases vvhere the damage occurs on the latter raılvyay due to its ov neglıgence, 
the consıgnor should not be allovved to sue the resciving rallvvay, as an agent 18 
not lıable for the negligence of the prıncıpal, but under section 8o, he can sue 
the recervıng railvvay even though t8?e delhvering raılvvay is responsible for (he 
damage. Sımılarly, in cases vhere evidence is not available as to vvhere the goods 
vverc damaged or upon vihich company”s railvvay system they vvere damaged, 
the consıgnor should proceed under section 8o agaınst the receıvıng raılvvay (see 
Sonih İndian Railıvay Combany v. .Nannah Narayanasıvamı Pılla3). — It therefore 
appears to me that the underlİyıng prıncıple of section 8o s that the recelving raılvay 
ıs the prıncıpal and the delivering railvvay s its agent. "The delıvering raillvvay- 
can therefore be held hable for the damage only if it is responsıble for ıt "This 
v1evv 1s mndıcated ın 57: Gangaşı Cotton Mülls Co,, Lid v. Easi Mmdan Railıcay Combğan)5, 
on vvhich the petıtioner reles am unable to agree vvıth the Subordınate Vudge”s 
Vİ€VV Of thıs decısion. 


From the above dıscussion it follovvs that the M. S, M Raıilvay in this 
case can be held lable only if it is establıshed that the damage vvas caused by its 
negligence. As the Subordmate Tudge has decreed the suit vvithout determınıng 
İhıs point, the decree has to be set asıde. It ıs accordıngly set asıde and the case 
is remanded for disposal according to lavv in the leht of the above observatıons 
Costs of this petition vvill be costs in the suit, 


V.P.S. Case vemandad. 





İPRIİVY COUNCIL.) 
” (On appeal from the High Court of Tudicature at Fort VVillam in Bengal.) 
PRESENT "—LORD "İTHANKERTON, LoRD GODDARD AND ĞIR TOHN BEAUMONT, 


: The Commissioner of İncome-tax, Bengal Aöbellant” 
0, 
Gurupada Dutta and others , Resbondenis. 


ə 
İnçome-tax Act (XI of 122), section io (1) (ix) and (4)—Umon rate batd under the broxistons of the 


Bengal”Vıllage Self-Government 4ct—İf an allomable deductton in comğuling bröfits of the business of an assessecə 
The total assessable income of an assessee as a Hındu undivided famıly, carryıng on business 
at Teyhatı ın Birbhum district, and also at Nalhatı and Lohapur, tvvo other vıllages there, vvas assessed 
at a figure vvhich mcluded a sum as bemg the profits of the Nalhatı busmness assessable under sections 
6 (ə) and ro (r) of the Indian Income-tax Act, The assessee clarmed a sum paıd by the assessee 
asa Unıon Board rate in Nalhatı under the provisions of the Bengal Village Self“Government 
Act ın respect of the burldıng vithin the union occupied by the assessee and used for the purpose 
m“ 5 ————— —— ”———..- .— 0. 
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of the business as an allovvable deduction in computing: the profits of the business under section 10 
of the Act The Crovvn resisted the claım and vvhile admıttıng that the Union Board rvate vvas a 
local rate and that ıt vras not leved on the profits of or gains of the Nalhatı business, maintamne 
that the Union Board rate vvas assessed at a proportion of or othervvıse on the basıs of the profits 
or gaıns of the Nalhatı business, and as such the case vvould fall under section ro (4) of the Act 


Held, that ın the absence of the necessary povvers and machınery, vvhich are not provided in the 
Bengal Vıllage Self-Government Act, the estımate of the annual ıncome from business can only 
proceed on a rough guess, Hence, the ınclusion of this element of business income as part of the 
““ cırcumstances ” of the assessee as referred to ın section 88 (1) of the Bengal Village Self-Governmeni 
Act vvith a vievv to the ımposition of the Union rate does not fall vvithin sub-section (4) of section 10 
ofthe Income-tax Act VVhen it is conceded that union rate is not “ levied on profits or gaıns” vvhıch 
clearly ımpltes an ascertaınment of such profitss or gaıns, the vvords ““ assessed . on the 
basıs of any such profits or gaıns” ın the later part of sub-section (4) ofesection 10 müst also be 
so İmited No such ascertamnment ofthe profits and gaıns of the business can be undertaken for 
the purposes of the unıon rate and hence the argument of the Crovvn faiıls 


In any case vyhere the unıon rate is not vvholly referable to premıses occupied for the purpose 
of a business or buüsinesses, the assessee on establıshıng the portion of the rate vvhich is so referable 
vvould be entıtled to deduct such portion under head (zx) of section lo (1) öf the Act 

Appeal from the Tudgment of the High Couürt of Tudicature at Fort VVilham 
in Bengal dated the roth İune, ıg43,1 delivered on a reference made to it by the 
Appellate Trıbunal, under section 66 of the Indian Iİncome-tax Act, 1922, aS 
amended and ın force durıng the fiscal year 1940-41. 


(7. Müllard Tücker, KG. and 7. M. Prungle, K.C , for, Appellant. 
Respondent Ex ğazie. 


ə 
"Their Lordships” Pudgment vvas deliveved by 


LoRD ""HANKERTON —İhıs is an appeal from the yudgment of the Hıgh Court 
of Pudıcature at Fort VVıllam in Bengal, dated the roth Tune, 19481, delivered on. a 
reference made to ıt by the Appellate Trıbunal under section 66 of the Indian 
İIncome-tax Act, ıg22. "Ehe respondents did not appear in the appeal, 


The respondents constıtute a Hindu undivided family carryıng on büsiness 
at "TTeihatı ın Bırbhum district, and also at Nalhatı and Lohapur, tvvo other vıllages 
there. 1n assessıng the respondents to mncome-tax for the year 1940-41, on the 
basıs of the prevıous year 1939-40, the Income-tax Officer assessed the total assessable 
ıncome of the respondents as a Hundu undivided family at Rs. ı7,oşo, in vvhich 
he ıncluded a sum ofRs 6,569, as being the profits of the Nalhatı business assessable 
under sectıons 6 (2) and 1o (1) of the Act The Income-tax Officer dısallovved 
a claım by the respondents to deduct as an allovvance authorısed by section T0 (2) 
of the Act a sum of Rs 84 paid by them as a union board rate in Nalhatı under 
the provısions of the Bengal Vıllage Self-Government Act, 1919 The 
respondents appealed under section 830 agaınst the order of the 1ncome-tax 
Officer to the Appellate Assıstant Commıssıoner of Income-tax, Calcutta, B. Range, 
on various grounds, vvith only one of vvhich the present appeal is concerned, namely, 
the claım to deduct the Rs 84 above mentioned, but the Appellate Assıstant Com- 
mıssioner affirmed the dısallovvance of the deductıon. The respondents then 
appealed under section 8 of the Act to the Appellate Trıbunal, vvho allovved the 
appeal holdıng that the payment of the Rs 84 vvas made for the purpose of the 
business and vvas an allovvable deduction, in computing the profits of the N alhatı 
branch On the applıcatıon of the present appellant, the Trıbunal made the 
reference under section 66, the questıon referred beıng, 

““ VVhether the rate ımposed under the provısıons of the Bengal Vıllage Self-Government Act, 


1919, on a person occupyıng a building vuthin the Union, and using the same for theepurpose of 


busıness ıs an allovvable deduction in computing: the profits of the business under section fo Of the 
Indıan Income-tax Act?” 


Tt vvill be convenient in the first place, to state the relevant provisıons of section 10 
of the Indian Income-tax Act, 1922, as it stood amended at the material date : 


“10. (1) The tax shall be payable by an assessee under the head “ profits and gaıns of business, 


professıon or vocatıon” ın respect ofthe profits or gaıns of any business, profession or vocatıon 
carrıed on by him 


(2) Such profits or gaıns shall be computed after makıng the follovuing allovvances, namely — 


ç——n—...—.u.-d—.....r.rrK.... .....—“ —— — ———“ — — — ——.. 
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(3) any sums paid on accəunt of land revenve, local rates or municıpal taxes ın respect of such 
Part of the premises as ıs used for the purposes of the business, professıon or vocatıon , 


k ök x ök ə dA € 


(xn) any expenditure (not bemg ın the nature of capıtal expenditure or personal expenses 


of the assessee) laıd out or expended vyholly and exclustvely for tite purpose of such business, pro- 
fession or vocatıon : 


x ök ök ək ök ök 3 


(4) Nothmg ın clause (tx) or clause (ez) of sub-şection (2) shall be deemed to authorise the 
allovvance of any sum pafl on account of any cess, rate or tax levred on the profits or gaıns of any 


busıness, profession or vocatıon or assessed at a proportion of or othervvise on the basıs of any such pro- 
fits or gaıns .i 


İn ansvverıng affirmatively the questıon of lav submitted to them the learned 
dudges contented themselves vvith expressing agreement vnith the opinion of the 
Appellate Trıbunal and their reasons therefor 


The main argument for the Crovvn vvas based on sub-section (4) of section 10 
of the Imcome-tax Act İt vras admıtted that the Union Board rate vvas a, local 
rate and that ıt vvas not levied on the profits or gaıns of the Nalhati business, but 
It vvas maintained that the Union Board rate vvas assessed at a proportion of or 
othervvıse on the basıs of the profits orəgaıns of the Nalhatı business. 


Alternatively, it vvas maıntained by the Crovn that the respondents had failed 
to brıng the rate here ın question vuthin cither head (gx) or head (x7)) of sub- 
section (2) of section To for reasons to vvhich their Lordships vvill refer later. 


The Bengal Vıllage Self-Government Act, ıgıg (Bengal Act V of 1919) vvas 
ıntended to develop self-government in the rural areas of Bengal, and the financial 
provısıons are contaıned ın Chapter V of the Act "The material sections of the 
Act and the material Rules made under section 101 (2) (k) ofthe Act are as follovvs 


“ SEcTION 87. "he unton board shall ımpose yearly on persons vvho are ovyners or occüpiers 
or ovvners and occupiers of bulldings, vvithin the union, a rate amounting to— 


(a) the sum requrred, after deduction of the cöntributlon, if any, made by the Provıncıal 
Government ın this behalf, for the salartes and equrpment of the defadars and chaukıdars and the 
salarıes of the establıshment of the union board, and 


(5) the sum estumated to be required to meet the expenses of the board in carryıng out any 
of the other purposes of this Act, if such estrmate has been approved by more than half the total 
number of the members of the board ata meeting specially convened for the purpose, 


together vvith ten per cent above such sums to meet the expenses of collections and the losses düe to 
non-realısatıon of the rate from defaulters 


SEorroN 88 (1) The rate to be ımposed by a union board under section 87 shall be an assessment 


accordıng to the cırcumstances vvithin the union and property vvithin the union, if any, of the persons 
hable to the same 


2 R 
Provided that the amount assessed upon any person in any one year shall not be more than 
eighty-four rupees 


b. 


(2) Any person vvho, ın the opinton of the union board, is too poor to pay half an anna a 
month, shall be altogether exempted from payment of any rate under thıs Act, 


SEOTTON 39 Te assessment for the rmposition əf the rate under section 87 shall be made in 
accordance vvith rules prescribed under section 101 , and any person dissatısfied vvith the amount 
at vvhıcb he has been assessed may, vvithin such time as may be specifted in those rules, apply to the 
unton board, either orally or in viriting, for a revision of the assessment, and the union board may 
amend the assessment or confirm the same - 

SEOTION 101. (1) The Provincial Gövernment may, after previous publıcatıon, make rules to 
cafry out the purposes of thıs Act, 


(2) In partıcular and vvithout preyudice to the generality of the foregoıng povver the Provincıal 
Government may make rules : 


(£) for the makıng of an assessment by the unıon board under section gg, for imposing the 
rate under section 97, and prescribing under section 41 the method and time of payment of such 
ratc, 


5 
“ 
L 
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9 RULES MADE UNDER SECTION 101 (2) (XA) THERLOF 
“ - 


- 
” 


ASSESSMENT AND İMPOSİTİON OF THE ÜNTON RaArE 


RuLe ı (1) Afte preparıng the annual budget estimate ın Account Form No ı and not 
less than tvvo months and a half before the first day of the year to vvhich the budget relates, the union 
board at a meeting shall proceed to assess the unton rate provided in the estimate according to the 
cırcumstances and the property əvithin the union of the person hable to assessment 


Provided that the said period may, for reasons to be recorded ın vvriting, be at any time altered 
by the District Magistrate 


(2) VVhen a"unıon board ss for the first tıme constituted in any union it may assess the union 
rate for a portton of the year ın vvhich it is so cönstituted or of the year next folloving 


RULE 2 “The umon board shall first brepare, vıllage by village anfl ın Form No iı, a İst of 
all persons ovvnıng or occupying builldıngs, vvhether vvith or vvithout land appertaınıng thereto, ın 
the unıon, eıther permanentİy or temporarıly, shovving their trade, business, etc , vvithin the union, 
and the estımated annual income vvhich they derive from buildings or other property or business 
vvıthın the union Allsuch persons shall be included in the list even ifsome are subsequently exempted 


RuLE 3 The board shall, after consıdering his debts and liaabilitres, if any, determine the 
total assessable ıncome of the person concerned, t € , the income vvhich he derives from business 
conducted, or from buırldıngs or other property held, vvithimf the union 


RuLe 5 No person shall be assessed vvho does not ovyn or occupy a buldoag  vvithin the 
union A person vvho, though liable to pay the rate, does not reside vvithin the union, shall be assessed 
on the buıldıngs vvhıch he ovyns or occupies vuthin the union, and on any income vvhich: he derives 
from busıness conducted, or from landed or other property held, vvithin the union 


Explanaton —Ovvnership or occupatıon includes part ovvnership or occupatıon, and ovvner- 
ship or occupatıon of a building or part of a bulldinğ for any portion of the year shall render the 
ovyner or occupter hable to pay the rate : 


/Vote —A person should be deemed to be in occupatıon of a building vvho pays the rent of the 
buıldıng directly or indirectily 


RuLe ro Tühe assessment list, after bemg checked by the Circle Officer, or the revısed İst, 
ıf any, prepared under rule g, shall be published by the union board in the manner lad dövvn in rüle 6, 
1f possible before the first day of the year, and if not, as soon as possible thereafter 


Ruxe ır İfaany person mentioned in the assessment list ceases at any time after the publi- 
catıon thereof under rule 10 to occupy any buıtldıng in respect of the occupatıon of vhich he has been 
assessed, or if the means and property ın respect of vvhıch he has been so assessed are reduced, the 
union board,at a meeting may exempt him from assessment or revise the same , and such exemption 
or revisıon shall take effect from such date as the board may direct” 

Tt is clear that the rate ıs only ımposed on persons vyho are ovvners or occüpiers 
or ovyners and occupıers of buildıngs vvithin the union, but, in arrıiving at the 
amount to be assessed on any such person, it is provided “by section 88 (1) that 
the assessment ıs to be accordıng “to the cırcumstances vvithın the union and 
property vvıthın the union, if any,” of the assessee, vvith a maximum İrmit of Rs 84 
ın any one year in the case of any assessee. Under section 39 the assessment for the 
ımposition Of the rate is to be made ın accordance vvith rules prescribed under 
section TOT, 


In order to determine under iule g, “ the total assessable income of the person 
concerned, z.c., the mcome vvhich he derives from business conducted, or from 
buıldıngs or other property held, vvithin the union,” the Board have before them 
the ınformatıon prepared under rule 2, vrhich shövvs the buildings occupied or 
ovned ın the union, permanently or temporarıly, and also “ their trade, business, 
6tc., vvithın the unıon, and the estımated annual income vvhıch they derive from 
buıldıngs or other property or business vvithin the union.” 


It vvill be noted that, ın the absence of the necessary povvers and machinery? 
vVhich are not provided by the Act, the estimate of the annual income from busines5 
can only proceed on a rough guess, vyhich isin no vvay comparable vvith the ascertain” 
ment of profits and gaıns under the Income-tax Act, and, ın the opınion of their 
Lordshıps, the inclusion of this element of business income as part of the “ circum- 
stances ” of the assessee vvıth a vievv to the ımposition of the union rate does not 
fall vvithin sub-section (4) of section o öf the İncome-tax Act İt is conceded 
that the unıon rate is not “ levied on the profits or gaıns,” vvhıch clearly implses 
an ascertamment of such profits and gains, and the vvords “ assessed . , .. on the 
basis of any such profits or gaıns” ın the later part of the sub-sectıon must also 
be so limited. No such ascertainment of the profits and gains of the business can 
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be undertaken for the purposes of the unıon rate “The main argument for the 
Crovvn therefore faıls, ə 


Turnıng noövv to head (zx) of sub-section (2) of section io of the İncome-tax 
Act, the argument for the Crovvn proceeded on a somevvhat meticulous examinatıon 
of the statement of the case, and the papers ın the index vvhich are made part of the 
reference, ın order to shovv that the respondents, ın addıtion to the premises ın 
vyhich they carry on the Nalhatı business, have house property ın the village, vvhich 
vvould shovv that the rate vvas only partly related to the premises used for the purposes 
of the business, and that the respondents have faıled to est-blısh vyhat part of the 
Rs. 84.s so referable, Tn the opinion oftheir Lördships, the decision ofthe Appellate 
Tribunal, the question of lavv referred, and the decision of the High Court, proceed 
on the footıng that the Rs. 84 solely relates to the premıses occupted for the purpose 
of the Nalhatı busıness, and, ıt bemg admıtted that the union rate is. a local rate, 
the questıon falls to be ansvvered ın the affirmatıve. "Their Lordships may add, 
hovvever, that ın any case vrhere the unon rateıs not vvholly referable to premises 
occupted for the purpose of a business or businesses, the assessee, on establıshıng 
the portıon,of the rate vvhıch is so referable, vvould be entitled to deduct such 
portıon under head (x) In this vievv, nö separable question appears to arıse 
under head (az), and, ın any event, it vvould be unnecessary to deal vüth it, 


Their Lordships vill, therefore, humbly advıse His Mafesty that the appeal 
should be dısmıssed, and that the yudgment of the High Court should be affirmed. 


Solıcitor for Appellant 72e Solcetor, mda Office. 


H 70./V.S. —,—- Abbeal dişmissed, 
(PRIVY” COUNCİL/ 


(On appeal from the High Court of fudicature at Bombay.) 
PRESENT .—LORD "İHANKERTON, LORD "SIMONDS AND LoORD GODDARD. 


Messrs. Sıddıque 6z Go. , . Ağğellanis" 
2. . 
Messrs. Utoomal öz Assudamaİl Co s. Ftesbondenis. 


Secific Rehef Act (1 of 1877), sechon 31—Ekssenttals to be broved to obtam rehef of rectification.—Dutəy 

of Court before st can rectif) —Grantıng of rechificatıon discretionary 
e "The essenttal reqursite vyhich has to be proved for obtainıng the reltef of rectificatıon of an instru- 

ment under section 31 of the Specific Reltef Act is that it vvas through a mutual mistake of the partıes ” 
that the ınstrument ın questıon dıd not truly express the ıntention of the partıes “The düty of the 
Court, before ıt can rectify, is to find ıt clearly proved that there has been mıstake ın framıng the 
ınstrument and ıt must ascertaın the real ıntentıon of the partıcs ın executıng the ınstrument. On 
beıng satısfied of those tvvo elements, it is in the discretion of the Court to grant rectificatıon 

In the cırcumstances, it vvas held that the plaıntıfis had failed to prove that vvhich it vvas 
necessary for them to prove, namely, that the vvord “shıpment” ın the vvrıtten contracts ın question 
vas used by mıstake for the vvord “delivery” and so did not truly express the intention of the plaintifis 
ın İramıng the instrument That necessarıly negatıved any case of mutual mistake, 


Appeal from the yudgment and decree of the High Court of PTudicature at 
Bombay ın its appellate yurısdıctıon dated the ışth September, 1943, reversing a 
decree and findıngs of the same Court ın its ordinary original civil yürisdiction in 
favour of the appellants vvho vvere defendants ın the suut 


H..A Sellers, K. C. and DA, Scott Ganns for Appellants 
C.əS  Remoeasile, R.C. and $, P. Khambdtta for Respondenis. 


ə The appellants and the respondents are both firms of merchants ın Bombay 1n November 
I94I, negotiatıons took place at the appellants” shop, betvveen one Popatlal, a broker aetıng for the 
respondents, and a representatıve of the appellant firm 

Follovvıng the saıd negotiatıons thres vvritten contracts vvere entered ınto betvveen the partıes, 
for the sale of cotton yarn from the respondents to the appellants —FEach of these contracts vvas con- 
tamed ın a döcüment called a “ forvard bill” Tn each case the forvvard bill and a düplicate vvere 
made out by the respondents, and sent to the əppellants, and the duplıcate vvas sıgned on behalf of 
the 25: and returned to the respondents Each of the saıd contracts contaıned the follovng 
vvords 


x — 


ö P, C, A, No. 40 of 1944. i ışth November, 1945. 





n SIDDIQUE $£ CO. 0. UTOOMAL Ğz ASSUDAMAT, CO, (PıC.). eb: 


“ Shıpment Tanuary/February, rg42 To take delrvery as soon as ve get” 

After consıderable correspondence betvveen the partıes the respondenis on the r8th May, 1942, 
filed the present suit By theır plaınt they set up contracts for delrvery ın Tanuary/ February, r942, 
and alleged that the vvord “ shıpment”” vvas used ın the forvvard bills by mütüal mistake instead of 
the vvord “delivery”. They further alleged breach and repudlatıon of the contract by the appellants 


The appellants by theır vvrıtten statement denred that the vvord ““shıpment” vvas used by 
mutual mıstake, and relsed on ihe contract as contaıned ın the forvvard bılis Tn the alternatıve 
they said that if the respondents ıntended ““delivery,” by the vvord ““shipment,” the partıes vverc 
not “ ad idem”” and there vverc no concluded contracts 

At the orıgınal trial, the suit vvas dısmıssed and the respondenits vvho vvere the plaintiffls in 
the sur, appealed, and the appeal vvas allovved and the surt remanded to the trial Tudge for the trial 
of certaın issues VVhen the trial Tüdge hadərecorded his findıngs on these issues both parttes filed 
obyections to them, and the matter came before the appellate Court for further hearıng On that 
further hearıng, the appellate Court allovved the obyectıons of the respondents, and passed yudgment 
for the respondenis for the sum of Rs r5,ooo, damageös and the cosis of both trrals, and both hearıngs 
on appeal. 

From that decısion the, appellants novv appeal 


The prıncıpal question for determinatıon before their Lordshıps of the Privy Council vras, vvhether 
the three contracts dıd not truly express the ıntentıon of the respondents ın framıng the ınstrument, 
vyhıch is a requlsite under section 81 of the Specific Reltef Act, vvhen rectificatıon is clarmed 


Arguümeniş (— 


Seller: — The vvord ““shipment” vvas putin to have it both vvays The vvord vvas deliberately 
put ın vvell knovving itdid not mean delivery Shipment means shipment, nö Court should 
therefore equıtably set asıde the contract "The çespondenits vvere not entıtled to rectificatıon 
(Pollock and Mullah, p 827, referred to on rectıficatıon) 


Ford Simonds -—There is no explanatıon given viy the vvord “shipment” vvas used "This makes 
it rather suspıcıous "The plaintiff should come into Court vith clean hands—that is a fundamental 
prıncıple of equlty . 

Seller: —Nanakram has alleged that he dıd not knovv the difference betvveen the vvords shıp- 
ment and delıvery Has evidence vvas diseredited by the tal Court “The High Court, hovvever, 
although they accepted the trıal Tudge”s əppreciatıon of the evidence, vvhich included the discreditmg 
of Nanakram as a vvıtness, came to the conclusion that the vvord “ shıpment,” combined vvith the 
vvords “ to take delrvery as soon as vve get ”, meant the same thing as delivery “This could not have 
been Nanakram?”s ıntention Tn a contract made vvith one Nathalal (p 77 ınthe Record), Nanakram 
had given instructions to the broker that if Nathalal obyected to the vvord ““shipment, ” vyhich vyas 
also ın that contract, then ıt could be altered to delivery, follovving such obyection the vvord “ shipment” 
vvas deleted and vvord “ delivery ” vvas sübstituted 


Retocastle —It is clear from the correspondence betvveen the partıes and upon the facts as found 
by the trial Court that the real agreement, betvveen the partıes vvas that the goods contracted €o be 
sold vvere to be of lanuary/February deltvery, and not of Tanuary/February shipment “The appellate 
Court vvas rıghtın regardıng the real question as bemg vvhether there vvas evidence of mütüal mistake 
"The only person vvho could prove the purpose of putting the vvord ““ shipment”” into the three cöntracts 
vvas Nanakram The Hıgh Court accepted hıs testimoriy as shovvıng that the vvord “ shipment,” 
combıned vvith the vyords ““ to take delivery as soon as vve get,” meant delivery “This findıng should 
not be dısturbed 


Their Lordships” Tudgment vvas delivered by 


Lonp THANKERTON —ln this appeal it became obvious that there vvas one 
erucial point, the decısion of vvhich might supersede consideration of any further 
points. 

Their Lordshıps vvish to recall the essentials vvhich have to be proved under 
section $ı of the Specıfic Reltef Act of ı877. "The plaintifis (the present respon- 
dents) must prove that ıt vvas through a mutual mistake of the partıes that the 
three contracts ın question dıd not truly express the intentıon of the partıes ş and 
the duty of the Court, before it can rectify, is to find it cleariy proved that there 
has been mistake in framıng the instrument, and it must ascertain the real intention 
Of the partıes in executing the ınstrument. On being satisfied of those tvvo elements 
it is ın the dıscretion of the Court to grant rectification. 


İn the present case ıt is unnecessary to consider the appellant-defendants” 
conduct or vtev 2:s-g-22s the question of mistake "The vital question in the appeal 
is vvhether the plaıntiffs (the present respondents) have establıshed that there vvas 
muistake on their part vvithin the meaning Of section 81. 

Mr. Revvcastle, ın a very frank and able statement, has admitted, and has 
rightly admitted, that the only “person vvho could prove the purpose of putting 
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the vvord “ shipment ” ınto the three contracts vüith vvhich the piesent case ıs 
concerned vvas the vvitne$s Nanakram. 


The case made, brıtefly put, vvas that Nanakram did not knovr the difference 
betvveen the meanıng of the vvord “ shipment ” and the vvord “ delivery.”” Böth 
Courts in Imdia are agreed that commonİy there ı$ a very material distinction 
betvveen the tvvo vvords , and the real questıon is vvhöther ıt can be accepted at 
Nanakram”s hands that on the sth and öth December, I94T, he dıd not knovv the 
dıfference betvveen those tvvo vvords. 


The leained trial Tudge found difficuliy in accepting that suggestion Yrom 
Nanakrim Tt seems to be qurte clear on his yüdgment that he did not accept it, 
and he held that the plaıntıfis had failed to prove that alleged understandıng and 
purpose of Nanakram ın ınserting the vvord “ shipment”” ın the three contracts 


VVhen the matter came before the Hıgh Court, the Çhief Tustice and Mr 
yustice Chagla vvere agreed in accepting the trial Tudge”s appreciation of the evi- 
dence, vvhich included a diserediting of Nanakram as a vvitness , but Mr Tustice 
Chagla said “in reference to Nanakram”s evıdence " “ But, in the midst of contra- 
dıctıons and falsehoods vvhich he has induülged in, one fact clearly emerges, and 
that is that he thought that the expressıon “ shıpment” combıned vvıth the vvords 
“to take delivery as soon as vve get ” meant the same thing as “delivery” and vvhen 
he inserted thıs expressıon ın the conlract he meant the same thing as if he had 
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ınserted “ Tanuary/ Febiuary delivery”. 


Their Lordships find themselyes unable to agree vvıth that findıng, because 
they are, at the very İeast, of opınıon, agrecing vvıth the trial Tudge, that Nanakram 
has faıled to prove that such vvas hıs understandıng , but their Lordshıps are pre- 
pared to go further, ın vievv of the fact that ın relatıon to a contract concluded on 
the q4th December vvith some people called Nathalal, Nanakram had gıven instruc- 
tions to the broker that, ıf Nathalal obyected to the vvord ““shıpment,” vvhıch vvas 
in that contract as dravvn by Nanakram, it vvould be altered to the vvord “ delivery”” 
and that follövving an obyectıion by Nathalal being reported by the broker, in the 
result the vvord “ shıpment”” vvas altered to “ delivery ” by Nanakram. That 
vvas done before he knevv of any of the three contracts vvith the defendant-appellants 
in thıs case " yet he retaıns the vvord “ shıpment ” ın their contracts, 


That of itself to their Lordships” minds is rather suggestive of the fact that he 
thought that there vvas some dıfference, or some advantage to hım, ın retainıng 
those vvords ş but vvhen their Lordshıps find, a fevv days later, a contract ofthe ıoth 
December 1941, made by Nanaktam vith other partıes, vvhich contract vvas also 
for “ shıpment,” they have this findıng by the trial Tudge .. “ In respect of this 
contract correspondence took place betvveen the plaımtıfis and their purchasers. 
The plaintıfis insisted in the coriespondence that those vvere shipment eontracts 
and not of delrvery.”” Tt does seem to be ımpossible to believe Nanakram vvhen 
he maintains that until he came ınto the vvitness box he did not knov that that 
there vvas any dıstınction betvveen “ shıpment ” and “ delivery ” 


Therefore, them Lordshıps agree vvith the trial Tudge, vvrhen he said that he 
could not accept that vıev” put forvvard by Nanakram,, but, therr Lordships gö 
further, and do not belteve ıt 

"The result ıs that the plaıtıffs have failed to prove that vvhich it is necessary 
for them to prove, namely, that the three vvrıtten contracts dıd not truly express 
the ıntentıon of the plaintifis in framıng the instrument, vvhich is the requisite 
under section 81 of the Specific Releef Act “This necessarıly negatıives any case 
of mutual mıstake 

That poıt havıng been decided advetsely to the present respondents, the 
result ıs that further consıderatıon of any other poınts becomes unnecessary and 
it follovvs that the appeal should be allovved, the yudgment of the High Court asan 
appellate Court should be set aside and the yudgment of the High Court m its 
original yürisdiction dated the 7th December, 1942, should be restored vvith: costs 
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as stated therein. The respondents vull pay the appellants” costs of this appeal 
and of the proceedıngs in the Hıgh Court sınce yth December, 1942. 


Their Lordshıps vall hüumbly advise His Mafesty accoidingiy. 

Solicitors for Appellants : Gyegory, Roucliffe and Co. 

Solicıtors for Respondents 7. A. V”ilson and Co 

H 1LU./V.S. — —— Aöbeal allotoed. 
İPRIVY COUNCİL.) 


(On appeal from the Chtfef Court of Oudh at Lücknovv.) 
PRESENT :—VISCOUNT SIMON, LORD İHANKERTON AND SIR İOHN BEAUMONT. 


. 


Bhup Lal and others : 6 Aöğellants” 
0 
"The Kıng-Emperor z Resbondent. 


Criminal Procedure Code (V of 1898), secttons ə (1), 291 and 540— VVilness included:in hst filed under 
sechon 211 (1) and untness not so included—Defence, if entitled to the bresence ef those uninesses at ihe sesstons 
trial “ 
One of the vvıtnesses included in the list filed on behalf of the accused under section ör (1) of 
the Orimınal Procedure Code and another not so mentıoned and for vvhose examınatıon the defence 
dıd not apply under section 5440 vvere not,avalable to the accused at them tnialiın the Sessions 
Court On a questıon vvhether there vvas any irregilarıty in the proceedings vhich vvould constitute 
a gravc mıscarrıage of yustice ünless the appeal vvere allovved, 

Held, that as regards the vvitness mentioned in the list, the defence chose to drop that vvitness 
and neıther the commıttıng magıstrate nor the Court of Sessıon vvas ın any vvay at fault 

As regards the other vvıitness, there vvas no right ın the defence to have him brought before the 
Court , That follovved from section 291 of the Criminal Procedure Code "The defence could have 
applıed under section 540 of the Code to the Sessions Court , but dıd notdoso In the circumstances 
there dıd not appear even to have been any ırregularıty . 


Appeal by vay of special leave from the Tudgment of the Chref Court 
of Oudh at Lucknovr, dated the zond September, 1944, affirmıng the convıction 
of murder and the sentences of death passed upon the appellants under section soz 
of the Indıan Penal Code by the Sessıons yudge of Kheri by his yüdgment dated 
the gth August, 1944. 


$ P Khambatia and H ? Umrigar for Appellants ə 
B. MacEenna for Respondent. 
Arguments — 


Khambatta.—The prıncıpal question for determmatıon s vvhether the trial resulting in the con- 
vıctıon of the appellants has been vıtıated by the refusal by the Court of first mnstance to grant the 
appellants facılıtıes for the production and examınatıon of tvvo vvitnesses 


Lord Thankerton —You vvill have to satisfy us that there vvas a refusal 


Khambatta —If 1 do not satısfy your Lordships as to that point then that ıs an and to the case, 
as no question arıses as to the merıts of the cse. As regards the vvıitness Bhagvvandas his name 
vvas on the lıst filed under section 2r1 (1), VVe vvere entitled as ofright to his presence at the Sessions 
Court, this follov,s from the provısions of section 216 


Lord Thankerton —Surely your pomt comes under section gö 


Khambatta.—As regards the other vvıtness Sardar Bahadur vve vvere not entitled to his presence 
as of rıght, as his name vvas not on the list of vvitnesses filed under section 211, (1) İn his case vve vvere 
given a dastiı sümmons, such a sümmons vvas ngt legal under the provisions of section 68 of the Code 
of Criminal Procedure İt is true that vve could have summoned this vvitness under the brovisions 
Of section 540 büt vve did not do so R 


Counsel for the respondent vvas not called upon 

Theır Lordships” Tuüdgment vvas delivered by s 

VTSCOUNT SIMON — This is an appeal, by vvay of special leave to appeal, from 
the yudgment of the Chıef Court of Oudh, at Lucknovv, confirming the cönviction 


of murder and the sentence of death passed upon the three appellants. Special 
leave vvas given ın order that, m the light of fuller informatıon, the Board mıght 
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hear the argument, vvhich has been very clearİy and candidİy advanced by Mr. 
Khambatta this morninğ, to the effect that there vvas some irregularıty ın the 
proceedings vvhich vvould constitute a grave miscarriage of yustice unless the appeal 
vvere allovved. : 

There are tvvo proposed vvitnesses for the defence named in the case As 
regards Bhagvvan Dass, he vvas properly included in"the list of vvitnesses vvhom 
the defence vvıshed to summon and, after the date of the trial had been fixed by 
the Sessions Court for ıst August to grd August, the last of those days bermg allotted 
in advance for the,defence, Bhagvvan Dass vvas properly served by a summons 
issued by the committing magistrate to. appear on the ard August Hovvever, 
the summons dıd not reach this gentleman”s hands, at hıs residence some fifty 
miles off, until the afternoon of the ond August, ovving to his havıng been avray 
vyhen the effort vvas first made to-serve hım. He at once communrcated by tele- 
graph to the Sessıons Court, informıng the Court that he had only yust been served 
and that the time vvas too short, especıalİy as there vvas no vehıcle available, to 
enable him to appear, as the summons called upon hm to do, at ro AM on the 
.9rd Augüstə "The next morning that fact vvas mentioned by the Court vhen the 
case vvas being dealt vvith, and vve must proceed on the basıs, vyhich everybody 
accepts, that the time vvas too short for Bhagvvan Dass to appear at the time and 
date mentioned in the summons 


As ıt happened, the trial of the €ase vvas postponed until the th August—it 
may very vvell be not on thıs account, but because of some arrangement already 
made. That bemg so, the practıcal thıng to do vvas to let Mr Bhagvvan Dass 
knovr that ıt vvas on the 7th August, that he vvould be needed. "The Courr asked 

-the defence to let him knovv this. "The defence dıd not do so ş they preferred to 
drop the vvıtness - 


In these circumstances, as it appears to their Lordshıps, there is nothing vvhatever 
to complain about in the case of the vvıtness Bhagvvan Dass. 


At one tıme it almost appeared that the point arose under section-216 of the 
Code of Criminal Procedure, vvhich directs vvhat the committing Magıstrate has 
to do in relation to summoning vvitnesses $ but, as has been poımted out during 
the argument, the commıtting Magıstrate had exhausted all his povvers and duties 
untler that section, and ıt is not suggested that the commuttıng magıstrate vvas in 
any vvay in fault , he vvas completely funefus offücto, so far as this vvas concerned. 
If anybody vvas in fault, ıt vvould be the Sessiıons Court , but there vvas not really 
any fault there "The Court dıd not proceed high-handedly Tt vvas glad, no doubt, 
that there vvould be plenty of time for this gentleman to appear, and ıt gave the 
defence the -opportunuty of telling him so. 


It does not seem that there is any other ground for complaint as regards that 
vvitness . 

As regards the other gentleman, Sardar Bahadur, he vvas not on the defence”s 
list at all. "There vvas no right ın the defenc€“to have hım brought before the 
Court “That appears to their Lordships to follovv from section 291 of the Code of 
Criminal Procedure "The defence could have applied, if it had thought rıght to 
do so, under section 54o of (he Code of Criminal Piocedure, to the Sessions Tüdge 
but they did not do so 9 


In these circumstances, ıt appears to their Lordshıps that there ıs no good 
ground for thınking that there has been a mıscarriage of yüstice in this matter at all, 
ehere does not appear even to have been any irregularıty 


The consequence is that their Lordships vill humbly advise His Mafesty 
that this appeal should be dısmissed 


Solicitors for Appellants : Ep $ A Polak 6? Co. 
Solicitor for Respondent : Te So/zcitor, İndia Office, 
H LU./V.S. —- Aöbeal dismissed. 


Pi 
—— 


KRISHNA 2. THE INDO-UNION ASSURANCE CO,, LTD. (P.C.) 8 


£PRIVY COUNCİL) 
(On appeal from the Hıgh Court of Pudicature at Madras.) 
PRESENT :—LORD THANKERTON, LORD GODDARD AND SIR /OHN BEAUMONT 


K.A Krıshna Abpellant” 
7 : 
The Indo-Unıon Assurance Co., Ltd. .. İtesbondent. 


Comğany—Secrelary —Abbotment under: agreement—Construciton of agreement—İf brecludes abğomiment 
of a general manager subsequenily 


Under the Artıcles of Assocıatıon a Company vvas empovvered to appoant and ın their discretion 
to remove or suspend managers, secretarıes, ofücers, clerks, agents and servants of the Company. 
The company appoınted the appellant as secretary on ıyth November, 1939 for a period Of 5 years 
vrhose duttes vvere set out ın the agreement betvvcen him and the company and vvho vvas m the dis- 
charge of hıs dutues to be subyect to the control of the dırectors and of the managıng agents and obey 
all dırectrons or orders from time to time given to him On əgth lüly, igar a general manager vvas 
appoınted by the dırectors of the company and on the secretary obyectung to the rıght of the dırectors 
to make such an appoıntment and faılıng to get redress absented hımself and filed the suit for damages 
On a question as to vhether he vyas entitled to the reltef clarmed, 


Held, agrecıng vith the Tudgment of the High Court, that the secretary vvas £ servant Of the 
company and vras bound to carry out the duttes assıgned to him and that the agreement betvveen 
hım and the Company could not beread as precluding the latter from appoıntıng a general manager 
and that as the secretary left hıs employment vnthout reason he vvas not entitled to bring the surt 
for damages. 


The Tudgment of the Hıgh Court appealed against vvas as follovvs 


The Chef .Yustice — The apellant-company appeals agasınst the decree passed ın a suit trted 
on the Orginal Side of this Cöurt avvardıng damages to the respondent for vvrongful dısmissal On 
the ırth November, ıg3g, the appellant appointed the respondent the secretary of the company and 
on the sth Aprıl, ıg40 the terms of hıs employment vvere reduced to vvrıtıng On the əşgrd Tuly, 
ıgqı the company appointed one K S. Ramamurthı to be its general manager "The respondent 
resented thıs and on the 29th of that month he absented hımself from the ofice “He subsequently 
applıed for leave, but this vvas refused. He did not return to his duttes and on the zoth October, 
ığqı he filed this suit clamıng a decrec for Rs 17, 735 as damages for vvrongfuül dısmıssal. "The 
learned Tudge (Chandrasekhara Aıyar, 1) held that he had been vvrongly dismissed and avvarded 
him the sum of Rs 6,9go 


The respondent agreed to serve the appellant as the secretary ofıts business at Madras for a period 
of five years from the ırth November, ıgag Clause a states that during the continuance of his 
employment under the agreement the respondent shalİ devote hıs vvhole time to his düttes “ as such 
secretary” and do all ın his povver “ assuch secretary” to extend and ıncrease the business ofthe com- 
pany Clause 5 defines vvhat hıs duttes vvere to be e 


It reads as follovvs 


“The secretary shall at all trmes keep or cause to be keptiin proper books full and correct accounts 
of all recerpts, payments, transactıons and dealıngs ofand in relation to the business of the company”. 
Clause 7 provides that the secretary shall ın the dıscharge of hıs duttes be subyect to the control of 
tlie dırectors and of the managıng agents and obey all directions ör orders from time to time given 
to hım “The managıng agents of the Company are the firm of Murupagappa öt Sons : 


Artıcle ış of the Articles of Associatıon states, that the business shall be carried on by the 
managıng agents, subyect to the supervision of the directors There can beno doubt that the managıng 
agents vvere ın charge of the management of the company at all tıimes material to the suit Artıcle 
189 (11) empovvers the company to appoint and ın their discretion remove or suüspend managers, 
secretarıes, oflicers, clerks, agents and servants of the company 


The plaıntıff”s case is that, subyect to the control of the managıng agents, he vvas the prıncıpal 
admınıstratıve officer of the company ın Madras and that the dırectors had ın the cırcumstances no 
rıght to appoimt a general manager This contention cannot be accepted in vievv of the terms of his 
employment vvhıch are set out ın the agreement of the sth Aprıl, ıg40 "The plaıtıff vvas appointed 
merely as secretary Hıs duttes vvere defined,and he vvas subyect to such directions as the directors 
or 7:7: agents mıight give him İn Bgrreft v South London Tramısays Co ,) Lord Esher, MR, 
saıd — 9 


“ A secretary is a mere servant , hıs position is that he ıs to do vvhat heıs told and no person 
can assume that he has any authorıty to represent anythıng at all,” 
Thıs dıctum vras aproved of by the House of Lords:in George V/Fatechurch, Limited v Cavanagh,? 


As vve have ındıcated the general dutues of the secretary vvere set out ın paragraph 5 of the 
agreement and he had as a servant of the company to carry out any further dutues vvhich vvere 
assıgned to hım "The agreement certaınly cannot be read as precluding the appelant from appoınt- 
.--— xo.“ — “4 — —— ————— 


sP.C Appeal No. 52 of 1945. ı8th October, 1945. 
,1, (1887) 18 Q, B.D, GSrs. 2, (ıgoz) A,.C. rı? at 124. 
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ıng a general manager "The plaıntiff left his employment vithout reason and vvas not entitled to 
brıng this suit, The appeal vvill be allovved and the suit dismissed vvith: cösts here and belovv 
The plaıntıff has filed a memorandum of cross-obyectuon, but in vievy of our decision the obyection 
does not arıse and must be dısmıssed 
G. (S. Rerocasile, K. C. 6? Robert Ritson for Appellant. 
2. M. Prungle, K. C 6? T.B. VV. Ramsay for Respondent 


Their Lordşhips” Tudgment vvas delivered by 


LoRDp THANKERTON.—After hearing Mr. Revvcastle”s full and able address 
on behalf of the appellant theır Lordshıps find themselves ın entire agreement 
vvith the fudgment ofahe High Court, and in partıcular vvith the concluding sentence, 
that the agreement certaınly cannot be read as precludıng the respondent company 
İrom appoıntıng a general manager. 


Et follovvs that their Lordships vvill hümbly advıse His Mazesty that the appeal 
should be dısmıssed. 


Solıcitors for Appellant : Douglas Grant 6? Dold. 
Solicitoys for Respondent Barros, Rogers 6? Nevill, 


v.s. —— Apöeal dismassed 
IN THE HIGH COURT OF VUDICATURE AT MADRAS 


PRESENT — Ma İUSTICE SOMAYYA, 


Ravi Tırupathi Naıdu (died) and others . .. dAöbellanis” 
2. 


Rafah Kaminayunı Krishnappa Nayönim Varu, being minor 
represented by the Manager of the Court of VVards and another Resşğondents. 


Madras Estates Land Act (I af 1go8). sechons 51 and 3 (ı1)—Patta and müchilika unth resbect 10 
basture land—Conditions ağart from statement of rent cannot be introduced 


A patta and muchılıka cannot be enforced ın respect of lands set apart for pasturage “The 
only possible exception is that by express language of section bi (1) of the Estates Land Act a 
sum payable by a ryot on account of pasturage fees may be mentioned m the patta. No other 
condıtıon can be introduced in a patta and müuchilika ın respect of land given for pasturage 
purposes, 

VVhere pattas contaınıng conditions as to the rent payable ın case dry crops are raısed and 
as tə the tenants havıng merely grazıng rıghts ın the land vvere tendered to tenants vvho have 
been ın possession of pasture land for a long time payıng a fixed rent, 


Held, that such condittons could not be introduced in the patta ın regard to those lands 
and that they should be deleted ın the pattas and muchılıkas, 

Second appeal against the decree of the Dıstrıct Gourt of Nellore in A, S. 
No. 259 of 1942, preferred against the decree of the Court of the Deputy Collector 
of Kandukur, Kandukur Division, in Revenue Sult No r 55 Of IQ4T. 

4. Venkatachalam for Appellanis. 


A. Umamahesioaram for Respondents. 
The Court delivered the folloving 


TUDGMENT.—The suit is by the landholder to enforce the acceptance for fasli 
1850 of a patta tendered by hım and for execution of a müchilika by the defendants 
ryots. The muchilika vvhich the landholder vvants the ryot to execute ıs marked 
as Ex A The patta ıs not separately marked and 1 directed it to be marked as 
Ex. R. “The defendants are ryots holding ryotı land under the Ghundi estate of 
vvhich the plaintiff is the landholder, There vvere tvvo defendants in the suit, The 
first defendant dıed pendıng the second appeal and hıs legal representatıves novv 
continue the appeal, 


The sole question is vyhether certain conditions contained in Ex. R, the patta 
sought to be enforced and ın Ex A the muchilıka sought to be executed by the ryot 
are legal and vvhether they ought to find a place ın the patta and muchilika, Both 
5566 00 0 0 
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the patta and muchılıka comprise tvvo items, S. Nos sgüand 8o S No. 5gisadmıttediy 
a ryotı land and there ıs no dıspute as regards the terms of the patta and muchilika 
as regards that land S. No So ss stated by the plaıntiff to be a pasture land and 
to have been given for pasturage. "The defendants stated that the land, S No 8o, 
vvas in theır possessıon for a long time, payıng a fixed rent of eıght annas per Gorru. 
They obfect to paragraphs 8 and rz ın the patta and ın the muchılıka, Clause 8 
says that ın respect of pasture lands ın the possessıon of the defendanis, if any dry 
or vvet crops are raısed the tenant ıs to pay kist at the rate rprevaılıng for sımılar 
lands ın the neighbourhood ş and if in respect of such lands a third party offered 
to take the vvhole or any portıon ofıtat a partıcular rate of rent then optıon is to be 
given to the tenant defendant to take those lands at the rate offered by the thırd 
party. If he consented to take the lands at that rate the landholder ıs to gıve 
these lands to the tenant but if the tenant did not agree to take the lands at those 
rates the tenant should give up those lands. Clause 12 says that in respect of lands 
included ın section 1, the tenant is to have permanent rights of occupancy , ın 
respect of lands mentioned in sectıon II, the tenant is not to have any permanent 
rights of occupaney and ın respect of lands included in section İİİ the tenant is to 
have only the rıght of grazıng cattle and no other right İn the schedules attached 
to Ex.A, R S Neo. sg is mentioned under section 1 and S. No. 8o is mentioned 
under section İİ, both vuith the headıng Sasıvazfa kakka kaları, or land in vvhich there 
is a permanent rıgəht Mr. Venkatachalam the learned advocate for the appellant, 
urges thatin respect ofa land vvhıch is given for pasture purposes—vvhich he says 
is the case of the plaıntıff—no conditions can be introduced in a patta and muchilika 
under section 51 of the Estates Land Act vuth the possible exception of the sum 
payable on account of pasturage fec Mr? Venkatachalam does not obiect to the 
sum of Rs. 7-5-2 mentioned in the document as the sum payable in respect 
of S. No. 8o. But he obyects to clauses 8 and 1 bermg retaıned in the patta and 
muchılıka, 1 think this cöntention müst be upheld.. On the plaint case S. No. 8o s 
onİy pasture land and vvas gıven out for pasture, İf so it is not ryoti land and the 
tenant does not hold it for purposes of agriculture (Chapter IV of the Estates 
Land Act begins vvith section 5o İt says that the provisions of the Chapter shall 
appiy to all ryots., Sectıon 5r says that the patta shall contain the names of the 
partıes, the rate or amount and the nature of the rent payable thereon, etc., etc. 
And rent ıs defined as vvhatever ıs lavvfully payable ın money or ın kind or in both 
to a landholder by a ryot for the use ör occupatıon of land for the purpose of agrı- 
culture: and sub-paragraph (2) of section ş (11) says that fər the purposes of certain 
sections named ın it a sum İavfully payable to a landholder by a ryot as such on 
account of pasturage fees ıs also rent, but the sections ın respect of vvhıch a sum 
payable by a ryot on account of pasturage ıs deemed to be rent do not ınclude 
sections 51 to 55. "Therefore, a patta and muchılika cannot be enforced in respect 
Of lands set apart for pasturage. The only possible exception is that by express 
language of section br (1) a sum payable by a ryot on account of pasturage fees 
may be mentioned in the patta İt ıs unnecessary to go ınto that questıon because 
the appellant-tenant does not obiect to the Rs 7-s-z beımg retaıned as the sum 
payable on S. No. 8o. But the other conditions vvith respect to S No 8o cannot 
be mntroduced m eıther the patta or müuchilika. They must be the subiect of a 
diferent agreement and they cannot be mtroduced in either Ex. A or Ex.R. 
Clauses 8 and ız? ın the patta and machilika vvill be deleted and the appellants 
are directed to accept a patta in terms of Ex. R vvıth the clauses 8 and ro omitted 
and to execute a muchiulika in terms of Ex A vith a similar deletion of clauses 8 
and 12 In the schedule as agaınst S. No 8o, the vvords “ Section Tİ” vill 
have to be omitted. "The appellant vvill have hıs costs ın all the Courts. 


No leave. 
V.P.S. Aöbeal allosed. 
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.IN THE HİGH COURT OF VUDİCATURE AT MADRAS. 


PRESENT :—MR. İusrıcE RATyAMANNAR. 
Nedumkandathil Koyakutty .. Abğellant”” 
: 0, 
Kunhali and others . .. Resbondenis. 


Cınl: Procedure Code (V of ig08), Order 4ı, rule a? (c) (Madras) and rule gg—Summonung of Cönri 
zontness by abbellate Court—Fallıre of Court to güc reasons or sbecify the ğönts (o ghach the enidence mas to be 
confined —Legalıty of brocedure, . 


VVhere a Vudge of an,appellate Court examıned a person as a Court vvitness and dıd not at that 
tıme pass any order giving reasons for the course he vvas takıng but later on ın the yudgment of the 
case stated that he felt that the evıdence on record vvas not sufficent to enable him to come to a 
concluston on the point involved in the controversy and that it vvas necessary to record the evidence 
of the vritness concerned, on a questton as to the legalıty and proprtety of the procedure follovved by 
the appellate Vudge, 


Held, that the procedure ındıcated ın Order 41, rule 29 of the Civil Procedure Code vvas not 
follovved as the appellate Vudge had not specifed the pormis to vyhich the evidence vvas to be confined 
before the examınatıon took place The fact that a Court uses vvords vvhich are to be found ın the 
enactment vvhueh gives it povyer to do a partıcular act or follovv a partıcular procedure vvill not :ğso 
facto be sufficeent yustificatıon for its act or order The reasons given by the Tudge do not amount 
to a fulfilment of the condıtıons ımposed on the Court by Order Ar, rule 27 (c) (as amended ın 
Madras) Apart from the ırregularıty, ın the cırcumstances, the lovver appellate Court vvas not 
yustified in using the extraordinary povver conferred on it vvhich müst be resorted to only ın specıal 
cırcumstances and vvith adequate safeguards e 


Appeal agaınst the decree of the Dıstrıct Court, South Malabar, in A. S. No. 
48 of 1941, preferred against the decree of the Gourt of the Subordınate Tudge, 
South Malabar at Calıcut ın O. S. Nq. 7 of 1940. 


B. Sıtarama Rao and T, Krishna Rao for Appellənt, 
K. Bashyam and G. Goğünalh for Respondents. 
The Court delivered the folloving 


TupGMENT.—İhis second appeal arıses out of a suit brought for the recovery 
of a sum of Rs 4.387-4-o as arrears of rent and the 7enmağ2ogam due to the plaıntiff”s 
tarvvad under a kaıchıt dated əo8th August, 1929, executed by defendants r and 2 
in favour of the pla:ntıff”s tarvvad and interest thereon. "The main plea of the 
defendanis vvas a plea of dıscharge and ın support of it they produced three receipts, 
Exs. II, III and İV and a letter Ex. V. Aİİ these documents bear the sıgnature of 
Chappunnı Valıa. Naır, a former karnavan of the plaıntıfi”s tarvvad, vvho dıed 
sometıme ın lune, 1939 and vvas succeeded by the plaıntıff. "The defendants also 
say that there ıs a sıgnature of the plaıntıff himself on Ex 11. The plaintiff denued 
that there vvas any payment as recited un the said recerpts. He denred that he ever 
sıgned on Ex. II He further pleaded that these receıpts must have been granted 
by the karıasthan at the time one Krıshna Menon to defendants r and 2 as a result 
of fraud and collusıon betvveen them and him The learned Subordinate Tudge 
of South Malabar on a consıderatıon of the oral and docümentary evidence tendered 
by both the partıes, held agaınst the defendant”s plea of dıscharge and granted a 
decree to the plaıntıff. The defendants appealed to the District Tudge, South 
Malabar. After hearıng arguments ın part, the learned Vudge summoned Krıshna 
Menon, the kariasthan as a Court vvıtness and allovved him to be cross-examıned 
by both sıdes. He took into account his əevidence along vvith the other evidence 
already on record and dısagreeing vvıth the trial Court, dismissed the plaintiff”s 
suit, 


Among other grounds, Mr. Sıtarama Rao for the plaintifFappellant in the 
second appeal put forvvard as a main ground that the lovver appellate Court vvas not 
entıtled in lavv to summon and examıne Krishna Menon and the conditions requl- 
site under Order 41, rules 27 and ag vvere not fulfilled ın this case. İt.is common 
ground that the only provısıon vvhich applıes to this case is Order 41, rule 27, clause 
(c) (as amended in Madras) vvhıch ıs as follovss : 


——————xCbx-—.?€——.....—.—— —————————————““"uu 


£ S, A, No. $ı9 of 944. igth September, 1945. 
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“(c) “The appellate Court requires any document to be produced or any vvitness to be examıned 
to enable ıt to pronounce yudgment, or for any other substantıal cause,” . 


Rule 2, of Order 4ıt ıs as follovis : 


“ vvhere addıtıonal evidence is directed or allovved to be taken, the appellate Court shall specify 
the pornts to vyhich the evidence is to be confined, and record on its proceedings the pornts so specified ” 
Itıs not dısputed that at the kime vvhen the learned District Tudge decided to examine 
Erishna Menon as a Couürt vvitness, he did not pass any order giving any reasons for 
the course that he vvas takıng "The dıary for the case shovvs as agaınst and Sep- 
tember, 1943, the follovvng entry “ 


“ Respondents arguments also heard ın part "The appeal is posted “to 7th September, 1948, 
to examıne "T. Krıshna Menon as a Court vvitness Emergent summons vvill be issued to him.” 
On ?7th September, 1943, Krıshna Menon vvas examıned as a Court vvitness $ the 
arguments vvere completed the next day and yudgment vvas reserved. "The pudgment 
vvas finally pronounced on the arst September, 1943, and ın paragraph 5 of the 
yudgment the learned Tudge explaıns vvuhy he thought it vvas necessary to examıne 
Krıshna Menon. He says that he felt that the evidence on record vvas not sufficient 
to enable hım to come to a conclusıon on the point involved in cöntroversy and 
that ıt vvas necessary to record the evıdence of the erstvvhile karıasthan, that ıs 
Krıshna Menon, vvho had not been examıned either by the plamtiff or by the 
defendants ın the lovver Court or by the lovver Court as a Court vvitness although 
it vvas definıtely alleged on the plaintuff”s side and found by the lovver Court on the 
materials on record that the receıpts had been granted by hım as a result of fraud 
and collusıon betvveen him and the defendants. Admıttediy, except ın this para- 
graph, there ıs novvhere else any record of any reasons, Obvuously, the procedure 
indıcated ın Order 41, rule 29 vvas not follovveed. He novvhere speciftied the pomts 
to vvhıch the evıdence vvas to be confined before the examınatıon took place and 
I do not agree vvıth the respondents” counsel that the learned Tudge ought to be 
presumed to have summoned hım to, be examıned on the poınts vvhich vvould arise 
on the plea of the plaıntıff that the receıpts vvere fabricated by the vvıtness and 
defendants r and 9. 


Apart from thıs irregularıty, 1 am of opmıuon that the lovver appellate Court 
vas not pustifed ın using the extraordınary povver conferred on an appellate Court 
under the provısıon and the present case comes vvithin the scope of the ruling of the 
Tudicial Cömmüttee in A/anmoğan Das v. Muüsammat Ramdetl, Tn that case the question 
at ıssue vvas vvhether a deed of gift executed by one Beharı Lal. in favour of his 
vvfe represented a genuıne transactıon or vvas fictitıous "The Subordinate Vudge 
found that the transactıon vvas fictıtıous. From the evıidence adduced before the 
Subordınate Pudge it appeared that one Mr. Dube, a barrıster of the District Court, 
had been much ınvolved ın the transactıons under examınatıon He had not been 
called as a vvitness by either party VVhen the case came before the High Court on 
appeal, the Hıgh Court called Mr. Dube as a vnutness for the Court “The High 
Court in that case, as the District Tudge in this case, did not pass any order at the 
tıme they decided to sümmon Mr. Dübe for examınatıon. İn the yudgment of 
the High Court, there occurred the follovving passage : 


“€ Mr Dube had not been examıned in the Coürt of the Subordinate Tudge, vvho remarks in 
his yüdgment that he ought to have been produced as a vvitness for the defence VVe agree that ıt vvas 
desirable to have the evidence of Mr) Dübe, and vve think the Subordmate Vudge might very vvell 
have done vvhat vve have done, namely, send for Mr Dube and examıne hım as a Couürt vvitness,” 


It may be mentioned in passıng that this is exactly vrhat the learned District Tudge 
in this case thought, namely, that the Subordınate Tudge hmself mıght have exa- 
mıned Krishna Menon asa Coürt vvitness: Their Lordships ofthe Vudicial Committee 
after referring to the provısıons of Order 41, rules 27 and 29, say as follovvs : 


“The examınatıon of Mr Dube ın the High Court seems to have taken place vvith complete 


disregard of these requlrements, so carefully framed to ensure that such excepttonal procedure shall 
be resorted to only ın special circumstances and vuth adequate safeguards “Theıir Lordships have 


ı, (1931) 84 L.VV. 7 (P.C.). 
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before them no order or pronouncement requrmıng Mr Düube”s examınatıon , theic is no record of 
the reasön for the admıssıon of hıs evıdence other than the passage yust quoted from the yudgment 
of the Hıgh Court, nor is there any specificatıon of the pornts to vvhich his evidence vvas to be confined 
or any record ın the proceedings of the ponnts so specifled Moreover, Mr Dube appears to have 
been called as a vvitness at the outset of the hearıng ın the Hıgh Court and not after the Court had 
satısfied ıtself on examınıng the evidence taken belovr that there vvere matters on vvhich his evidence 
vvas essental to enable them to do yustıce betvveen the partıes 


In these cırcumstances their Lordships cannot regard the introduction of Mr Dube:s evidence 
othervrse than as hıghly ıreegular, and in their opinion it müst be entirely discarded ” 
Mr. K. Bhashyam, the learned advocate for the respondents, said that then Lord- 
ships of the Prıvy Çouncil vvere influenced by the fact adverted to last by them, 
namely, that Mr Dube vvas called at the outset ofthe hearıng ın the Hıgh Court 
and not at a later stage after an examınatıon of the evıdence already on record. 
I do not agree vvith him This reason is given onİy as an addıtıonal reason and itiis 
clear to my mınd that even vvithout this fact, them Lordshıps vvould have come 
to the same conclusıon, namely, that the ıntroductıon of Mr Dube”s evidence 
vvas hıghly irregular. İt viill bç apparent hovv the case before the Pudicial Committee 
ıs in every respect sımılar to the present case VVhat the learned District fudge 
apparently thought vvas that as Krıshna Menon (lıke Mr. Dube) vvas a person 
vvho had been much ınvolved ın the transactıon under examınatıon, it vvas desirable 
to have hıs evıdence. 


In the same Pudgment in dealing əvith the examination of Beharı Lal as a Court 
vvitness, them Lordshıps of the Privy Council strongly condemn the procedure 
of the trial Court mn summonıng that vvıtness as a Court vvıtness. ltisin evidence 
in thıs case that thıs"Krıshna Menon vvas as a matter of fact summoned as a vvitness 
for the defence but the defendants apparently for reasons best knovn to them, 
decıded not to call him (ede evidence of D VV.3) 


Mr. K Bhashyam for the respondents urged that the learned Tudge had saıd 
that the evıdence of Krıshna Menon vvas necessary to enable him to come to a 
conclusıon on the point ın controversy and therefore ıt is not open to me to take 
obiectıon to the examinatıon of Krıshna Menon as an addıtıonal vutness. But 
the fact that a Court uses vvords vvhıich are to be found ın the enactment vvhich 
gives it povver to do a partıcular act or follovv a partıcular procedure vrill not iöso 
facto be sufficient yustificatıon of its act or order In this case the reasons given 
bğ the Dıstrıct Pudge in paragraph 5 cannot amount to a fulfilment of the conditions 
ımposed on the Court by Order 41, rule 27 (c). İn this connection 1 may also refer 
to the decısion of a sıngle Vudge of the Lahore High Court in “Posöan Lal v 
Charan Das), but I do not consıder that there ıs anythıng ın that case vvhıch 
compels me to hold m any partıicular vay Apparently the learned Pudge m that 
case vvas satisfied vvıth the reasons given by the lovver appellate Court because he 
says that the Subordınate Pudge gave good reasons for callıng a vritness "The deci- 
sion of a Division Bench of this Court in /Varasımhamırthi v Hayat Khan? does not 
carry us any further than the rulıng of the Prıvy Council in Adanımohan Daş v. 
“Musammat Ramde:8, 


As ın my opinion the lovver appellate Court ought not to have admıtted the 
addıtıonal evidence of Krishna Menon and therefore that evidence müst be entirely 
dıscarded and as ıt also appears to me that the pudgment of the lovver appellate 
Court vvas materially ınfluenced by thıs ancompetent testimony, the only course 
left go me is to remand the appeal to the District Court for fresh disposal according 
to lavv "The costs of this second appeal vvll abıde and follovv the result of the 
appeal. "The Court-fee paıd by the appellant vvill be refunded to him 


Leave refused 





V.s. ——  4Aöğeal remanded for fresh dısğosal. 
Iı. A TR. 937 Lah rə 2 (1940) 2 ML/ 267 
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İN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT “—MR. TusrıcE CHANDRASEKHARA ATYAR. 


Maddela Yenadı and another : Aöbellants” 
2 
Maddela Ramalakshuamma" . Resbondent. 


The Madras Hindu Rehgious Endomments Act (İI of 1927), section 44-A—Enfranchisement and re-grant 
of Devadası serunce nam—.No extingishiment of old. itle and” creahon of a nem one 


The general rule that, vvhere servıce ınams are iesumed and theiecis a re-giant, the original 
tıtle is extinguished and that, the grant constitutes the root of a fresh title do6s not apply to all service 
ınams irrespective of their nature 


As regards a Devadası service inam, there is no rüle that its enfranchisement under section 44-A 
of the Madras Hındu Religious Endovvments Act extingüishes the old title and creates a nevv one 


Appeal agaınst the decree of the Court of the Subordinate Tudge, Nellore, 
in A.S. No. o26 of 1943 preferred against the decree of the Court of the District 
Munssff, Kavalı, ın O.S. No, 17 of 1937. 3 


K. Krshnamurthı for Appellants. 
Ch. Raghava Rao for Respondent 
The GCourt delivered the folloving 


TUDGMENT — İVhere is a İlmne Of cases vvhıch hold that, vvhere service inams 
are resumed by the Government and there ıs a re-grant, the orıgınal title is extin- 
gumshed and the grant constitutes the root of a fresh title, but this line of 
cases does not apply to all service inams ırrespective of them nature Most of them 
on examınatıon vill be found to relate to vıllage officers” ınams, vvith reference to 
vyhich thereıs a rule of public polieytto be kept in mind. As regards a Devadası 
service inam, vvhich is the nature of the property involved in this case, there ıs no 
rule that an enfranchisement extınguishes the old title and creates a nevv one 
On the other hand, the very sectuon 44-A ofthe Madras Hindu Religious Endovvments 
Act, under vvhıch the enfranchısement vvas made, takes care to state that an enfran- 
chisement order shall not operate as a bar to the trial of any suut or ıssue relating 
to the rıght as to the enioyment of the land or the assignment of land revenue, “as 
the case may be 


The learned Subordınate Tudge has held that the plaıntıff”s father-ın-lavv 
Pıtchanna had a one-thırd share ın thıs property and that Ex. F menttons his name 
and that of the thırd defendant Subbı He has further held that on the father-in- 
lavv”s death, the one-thırd share vvas ınherited by Garatadu, the husband of the 
plamtıff, and that on his death, the plaıntıff got title to this share. This is a point 
of vievv to vvhich nö exception can be takeneexcept on the ground that the grant 
of a patta ın favour of the thırd defendant must be taken to mean that the prevıous 
tıtle vvas terminated As stated already, that ground ıs not available 


The learned Subordınate Pudge has further found that the plaıntıff vvas ın 
possession of thıs property vuthın tvvelve years prior to the filmng of the suit as she 
vvas İrvıng vvith her husband, vvho vvas admıttedİy in possession, and there vvere 
at least tvvo ınstancesın vvhich she paid”the cist for the property on her ovrn behalf 
It is therefore a case in vhich the plaintiff has title and possession ? 


It is argued that the trespass alleged ın the plaınt vvas not made out and no 
findıng vvas given on issue No. ro, VVhen title is denied, a trespass set up need 
not be specıficaliy made out. 


As regards ıssue No. ro, all that need be said is that it is not necessary to 
take proceedıngs to set asıde the Government order resumıng the service ınam and 
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granting a patta to the third defendant so long as the plaintiff is prepared to say 
that that order is one by vehich she is prepared to abıde as her title to the property 
vvas not taken avvay by vhat vvas done. So long as the plaintuff”s rights mn the 
property are not destroyed, it does not really very much matter in v”hose name 
the patta stands. 

The second appeal is dısmıssed vvith costs. No İeave. 

V.S, -—— Apbeal dismissed. 


IN-THE HIGH COURT OF TUDICATURE AT MADRAS. 
” PRESENT :—MhR. VusficE SOMAYYA. 


Devarandi Chettiar ə. Aöğellanı” 
2, 
Sivasubramania Chettiar and others . . “Ftesbondenis. 


Minor—Alenatlon b) guardıqn—Dut) of creditor to brove consideration and: necessity — Möther execulting 
morigage as guardıan— Münor, üf boünd to brove all- feeling betiieen himself and his möther or that she mas a reckless 
or careless bersen - 

Undoubtedly it is the duty of a creditor vrho seeks a decree against the minor”s estate on the 
strength of a mortgage executed by the mınor”s guardıan to prove both consideratıon and necessity, 
In cases vvhere the lender ıs a stranger v”iho may not knovv the cırcumstances of the famıly, repre- 
sentatıons made by the guardıan may, ın some cases, even vvithout independent enqunes, be enough 
to support the transactıon if the alıence acted 0ona fide and ın good faith, ze , if he belteved the repre- 
sentatıons of the guardıan and if there vvas no call to make ındependent enqulries "The fact that 
the mother vvas the guardıan vvho executed the document ıs not a relevant consıderatıon and there 
ış no düty on the part of the minor to prove that there vvas ill-feeling betvveen nimself and his mother 
or that his mother vvas a reckless or careless person 

In the cırcumstances, held, that as the alıenee vvas the mınors mother”s sısters husband lving 
next door to the mınor”s mother the test to be applıed to a 2ona fiz alıenee could not be applıed to 
the case 

Appeal agaınst the decree of the Dıstrıct Court, Gombatore, in AS No 329 
of 943 preferred against the decree of the Court of the District Münsif, Coimbatore, 


in O.S. No 910 of I941I. 


T. K Subramama Pill for Appellant. 
S. Panchabğakesa Sasiri and P. S Ramachandran for Respondents. 


The Court delrvered the follovving 

TupGMENT.— This second appeal arıses out of a suit filed on a mortgage deed 
executed by the first defendant”s mother as his guardıan for a sum of Rs. 1,5oo, 
The mortgage vvas executed on igth November, 1933 and the surt vas filed in rgar. 
The interest provıded ın the document vvas 18 per cent. sımple and in default of 
regular payment of ınterest year after year, compound ınterest vvas payable at 
the same rate at 18 per cent. "The mortgagee vvas the first defendant”s mother”s 
sister”s husband vvho, it ıs said, vvas lıving next door to the mother. "The defence is 
that there vvas no consıderation for the mortgage and that even othervvise ıt 
vvas not binding on the mınor. "The document recıtes that there vvere tvvo prior 
promissory notes, under vvhich the mother had borrovved Rs. gşooon ə4th September, 
1932 and Rs. soo on 7th Fune, 1933, that a sum of Rs. goo vvas found due on those 
tvo documents on the date of the mortgage, and that there vvas a further cash 
advance of Rs. 6oo on thatdate. TUndoubiedly, it is upon (he mörtgagee to prove 
the necessity for the debt The trial Court has found that there vvas no necessity 
and no consıderatıon even and dismissed the sutt. On appeal, the learned District 
Tudge has taken the vievv that vvhere the mother of a mınor executes a mortgage, 
vve must presume that ıt vas for necessity as the mother vvould not act against 
her son”s interest and has vvritten several long paragraphs as to vvhat he consıders 
vyould be the natural conduct of a, mother or of a father "Then he refers to the 
observations of their Lordshrps of the Prıvy Council ın E/unoomanğersaud Panday v. 
Mst. Babooee Munrai Koomereel, about the representations made by a guardıan, 
.5—————— “o 
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bona fide belief on the part of the lender and so on. Even in cases vvhere the father 
or the mother of a minor executes a mortgage, there ıs no onus on the part of the 
minor to prove that the father or the mother vvas a reckless or careless person, or 
that there vvas ill-feelıng betvveen hımself and the parent, or any other cırcumstances 
to fustify an ınference that the guardian vvas acting agaınst the minor. 1 have 
not been referred to any authority vvhich lays such a duty on the mınor. Un- 
doubtediy, it ıs the duty of a creditor vvho seeks a decree against the minor”s estate 
to prove both consideration and actual necessıty. İn case vvhere the lender is 
a stranger vvho may not knovrv the cırcumstances of the famıly, representatıons 
made by the guardian may, in some cases, even vvıthout independent enquırtes, 
be enough to support the transactıoh if the alıenee acted “2ong £de and ın good 
faıth, : e , if he belleved the representations of the guardıan and if there vvas no call 
to make ındependent enquirıes But herc ıs a case of the mother”s sister”s hus- 
band vvho is said to have advanced all the monies—iın 1932 a sum of Rs. şoo ş the 
very next year another sum of Rs soo on th Tune, rg38 s and vvithin 5 r/2 months 
there ıs the mortgage vvıth a further cash advance of Rs 6oo İtis admıtted and 
indeed ıt is the case of the mortgagee that the minor”s mother vvas İmving next door 
to him at Coımbatore lookıng after the education of her sons. "Thiğ is not a case 
in vvhich it can possıbliy be said that the alıenee is a person vvho belteved the repre- 
sentations of the guardıan and ın good faıth acted upon such representations. He 
must have knovvn all the circumstances of the famıly and ıt ıs rıdiculous to say that 
the test to be applıed to a 2onz fide alıene$ could be appiİred to this case. İn this 
case he must prove both consıderatıon and necessity 1 :do not vvish to deal vvith 
the case further as I am sendıng the case back for fresh dısposal. "The decree of 
the lovver appellate Court ıs reversed and the appeal s sent back for proper dısposal 
in the lıyht of the observatıons made above The appellate Court vvill proceed 
upon the footıng that the mortgagee cannot support hıs mortgage on the theory 
of being a 2ona fide lender and that he must prove actual necessity “The fact that 
the mother vvas the guardıan vvho executed the document is not a relevant consider- 
ation and there is no duty on the part of the mınor to prove that there vvas ever 
ill-feeling betvveen himself and his mother or that his mother vvas a reckless or care- 
less person. : 


Court-fee paid on the memorandum of the second appeal shall be refunded. 
Other costs shall abıde and be provided for ın the revised decree of the ləvver 
appellate Court. 


No leave. 
v.s. — Abbeal alloved and case remanded. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. VusrıcE CHANDRASEKHARA ATYAR. 
Paluru Ademma "ə  Aöğellant” 


2, 
Achala Penchelu Reddı , Resbondent. 


Aduerse bossession—Acqusıtion of-—İndegendent: treşbassers” forsession cannot be tacked—Continuiy of 
bossesston under some: bruniy of tle—.Necessiiy—Prunty of title— Meaning to be given, 


"The possessıon of ındependent trespassers” cannot be tacked on for acqurrıng a title by adverse 
- possesson “The possession müst be continuous and it müst be connected as of rıght, or under some 
prıvity of title "The trespasser vvho clarms adverse possessıon must not have gone into possession 
in defiance of the possessıon of the predecessor The man vvho pleads adverse possession müst claım 
under or through hıs predecessor or predecessors İt s only vyhen these features exist or co-exist that 
the adverse possessıon of several people against the true ovvner could be tacked on 


VVhere possessıon ıs traced to the possessıon Of the prevıous trespasser and ıs not antagonıstıc, 
there ıs no reason vvhy the necessary prıvıty should not be postulated, vvhich: vvould enable the tuvo 
perrods of possesston to be tacked Prıvity of estate or contract ıs a somevyhat flexible term and must 
be given a rather comprehensive meaning vvhen yustice has to be done 


—————————“——— XXVUOC—— "mmm... rururn"cmN"""—“————. ...........,...-N 
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VVhere a rıdge betvveen tvvo fields has been used and enyoyed by the övvyners on both sides of it 
for quıte a- long number of years, the rıght of a person vrho has purchased a plot on one side ofit 
and has been usıng the rıdge fof over nine years cannot be interfered vvith and destroyed, because 
of the technıcal rule that ındependent trespassers should not be allovved to tack on possession 

Appeal against the decree of the Court of the Subordmate fudge, Nellore, in 
A S No. 39 of ı943 (A. S. No. 47 of ıg43, District Court) preferred against the 
decree of the Court of the District Munsıff, Nellore, ın O. S. No. 82o of I94r. 


K Umamahesısoaram for Appellant. 

Ch Raghava Rao for Respondent. 

The Court delivered the folloving ı 

TUDGMENT.—İhe dispute in thıs second appeal preferred by the plaintiff 
yelates to a rıdge marked blue in the GCommissioner”s plan, Ex. D-r. İt vvould be 
seen that ıt ıs sıtuated betvveen S No. og6/ı, vvhich belongs to the plaintiff 
and S. No 2g5/3, vvhich belongs to the defendant. "The learned Subordinate 
Tudge has rightly found, on the basis of the evidence in the case supported by the 
Commıssioner”s reports and plans, that ıt is outsıde both the survey numbers. The 
plaıntıff alleged that the ridge belonged in common to her and the defendant and 
she asked for a mandatory inyunction that it should be restored to its original condi- 
tion inasmuch as the same had been interfered vuth by the defendant by reducing 
its vyidth as vyell as height She pleaded that the ridge vvas being enyoyed in common 
betvveen the tvvo neıghbourıng oövvners foy qurte a long tıme. "The District Münsiff 
held that the plamtıff and the defendant vvere yomnt ovvners of the sutt ridge and that 
the defendant ınterfered vvith ıt by reducıng its height and breadih So he granted 
to the plaımtıff a mandatory inğunction. On appeal by the defendant, the learned 
Subordınate Tudge of Nellore came to the conclusion that the ridge did not form 
part of Survey No o96/r, vvhich the plaintiff purchased in Court auction in exe- 
cution of the decree ın O S. No 1go2 of ıg82 and that she could not, therefore, 
lay claim to a Pomtrightin the rıdge vvıth the defendant Dealing vvith the question 
of the acquısitton of a rıght by adverse possessıon, he held that though the Şudgment- 
debtorın O S No 1322 of 1932 vvas ın possession prevtousliy and the plaintıTf  vvas 
ın possession subsequent to the purchase, stıll no tıtle could be made out on the 
basıs of adverse possesstion, as it vvas a case of independent trespassers, the plaintiff 
not claımıng tıtle to the ridge by reason of the purchase of S. No ə36/7 İn para- 
graph 6 he says that he vvas prepared to accept the District Münsifl”s finding that 
the plaintiff and her predecessors vvere enyoying the rıdge and the grass grovvn 
thereon İoıntly vnıth the defendant and hıs predecessors , but states that as the 
plaıntıff”s purchase vvas only g years back, she could not get any tıtle by adverse 
possessıon as her enyoyment fell short of the period of 12 years requlıred by lavv, 
Accordıng to him, she could be considered only as a person clamıng as an indepen- 
dent trespasser and her adverse possessıon could not be tacked on to the adverse 
possessıon of her yudgment-debtor VVe have to see vvhether this conclusıon ıs 
correct. 

VVhatever might have been said ın Vİ////s v Ear/ Home3, vrhich vvas the decision 
referred to and follovved in Ramayya v Kotamma? cıited for the appellant, the lavv ıs 
clearly settled novv, after the decısıon of the Privy Council in So/lzag v: Bzonghion$ 
that the possessıon of ındependent trespassers cannot be tacked on for acquırıng 
a title by adverse possessıon, VVhether any dıstınction should be made ın this 
propositıpn as betvveen a case fallıng under eArtıcle 142 and a case fallıng under 
Artıcle 144 is a question that does not concern us növv, though it must be said that 
ıt is somevvhat difficult to see hovv even vvith reference to a suit to vvhich Article İ49 
of the Limıtation Act applıes, the possession pleaded by the defendant could be 
regarded as contınuous, if the persons vvho vvere ın possession did not claımı title 
under or through one another. "The prıncıiple of So//ag v: Broughion” is shortiy 
stated ın Secrefary of Stafe for İnda in Council v. Debendra Lal Khan" mn these vvords:: 
—————————£.X,XxXYL.YĞYLıanN r — nm ——— 

ı. (1893) 2 Gh, 545. 3 (893) A C. ö56 


2 (1921) 42 M.L.. sıg İLL. 45 Mad. 4 (ı9şa3) 66 ML1Tı34 L.R.6t LA. ?öş 
370. LL.R. 6ı Cal, ə6z at 273 (P.C.). 
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“€ İt ıs true that the peviods of possession of a series ofindependent trespassers cannot be added 
together and utilised by the last possessor to make up the statutory total period of adverse possession 
Dixon v Gayfere1” ? 


The possession must, therefore, be contınuous İn facf, ıt must be connected 
as of right, or under some prıvity of title. "The man vvho pleads adverse possession 
must claim under or through his predecessor or predecessors İt is only vvhen 
these features exıst or co-exiğt that the adverse possession of several people agaınst 
the true ovvner could be tacked on. 


Novv, vvhat are the facts before us ? "The plaint alleges ın paragraph 4, after 
referring to S No ə86/r, and S No. o285/$ that both the parties .,and their predeces- 
sors-ın-title have been enioyıng ın equal halves the ancıent rıdge İying betvveen the 
tvvo properttes, Of a vvidth of 8 links and a height of 23 feet, and that they vvere taking 
the grass, etc , on the ridgeın the same manner. "Ihıs allegatıon 1s quıte consıstent 
vvith the case that the rıdge formed an appurtenance to S. No. 236/1. (Ioam not 
able to see vvhy the learned Subordinate Tudge states ın paragraph 5 of his füdgment 
that the plaıntıff has not clamed in the plaıt any right to this ridge on this basis 
She claimed the half rıght ın the rıdge İomtly vvith the defendant undoubtedly, 
but she did not say ın the plaınt that she got this half rıght because it vvas a rıdge 
that demarcated the tvvo propertıes, the ovvners of the adyoıning survey numbers 
being each entitled to a half-share. "Thıs vvas one of the contentıons put forvvard 
at the tıme of the trial and, as pointed out hy the learned Subordınate Tudge, vvas 
discussed by the learned District Münsiff in paragraph r7 of his yüdgment from 
vyhıch it appears that more than one case seem to have been advanced ş for ınstance, 
that a demarcatıng rıdge, İyıng beftvveen tvvo fields ovvned by different ovvners should 
be deemed to le on etther sıde of the exact"dıvidıng line of ovvnership and should, 
therefore, be presumed to be ovvned fomtly Another case vvas, apart from any 
such presumption, the evidence vvas sufficient to hold that the plaıntıff had acquıred 
a yoint rıght by possessıon "The vtevv taken by the lovver Court that because this 
rıdge did not form part of the purchase by the plaintiff in Court auctıon, as ıt falls 
outsıde S No. 236/ı, vvhıch aloneovas bought by her, fails to take ınto account 
the probabilıty that as the previous ovvner, zöz , the fudgment-debtor ın that suit, 
vvas enioying thıs rıdge by reason of the ovvnership of S: No. xg6/rT, any right that 
vras acquired under the Court auction purchase must be deemed to have ıncluded 
the rıght to thıs ridge also as an appurtenance to thıs property. R 


VVhat the lavr requfires, as stated already, is that there should be some prıvıty 
betvveen the persons ın possession, 2.e., the trespasser vvho claıms adverse possession 
must not have gone into possession in defiance of the possessıon of the predecessor 
Thıs ıs pointed out in the decision reported in Afa 4/4: v Hadi Mahomed?, vrhere 
vve find this passage : 

“The cases quoted ın the İovver Courts to the effect that one trespasser cannot tack the perıod 
occupted by the possessıon of another trespasser does not touch the real question in this case The 
trespassers ın such cases vvould be ındependent trespassers and not the so called trespassers clammıng 


to have purchased the one from the other In other vvords, each of the ındependent trespassers referred 
to ın such cases vvould have entered ın defiance of the rights of all previous trespassers.” 


In VVood on Limitatıon (4th edn., Vol. ə, page ıgır) vvhere the question of tackıng 
ıs discussed at great length and vvıith a vvealth of citation of American decisions, it is 
laıd dovm . 

““ In order to create the prıivitv requlsite to enable a subsequent occupant to tack to his possession 


that ofa prıor occupant, its not necessary that there should be a conveyance ın vvrritıng İtis sulficient 
ifit is shovvn that the prior occüpant transferred his possession to him, even though by parol” 


Cases are cıted at page ığı? as authoritles for the posıtion thatitıs enough ifvve have 
a contınuous and unınterrupted possession for the requısıtc period, vvhether by one 
or mnore persons, vvhere such vvas the understandıng of the partıes, 1n Rustomilt 
on Limitation, Baynath v Ram Balaş, is quoted as authority for the position that all 
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that 1s necessary to privity betvveen successive occupants of property is that one 
reccives his possession from the other or by act ofsuch other, or by operation oflavv. 


The plaintiffın the present case dıd not commence hıs enioyment of the ridge 
in a manner hostile to or derogatory of the rights of the pudgment-debtor ın the suit 
in execution ofvvhıch S No oşö/r, vvas purchased , on the other hand, the possession 
vvas because hıs fudgment-debtor vvas ın enioyment of this ridge, vvhich lay adiacent 
to that survey number İt may be said that the plaıtıff göt the right under the 
purchase, or at least, by reason of the purchase, though ıt ıs perfectly true that 
this rıdge vvas not part of S No. 236/r "The position is really as if the füdgment- 
debtor told the plaıntiff, “ You may enfoy the rıdge as ovmer of S. No oşö/r 
as 1 have been doing heretofore”” "The possessıon and enioyment of the ridge 
accompanied the ovvnership of the field 1 faıl to understand vvhy, in a case like 
this, vvhere the possessıon ıs traced to the possession of the prevıous trespasser and is 
not antagonıstıc, vve should not postulate the necessary privity, vrhich vvill enable 
the tvvo periods of possession to be tacked. Privıty ofestate or contractıs a somevvhat 
fexıble term and must be given a rather comprehensive meanıng vvhen fustıce has 
to be done.. Here ıs a rıdge that, accordıng to both the Courts, has been used and 
enioyed by the ovvners on both sides ofit for qurte a long number of years and noövv 
the plaıntiff, vvho purchased the eastern survey number and has been usıng the ridge 
for g years, is to be told that she must allovv her rıght to be interfered vvith and 
destroyed, because of the technıcal rulç that ındependent trespassers should not be 
allovved to tack on possession, Lavv should not render itself so helpless. 


I dıffer from the conclusion of the Subordinate ludge, and holding that the 
plaintuff has establıshed her right to eniqyment to a halfshare ın this ridge by adverse 
possessıon, set asıde the decree of the lovver Court and restore that of the Munsıff 
vvıth costs rıght through. 


No lİeave. 
V.s. — Aöbeal alloved. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. VTusrıce RAyAMANNAR. 


Muhammadhu Mamoona Labbai and others .. Aöğellaniş" 
. 0. 
C. Ramanatha Pıllaı and others ... Resbondenits. 


Mortgage deed-—Constructtion—Othi—Clause “Qsmrmsenus sıq. ig Qran Gara) saqın” —”“Pay 
the amount and redeem ” —Amounts to a ğersonal covenant to bay ihe othı amount enablıng the mortgagee to İring 
a sunt for sale 


A deed contaıned a covenant “ you shall take possession of the schedule property under ollt 
for a perrod of sıx years from this day, pay the assessment due to the Government, and enyoy the pro- 
perty. On the expıry of the stıpulated period 1 shall pay the amount and redeem the otlu” 
(Giz ren sopula aıxzış i5r-GaQarerGalçı dayın) 


Held, the vvords clearly denote a personal cövenant to pay the amount, and enables the mort- 
gagee to brıng a suit for sale 


Palamağğa Chettar v  Pertasıvamı: Konar, (ı941) 2 MLİT 447, distingumshed: Udayana: Pillat 
v Senthilvelu Pılla, (1896) 6 ML3V oro ILR 9 Mad 4 and Kangayya Ğüurukkal v. 
Kahmuthu Annam, (1go3) 14 ML ör İILR ozMad 596 (FB ) relted on 


, — Appeal against the decree of the Cour$ of the Subordinate yudge, Tinnevelly, 
in A, S No. ış of 1944, preferred agaınst the decree of the Court of the District 
Munsıff, Srıvalkuntam, m O. S: No. ago of 1940. 

A. Sıoamınatha Ayar for Appellanis. 

AV. Rrishnamacharı for Respondents. 


The Court delivered the follovving 


TUDGMENT —The only point pressed for the appellants in thıs second appeal 
is that on a proper constructıon of the oi/£: deed, Ex. P-r8, there is no personal 
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covenant to pay the amount due under the deed to enabic the plaintiff to bring 
a suit for sale. Mr. Svvaminatha Arıyar forthe appellants also raised another 
point that even if the deed did contain a personal covenant to pay, the suit for sale 
is not maintamable because after the amendments to sectıons Ö7 and 08 of the 
Transfer of Property Act the mortgage ın question should be treated as an anomalous 
mortgage and if the deed itself dıd not confer a rıght on the mortgagee to institute 
a suit for sale he vvill not have that rıght  Thıs point vvas not raised ın eıther of 
the Courts belovv İt assumes that the amendments referred to are retrospective 
and vnll affect rıyhts under a mortgage of rg2. İn the absence of authority 1 am 
not inclined to agree vvith the appellants” Counsel that these amendments are retros- 
pectıve. But 1 shall not express any final opınion because 1 do not think 1 should 
permit the appellants to raıse this point, not having rarsed it in the Courts belovv 


The relevant part of the document in questıon is as follovvs in the translation 
by this Court : 

““ You shall, for thıs sum of rupees four thousand tyvo hundred and fifty, take possessıon of the 
scbedule property under of: for a period of sıx years from this day, pay the assessment due to the 
Government, and enşoy the property On the expiıry of the stıpulated period, 1 shallpay the amount 
and redeem the ozu” 

As Mr Svvammatha İyer for the appellants has taken obfectıon to the correctness 

of: thıs translation, 1 am also setting out the orıgınal "Tamil vvhich is as follovis : 
“zremrilrs Ş)qp ən b ölsir x aya qı sua Ger dənə Şğv gös Gb, 6 

sö ps Blure (ŞirmB) rdar Eionanıb. sınaGer Gzey35) “yayıl 2 6 

Qlesrərən Q elədi ui mon s sf) 5 G)giropasonu sılış. oz Slemu m5 QarorGoı 
" /? 

co salın, . 

Both the lovver Courts have held on a consideration of the actual language used 


and vvith the assıstance of the decısıons ın vvhiıch similar language had been used 
that there is a personal covenant to pay the othı amount. 


It ıs contended that the relevant vvords vvhich in the translation appear as 
€ 1 shall pay the amount and redeem the othi” really ought to have run as “ having 
paid the amount, 1 shall redeem the othi.” "The contentıon ıs that thıs provısion 
is only for redemptıon on payment and does not import an obligatıon to pay. Great 
stress is also laid by Mr Svvamınatha Aryar on the fact that accordıng to hım there 
ıs no date mentıoned for payment. He sought to dıstınguish in partıcular the 
decısion of the Full Bench in Fangayya Gurükkal v Kahmuthe Annaml, on the ground 
that in the document construed in that case a definıte date had been mentıoned. 
I do not agree hovvever that there is no date mentıoned ın Ex. P-ı8 for payment. 
The sentence precedıng does fix a period of six years “ from thıs day ” that is, the 
date of the document (In Udayana Paılla v Senthilvelu Pilla2, a Bench of this Court 
construed almost identical language to ımply a covenant to repay the mortgage 
amount on a certain date (İn that case the contract betvveen the partıes contaıned 
in a deed dated the 8th October, 1867, provided as follovvs : 


€ Tn heu ofinterest on this sum of Rs 200 you vali, for three years from this year, raıse any crops 
you İrke, ıncluding summer and season crops, pay Government assessment and enyoy the said lands, 
On the expıry of the term, 1 shall pay the saıd Rs zoo and redeem the lands” 


Theır Lordships held that these vvords contained a covenant to repay the mortgage 
money on a certaın date, that ıs the 8th October, r87o "This date, ıt may be 
remarked, is not to be found ın the document. İt ıs a date vvhich has to be neces- 
sarıly implted by the language used, namely, “ on the expiry of the term” TInskevse 


in the present document it can be ımpleed that the date fixed for payment is the 
ı6th September, 1938. 


I entirely agree vvith the Courts belovv in holding that the construction of this 
document should follovr the construction of documenfs contaıning very similar 
language in Kangayya Gurukkalv. Ralımuthu Annam1, and Udayanan Pılla v. Senthilvelu 
Pıllas5. 

ı. (1903)14 ML.) 6r:1L R o? Mad.s26. (TF.B.). 
2, ge) 6 M.L İ.zıo: LL.R.ıg Mad.qıı (5) 
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Mr. Svvamınatha Aiyar for the appellant relied strongly on the recent ruling 
of a Bench of this: Court in Palanabba Chettar v. Pertasıtamı Konar1, "The 
document consirued in that case contaıned the follovrmg clause “ 

“ Im any year, after the expıry of the stıpulated period, 1 shall redeem by giving notice in Pangını 
and payıng money ın Cözra:” 
Their Lordships held that there vvas no covenant to pay "Tvo features vvhich 
dıstınguısh the language used ın the document coönstrued in that case from the 
language used in the document in the present case may be noted. The first is that 
there ıs an optıon to pay əz any,year, and secondly the main idea of the clause is that 
the mortgagor ıs at İiberty to redeem after the expiry of the stıpulated period, and 
as a condıtıon of redemption the issue of notice in a partıcular month and paymeni 
ın another month are specified “Krishnasvvamı Alyangar, 7), in delivering: the 
pudgment says at page 449 

“There are no vvords in the deed casting an obligatıon on the mortgagor to pay and redeem, 
capable of bemg enforced at the ınstance of the mortgagee “The language employed only reserves 
an option to the mortgagor, but if he desires to exercise it, he can do so only by follovving the pro- 
cedure ındicated, and not othervvıse ” 
I do not think that the decision in that case helps us to construe Ex. P-ı8. The 
language used m the döcüment in the other decisions rehed on by the appellants, 
namely, “Fangayya Pıllat v .Narasımha Aşyangar?, Damodara v Chandabba Puyary3, and 
Mohamed .Vazna Thamöı Marakayar v. Sidiye Möhamad 6), is so different from the language 
used in the present case that 1 need not deal vvith them ın detail. İn this case 
the vvords ““ Glazron sapuğ sulış” and “UP 0 Qa rorGalço sayıb” cleaily denote a 
covenant to pay and the lovver Courts are correct in the vievv that they took of 
the document. : ı 


The second appeal ıs therefore dismıssed vrith costs of the first respondent. 
No lİeave 


Ks, ———- Abbeal dismassed, 


. IN THE HİGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT :—MR. VUsTICE CHANDRASEKHARA AIYAR 


(onnada Sayt and others Aöğellants” 
. 0 
Vonnada Subbanna and others Resbondenis 


Transfer of Proberby Act (IV of 1882), sechtons 58-A and 105—Doctrine of bart betformance—dbplecabilıty 
to İeases —Deed-—Constructton—Letter emdencing arrangement for enpoyment of lands —V”hether amounts to İcase, 


Sectıon 53-A of the Transfer of Property Act applıes also to İcases of ımmoveable property 
Shyam Sundar Lal v Din Shah, TL.R 9? All gio, relted on 
VVhere the fiist plamtıiff had put the defendants ın possession of certaın vvasherman service inam 
lands and the letter evidencing the arrangement provided that the defendants should en)oy the lands 
during the hfetime of the first plamtiff subyect to their rendering the village services on ber hehalf 
and also gıving her a half share in the produce or rent, 
Held, that the letter evidenced a İease evithin the meaning of section 1o5 of the Transfer of 
Property Act 
Appeal agaınst the decree of the Dıstrıct Court, East Godavarı, ın A S. No. 
242 of 19438, preferred agaınst the decree of the Court of the District Munsiff, Rayah- 
mundry,ın O S.No 1560f19042 : 
AV, Bağıranı for Appellants, 
K. Subba Rao for Respondents. 
The Court delivered the folloving 
TUDGMENT.— The suit vvas brought by the plaintifis to recover possession of 
certaın properties descrıbed as vvasherman service inam lands on the allegation 


“ 
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that they belonged to the first plamtıff and vvere given on lease to the second plaıntiff 
under Ex P-ı on the roth March, ıgqı, and that the defendants trespassed ınto the 
lands on əoth Aprıl, r941 Certaı very material facts vvhich have been found to be 
true vvere suppressed by the plaıntıfis. The first plamtiff had put the defendants 
in posession of the propertıes under arıangement evıdenced by a İetter marked 
as Ex. D-r, dated ard lanuary, 1932 Under this arrangement they vvere to have 
possessıon of the lands belonging to her, rendering village service as per mamool 
and gıving her a half share in the produce. İn case, the lands vvere given on İlcase 
they vverc to give her a half share of the rent recerved The arrangement vvas to 
enure for her İlfe and possession vvas delıvered to the defendanis under the arrange- 
ment. The second plaıntıff took a case of the lands from the defendants and the 
first plaıntıff on Sth Tune, 1937, for a period of four years under Ex D-s. "he 
lease expired on öyth March, ıg4r İt vvas after this that the first plaıntıff ıs said 
to have granted a lease ın favour of the second plaıntıff under Ex P-r on roth 
March, 1941 

Both the lovver Courts vvhich dısmıssed the plaıntıffs” sutt have found that the 
defendants vvere not trespassers and that the lease vvhich the first plaıntıiff granted 
ın favour of the second plaıntıff could not prevail against their rights under Ex. Der. 
They have held that even though Ex. D-r ıs unregistered, the doctrine Of part 
777 enuncıated ın section 58-A of the Transfer of Property Act applıed 
to the casec. 


Tvvo poınts have been argued on behalf of the appellants. One ıs that the 
defendants must be treated as trespassers because the lease under Ex. D.s expired 
on 2zth March, 194I, and the second plamtıff göt a lease in his favour from the 
first plaımtıff on roth Maich, 94 "This argument overlooks the fact that the 
arrangement under Ex. D-ı vvas not termunated, and could not be because, as 
stated already, ıt ıs to enure during the period of the first plaıntıff”s life. So the 
possessıon vvhich the defendants have is referable to Ex. D-r, not having anythıng, 
to do vvith any trespass into the property on egth Aprıl 141 or on any other date. 
It ıs true that the first plaıntıff expressed her intention to throvr the arrangement 
evidenced by Ex D-r overboard by grantıng a lease in favour of the second plaıntifi, 
but thıs surely does not bınd the defendants vho have got rights under Ex. Der. 


The second point taken on behalf of the appellants is based on the observatıon 
of the Privy Council ın $ /V Barneryi v Kuchmar Lime and Stone Co,, Lid 1, that it is 
possible that the doctrıne of part performance does not apply to transfers of partıal 
interests ın ımmovable property AA fleeting doubt vvas expressed in this decısion 
on the questıon and vvas not follovved up by any reasoning, for ıt vas unnecessary 
for their Lordshıps to decide any such pomt The partıal interest vvhich they 
referred to ın that case vvas not a lease but an interest to go upon property for the 
purpose of cuttıng tımber or dıigging mines, vvhich vithout anything further can 
only be regarded as a İrcense, vrhich vvas the case dealt vuth in 77?aders and Muneıs, 
Ed v. Dhirendranath Banern?. "That section 53-A of the Transfer of property Act 
applies to leases has been held in quute a number of cases and one of them ıs the 
decısion of Sulamman, C 7 , and Bennett, 7 , ın S2yam Sundar Lal v Din Shah$. Yüere, 
the learned Tudges port out that though section 53-A speaks of a transfer of ım- 
moveable property and sectıon roş describes a İcase as a transfer of a right to enyoy 
ımmoveable property, leases really amount to transfers of property vvithin the mean- 
ing of Chapter İl of the Act and a tsansfer by vvay of a İcase ıs also governed by 
section 53-A. The only argument that Mr. Bapırayu could urge in this cönnection 
ış that Ex, D-r ıs not a lease at all because the right to enyoy the property could 
not be said to have been transferred ın the face of the provısıon in the latter ihat the 
plaintıff vvas to get a half share ın the produce and vvas hable for a halfshare of the 
tax payable and moreover she vvas also a party to the lease under Ex. D-ə Ex. D-ı, 
hovvever, refers to the fact that possessıon of the lands had been handed over to the 
defendants and that they vvere to en/oy such possessıon during the term of her İrfe 


“ER 4) 
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rendering village services"on her behalf also and giving her a half share in the 
produce or rent. The half share ın the produce ıs the rent that she vvas to get and 
there is no room for doubt that the letter evidences a lease vvithin the meanıng of 
section 105 of the Transfer of Property Act, vvhich contemplates share of the produce 
OT S€TVice OT any other thing of value being rent. 


The second appeal ıs dısmıssed vvith costs, No İeave. 
B.V.V. — Aöeal dismössed, 
IN THE HIGH COURT OF VUDICATURE AT MADRAS. 
, PRESENT .—MR. TUsTiQE YAHYA ALT, 


Puthenveettıl Thalasseri Veettil Ammu Amma and others . . Aöğellanis” 
0. 
Chelakuttıyıl Kunnapadı Kalan, Karnavan and manager of his 
tavazhı and another . . Hesbondents. 


Malabar Tenancy Act (XİV of 190), sechion 20 (5) and (3)—Claım for emcton under clause (5) of 
sechon 20—0Onus—Fatlıre of landlord to make out cla for emction under clause (5)—Landlord cannot fall 
back on clause (3) 


ə YVhere beyond a recital ın thc plaımt and a statement ın the evidence of the kariasthan vyho 
ceased to be a karıasthan 15 years prıor to the suut, there vvas no attempt at provıng that the holdıng 
ıs requtred ona fide for the cultivatıon of the landlord or a membar of his tarvvad or tavazhı, but the 
plarmtıffs rehed upon a statement of the rst defendant that ıt vvould be conventent for the plaıntıffs 
to look after the plaımt property if they recovered possession of tf, 


Held, that as the onus throvvn on the landlord by clause (5) of section 20: of the Act of proving 
affirmatıvely, that the holdıng ıs requured bonz /fide for his ovyn cültivation has nöt been dıscharged 
and as the test of convensence ıs not the one prescribed by lav, the plamtıfis had not establıshed sufficient 
grounds for evıcting the defendants " 


VVhere mn a case fallıng vvithin the category of cases covered by clause (5) of section 20, one of 
the requrrements of that section is not satisfied, it is obvıously not open to the party to claım evıction 
by fallıng back upon clause (3) as ıt is repugnant to the scheme of the Act as vvell as section go. 

Appeal against the decree of the Dıstrıct Gourt, North Malabar, ın A. S. No. 
199 Of 1944, preferred agaınst the decree of the Court of the Prıncipal District 
Munsıff, Tellicherry, mn O. S. No. 562 of 1949. 


4. Achuthan Nambsar for Appellants. 
AM. Chinnabğan .Nayar and VN. .Narayana Unni for Respondents. 


The Court delivered the follovying 


TUDGMENT.— The short question involved in this appeal ıs vvhether the plaintıfis 
vVho are the appellants have establıshed sufficient grounds for evıcting the res- 
pondents from the suıt property. "That ın turn depends upon the questıon vrhether 
the plaıntıffs requıred the holdıng 5ona fide for their ovyn cultivatıon or for that of 
any member of their famılv or tarvvad or tavazhı vvho had a proprietary and bene- 
ficial interest nit The İcarned District Vudge after gömg into the evidence and 
the attendant cırcumstances found that the claım for evictıon had not been substan- 
üated. “This finding is növv attacked as bemg incorrect, As :a finding of fact it is 
not open to the appellants to canvass ıt before the second appellate Gourt. Tt is 
thercfore urged that the findıng ıs not supported by any evıdence vvhatsoever. 
The provisıons of clause (5) of section zo of the Malabar Tenaney Act of 1929 
vvould seem to throvv upon the landlord the onus of pioving affirmatively that the 
holding is requrred 2onc /ide for his ovvn cuültivatıon, eir. İn the present case, beyond 
a recital ın the plaınt and a statement ın the evidence of the kariasthan, there vvas no 
attempt at provıng the aforesaıd 2ona £de requmement. The recital in the plaınt 
has been rıghtly held by the Dıstrıct Pudge as not amounting to evidence. The 
karıasthan" had hardiy any competeney £to speak as he ceased to be the kanıasthan 
fifteen years ago and all that he stated vvas that the plaıntıfis vvanted the plaint 
property to be ın theır possessıon sınce the rents vverc ın arrears, "That obvtousl 
is not the sinc quda non requrred under the statute. Havıng failed to discharge the 
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burden cast upon them by the lavr, the appellants tried to rely upon the stray 
statement ın the evıdence of the first defendant that ıt vvould be conventent for the 
plamtıffs to look after the plaımnt property if they recovered possessıon Of ıt, As 
observed by the Dıstrıct Tudge, the test of conveneence isnotthe one that the lavv has 
prescribed. VVhat has to be proved ıs that the holding is actually requrred for 
cultıvatıon by the family itşelf 5ona fide “There ıs no evidence eıther of ıts being 
requıred for cultivation by the family or of its being so requıred 5ona fide. “he 
Dıstrıct Tudge vvas right in holding that the claim for eviction had not been sub- 
stantıated by the plaıntıfis. "This dıscussion is vyith reference to section 20, clause (5) 
of the Act, as ıt stands thıs day, although ıt vvould appear that this clause has been 
substantrally amended by an amending Act vrhich is avvartınğ publıcatıon. 


İt is argued by the learned advocate for the appellants that they are entıtled 
to maıntaın the claım for evıctıon under clause (3) of section 20 even ıf they fail 
under clause (5). This contentıon vvas not advanced ın any of the Courts belovv ş 
nor vvas ıt raısed specifically in the memorandum of appeal here. There ıs no merit 
in the contentıon eıther. VVhere ıt ış a case fallıng vvithin the category of cases 
covered by clause (5) and vrhere one of the requtrements of that sectton 18 not satıs- 
fied, ıt ıs obviously not open to the party to fall back upon clause (3), asıfthat could 
be done, ın every case vvhere the landlord farled to prove that he requıred the holding 
bona fide for hıs ovyn cultivation, he could. contend that clause (3) vvould come to 
his aıd and that he vvas entıtled to evıct thç tenant, "That obvıously is repugnant 
to the entıre scheme of the Act as vvell as of section 20. 


The next poınt argued ıs about the deposıt. "The findıng ofthe learned District 
Tudge on that matter ıs also a pure findıng qfffact and 1 see no reason to ınterfere, 


The appeal is dısmıssed vvith costs. (Leave refused). 
V.P.S. ——- Apbeal dismussed. 


IFULL BENCOH.) 
IN THE HIGH COURT OF VUDİCATURE AT MADRAS. 


PRESENT “—SıR ALFRED HENRY LıoNEL LEaAom, Cisef .7ustice, Mi. USTİGE 
LAKSHMANA RAo AND Mh /Tusrice KuPPUSVVAMI AHTYAR. 


. A Pleader İz? re.” 
Tegal Practitıoners” Act (XVIII of 1879), section 1g—Pleader—Conuncetton for defamatıon of Sub-Insbector 


of Police—Ofence involves moral turğitude—Susğensin from. örachıce not moarranted—Rebrimand şufhcent, 


A pleader defamed a Sub-Inspector of Police and vvas prosecuted and convıcted ın respect of 
ıt On a question as to his conduct and the nature of the disciplinary action yustified by the 
cırcumstances of the case, 


Held, that the offence vyhich the pleader committed: certainly does mnvolve moral turpıtude He 
ıs a member ofthe legal profession and it vyas vvrong of him to defame the Sub-İnspector of Policein 
the vvay he dıd But his action does not involve such a degree of moral turpıtude as to vvarrant the 


Court ın imposing the severe penalty of suspension from practice and a reprimand vvould be suffictent 
ın the cırcumstances 


The Advocate-General (X. Rayah Aıyar) ın support of the Noüice. 
K. P Mahadeva Asyar for the Pleader. 
The Tudgment of the Court vvas delivered by 


The Chef Tustice:—The respondent is a pleader practising at Coonoor. On 
" the 6th February, 1944, a Badaga made a complaınt to the Kotagırı Police against 
another Badaga ın respect of an offence alleged to have been commiutted vvıthın 
the meanıng of section 24 of the Indian Penal Code. “The case vvas ınvestigated 
by the Sub-İnspector of Police vvho referred it as undetectable The complaınant 
then engaged the respondent to file a complaınt before the Sub-Magıstrate of 
Coonoor. VVhile the respondent vvas vvaitıng in the ,Court for the Magıstrate to 
take up the case, the Addıtıonal Assıstant Publıc Prosecutor asked him vrhy he had 
come to Court. The respondent saıd that the Sub-Inspector had taken money 
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İrom the other sıde and referred the case as undetectable and that the Sub-Inspector 
vvould have referred it as false ıfhe had been paıd an extra Rs so "This statement 
VƏS, Of course, defamatory of the Sub-İnspector and ıt resulted in a prosecution 
for defamatıon , The respondent vvas fined by the trial Court Rs rooo and ordered 
to undergo sıx months” rıgorous ımprısonment in default of payment On appeal 


the fine vvas reduced to Rs ooo vrth the alternatıve of one month”s sımple ımprison- 
ment ı 


İn these cırcumstances, the High Courtdirected the District Tüdge of Cormbatore 
to enqurre into the matter under section 18 of the Legal Practıtıoners” Act. The 
respondent vvas called upon to file a vvritten statement and he did so, vvhereupon 
a charge for professional mısconduct vvas framed agaınst him "TThe learned District 
Fuüdge found him guülliy of the charge and ın hıs report to this Court has suggested 
that the degree of moral turpitude ınvolved vvarrants the suspension of his sanad, 
uot permanently, but for a period. 


The Prıvy Council in Ad?ocaze-General, Bombay v. Phiroz Rustomşi,1 held that the 
convıction of an advocate or a pleader of a criminal offence is evidence of the 
mısconduct vvithin the meaning of section ro of the Bar Councils Act, and ıt ıs for 
the Court to consider vvhether the dısciplınary action called for should be in the 
nature of a reprımand, suspension or removal from practıce. "The offence vvhich 
the respondent committed certainly does ınvolve moral turpıtude Helisa member 
of the legal professıon and it vvas VVTOTİg OT him to defame the Sub-Inspector in the 
vay he dıd At the same time, vve consıder that his action does not ınvolve such 
a degree of moral turpitude as to vvarrant the Courtın ımposing the severe penalty 
Of suspensıon from practıce VVe think that the case may be dısmissed vvith a 
reprimand 


Vs. — Case dismissed 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS 


PRESENT —SıR ALıFRED HENRY LTONEL LEAcH, Cövef Tustice AND MR. Vusrıce 
PATANTALI SASTRI 


K. AR. S T Arunachalam Chettiar . Aöölıcant”" 


Ü, 


The Commissioner of Income-tax, Madras. Resbondant. 


İncome-tax Act (XI of 1929), secfton 10 (1)——Plantafıons yecemed by assessee on division iyeated as 
cafıtal of netp money-lending buştness-—Profits on sale of blantation—Luable to income-tox 

On his decision to retire from his business, a Hindu father divided his assets at Bhattu Pahat 
mn Malaya betvveen his tvro sons vrho had already separated from hım and vvere carryıng on separate 
money-lending businesses in Burma The assessee received a rübber plantatıon and a cocoanut 
plantatıon ın Bhattu Pahat and a half share ın the assets of the father”s money-lendıng business there 
He started a money-lending business at Bhattu Pahat and he entered ın the books of account of that 
business the values of the tvvo plantatıons vvhıch had been given to him “They vyere treated as being 
part of the capıtal of the money-lending business İn these accounis the expenses of runnıng the 
estate vvere debıted and the prohfits accruıng therefrom vvere entered as profits of the money-lendıng 
business Tn the year of account, the assessee sold a portıon of the rubber plantatıon and entered the 
sale proceeds ın the accounts of his business The sale shovved a profit On a questıon vhether ın 
the cırcumstances of the case, such profit vvas lable to ıncome-tax 

Held, that the plantatıon formed part of the assessec”s capıtal of hıs money-lending: business and 
profits made on the sale ın question vvas included in the profits of the busıness and as such vvas 
hable to ıncome-tax : 


Caşe referred to the High Court by the İncome-tax Appellate Trıbunal, Madras 
Bench under section 66 (1) ofthe Indian İncome-tax Act, ıg22 (Act XTofıgoo) as 
amended by section 92 of the Income-tax (Amendment) Act, ı939 (Act VII of 
1939) ın applıcation 66, R. A No. 39 (Madras) of 1943-44 on its file relatıng to 
year . assessment 1941-42, for decisıon on the follovrng question of lavv 
namely 


“VVhether ın the cırcumstanğ6es of thıs case, the profit arısıng on sale of the property vvas lable 
to ıncome-tax ” 


Ço qonum x 44” —.--.—.. 
r: (1935) 69 M.L./ qar- L.R 62 LA. oşş: 1 R. s9 Bom, 6?6 (P.C) 
“R: C-No oş of ıg44. - gth November, 1g4s. 
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M Subbaraya Aiyar for Applicant. 

C. S Rama Rao Sahib for Respondent. : 

The Tudgment of the Court vvas delrvered by 

The Chef .ustice —For the purpose of decıding the questton referred ın this 
case vve think it necessary to knovv vrhether the expenses of the rubber plantatıons 
vrere debited to the assessee”s money-lendıng business and vvhether the income 
from the plantatıons vas brought m as part of the profits of that busıness. 1n these 
cırcumstances vve refer the case back to the Income-tax Appellate "Tribunal under 
the provısıons of section 66 (4) for a statement of the facts. 

The reference vvill stand adyourned untıl thisfurther statement has been received. 

.. . 2 x 


After the return ofstatement of facts, the yudgment of the Court vvas delrvered by 


The Chef .Yustce —Vhe Income-tax Appellate Tribunal has submitted the 
further statement of facts called for by thıs Court in its order of the and March, 
1945 Tühe facts are novr clear and they may be stated shortly as follovvs : 

The assessee, hıs father and hıs brother Narayanan Chettiar constituted an 
undıvided Hindu family, but partıtion vvas effected in 1g25. Before te separatıon 
the family had carrıed on a money-lendiıng business in partnership vvith another 
person at Bhattu Pahat ın Malaya Under the terms of the separatıon the entıre 
assets of the money-lendıng business at Bhattu Pahat fell to the father"s share. "The 
sons then started separate money-lendıng Busınesses of them ovn in Burma. 1n 
1939, the father decided to retire from business İn addıtıon to the assets of the 
money-lending busıness at Bhattu Pahat, he vvas possessed of certaın rubber and 
cocoanut plantatıons. After reservıng for himself süfficient to İve upon, he dıvıded 
the rest of hıs assets Betvveen his tvvo sons Each of them recerved a rubber plan- 
tatıon and a cocoanut plantation at Bhattu Pahat ın addıtion to equal shares ın 
the assets of the money-lending business. "Thereupon each of them started a money- 
lendıng business at Bhattu Pahat "The assessec entered in the books of account 
of hıs möney-lending: business the values of the tvvo plantatıons vvhich had been 
given to him They veere treated as being part of the capıtal of the money-lending 
business (Tn these accounts the expenses of runnıng the estate vvere debıted and 
the profits accruing therefrom vvere entered as profits of the money-lendıng business. 
In the year of account the assessee sold a portton of the rubber plantation and 
entered the sale proceeds in the accounts of his busıness "The sale shovved a pröfit. 
The questıon in this case is vyhether this profit vvas Hiable to ıncome-tax. "The 
trıbunal held thatıt vvas but referred to thıs Court for decısion the follovvıng question : 

“c VVhetherin the cırcumstances of this case, the profit arısıng on sale of the property vvas 
Hable to income tax” 

VVe consıder that the decisıon of the trıbunal vvas clearly right “The plantatıons 
formed part of the asesssee”s capıtal of hıs money-lending business and the profit 
made on the sale of a part of the rubber plantatıon vvas ıncluded ın the profits of 
the busıness, VVe ansvver the questıon referred ın the affirmatıve 

The assessee must pay the costs of the Commıssıoner, Rs. 250. 

Vs. ——— Feference ansısered. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT .—SIR ALFRED HENRY LLTONEL LEACH, Cöeef 7usüce AND MR TusrıcE 
İMAN. 1 : 
Srinrvasagam Asarı and another Apbellanty” 


0, 
Chınnammal and another , Hestbondenis. 

V/ill—Construction—Dedicahion for religious: and charıtable burboses—Promiston for conduct of ğoşra and 
utsavam-—P roberty not congeyed sbecifically to trustees—Fifeci— Toxt famıby broberhes—Dedicatton by father— 
Concurrence by son being sole surpinng cobarcener—Valıdıy of dedication, 

A Hındu testator provided by his vill that out of his properties certaın sums should be paid to 
hıs son and daughter-ın-lavv for their maintenance and also provided for the performance of certain 
—— —— — — ————————,.——.  -—————--£—,.—. 
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pooya and utsavams ın named temples. Tühen ıt provıded as follovvs “After deducting the expenses 
for the aföresaıd charıtıcs, etc,,,and the amount requrred for free dıstrıbution of food for our kins- 
men on the Dvvadası day , , the balance shall be constituted as a fund for the benefit of the saıd 
charıties and the same shall be conducted ın a befitting manner “The aforesaid persons or my other 
pangalıs shall have no right to altenate the aforesaıd propertres in any manner  İf by müstake any sale, 
hypothecatıon, etc , are created, they are not valıd İn case my son aforesaid or his heirs or my daughter- 
ın-lavy fail to conduct the above charıties from the ıncome aforesaıd, one of the under-mentioned exe- 
cutors appointed by me shall conduct the aforesaıd charıttes at the proper times . From the proper- 
tes and ıncome mentioned herein the charıties shall be conducted excluding the expenses for carryıng 
out the charıttes and the debit and credit expenses of my family as per the terms aforesaıd, the balance 
of the income shall be consututed, as a fund for charıty Neither my son, nor my daughter-ın-lavv, 
nor the executors nor the heirs of the said persons shall have any right to utilise the properties set out 
hereın and the balance ofehe ıncome for their ovvn private purposes ın any manner” İn asutbya 
daughter of the testator clarmıng the estate as the heır of her brother on tne basıs that the vvill vas 
invalıd, ıt vvas shovvn that the properttes dealt vvith under the vvill vvere the yomnt family properttes and 
not the self-acquıred propertıes of the testator İt vvas at the same time establıshed that the son 
and daughter-ın-lavv took possessıon of the properttes ın pursuance of the vvill, that they accepted 
office as trustees and carrıed out the dırecttons of the vvill vuith regard to the trusts created thereby. 


Held, that the vvill operated as a valıd dedicatıon of the properties named in it for charıtable 
uses ard not merely to create charges ın favour of the charıtıes and that the absence of vvords expressliy 
vestung the propertees ın the trustees as such vvas ımmaterial in veevv of the intentions of the testator 
as gathered from lookıng at the document as a vvhole 


Held further, that inasmuch as the son of the testator vvho vvas then the sole surviving coparcener 
had concurred ın carrving out the directions in the vvill the obyection on the ground that the testator 
had no povver to dedicate yomt family properties vvas unsustamable, and that persons clamıng 
through the son could not ımpeach the dedicafıon 

Appeal agaınst the decree of the Court of the Subordinate Tudge of Madura 
in O S. No. rs of ıg4ş (O S No. r97 of r942, on the file of the Court of the District 
Munsiff of Madura Tovn). : 

Appeal No. 118 of 1944 : 
K $ Ramamurih for Appellanis. 
, P. N Abbusisami and CD. Venkataramanan for Respondents, 
Appeal No 436 of 1944. : 

E V Srnmoasa əyar for Appellants 

P..N Abbusıuamı and V Ramasısamı Ayar for Respondents. 

The Tudgment of the Court vvas delrvered by 


The Chef .Tüsice —ln these appeals the Court 1s called upon to decide the 
effect of the vvill of one Sundaram, vvho died in the month of luly ı933 “The 
testator had tvvo sons, Shanmugam and Sethuraman, and a daughter, the plaintuff 
in the tvvo suits vvhıch have given rise to the appeals Shanmugam predeceased 
hıs father He left a vvidovv Svvarnavallı, but no issue Sethuraman died on the 
ord February, 1936 and Svvarnavallı ın March, 1940 Sundaram executed a 
vvill dated the ogth Tanuary, 1938, ın vvhich he purported to leave for charıtable 
purposes the net ıncome of the properties desecribed in the döcüment, after deducting 
certain sums for the maıntenance of hıs son Sethuraman and hıs daughter-ın-lavv 
Svvarnavalli “The properties vvere descrıbed by the testator as being hıs ovn, 
One of the questıons ın the appeals 1s vvhether the propertes belonged to the ?omnt 
family. Another questıon is, assuming that the testator had the rıght to dıspose 
of the properttes by a vvill, vvhether the dırections amounted to a dedicatıon to 
charitable uses or merely created a charge for such uses İt is quite clear that 
the testator intended that Sethuraman and Svvarnavallı should act as trustees 
of the charittes mentioned in the vill, and (hat they dıd so act has been found as 
a fact, "Itiis also said on behalf of the appellants that even if the properties belonged 
to the İoint famıly, as the Subordınate yudge has found, the plaıtıiff is not ın a 
positıon to challenge the valıdıty of the endovvments as Sethuraman accepted as 
being valid the provisıons of the vvill and acted as a trustee of the charitıes named 
therein 

In O S. No oo of ıg42, filed on the ı8th November, 1942, namely, tvvo years 
and eıght months after the death of Svvarnavalli, the plaintıif claimed the estate 
as the heir of her brother on the basis that the vvıill vas invalid. She averred that 
her father had torn up the vvill, "This allegation vvas entirely false and it is-novv 
accepted on her behalfthat her father dıd lcave the vyilbrelied upon by ihe defendanis 


- .. 
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aml that it vvas executed by hım vvhen in full possession of his faculties, İn this 
suit the plaıntff sought to set asıde certaın alıenations of propertues covered by 
the vvill for vvhıch Sevvarnavallı vvas responsible vvhen she vras acting as the sole 
trustee of the charıtıes declared in the vvıll after her husband”s death, Appeal 
No 113 Of 1944 1S from the decree passed ın O S No go of ıg4z. The appellants 
are the fifth and sıxth defendants, vvho are tvvo of the alienees. 


The plaintuf filed O. S. No Ib of ıg4ş to recover another lot of property 
alleged by her to belong to her father”s estate. Tt vvas in the possession of the second 
defendant, vvho clarmed to be a usufructuary mortgagee ofıt "The mortgage had 
been created by Svvarnavallı after her, husband”s death and the plaintiff said that 
it vvas invalıd. "The surt vvas decreed and Appeal No. 436 of ro44.ıs the result. 


The tvvo sutts vvere dealt vvith ın a common yudgment. "The appeals can also 
be dealt vvıth together. 


The Subordınate Tudge”s findings may be summarised as follovs : (r) The 
vrill set up by the defendants had been executed by Sundaram vvhen ın a sound 
disposıng state of mınd and it had not been revoked : (2) the vvıll şvas invalıd 
because the propertıes dısposed of by ıt vvere not the separate properties of the 
testator, but belonged to the fomt famıly , (3) assumıng the vvill to be binding 
on the plamtıff, ıt merely created a charge in favour of the charıties mentioned 
in it, (4) Svvarnavallı had no title to any of fhe properties left by her father-in-lavv 
and therefore conveyed no title to the ahenees : (5) the alıenees vvere not 2ona fede 
purchasers or mortgagees, as the case mıght be, as they had not made proper 
ınquirtes vvith regard to the title of Svvarnavallı to convey or mortgage ş and (6) the 
alıenatıons vvere not bindmg on the plaintiff vvyho vvas entitled to a decree for pos- 
session as the heir of her deceased brother Sethuraman. 


İn the first place vve vvll deal vvith the question vrhether the properties covered 
by the vvill belonged to the testator ın his ov right or vvhether they belonged to the 
Point famıly "The testator vvas a carpenter and as such did not earn more than 
Rs. r-8-o per dıem His father vas one Nallaperumal, vyho died many years ago. 
Nallaperumal had another son, Ramalıngam. VVhen Nallaperumal died he İeft 
property vvhıch became ancestral property ın the hands of hıs sons İn roog, the 
sons decided to separate. "The moveable properties of the iomt family vvere parti- 
tioned in that year Sundaram”s share of these propertıes amounted to Rs. 3, BOO, 
represented by debts due to the foint famıly Tn r906, the ımmoveable properties 
vvere partıtıoned and to Sundaram vvas allotted property valued in the deed of parti- 
tion at Rs r,goo "Ihe learned Subordinate yudge says that this vvas probably 
an under-valuatıon  VVhile vve can vvell beleve this to be the case, vve vvill assume 
that ıt vvas its true value "Uherefore, by rgo6 Sundaram became the ovrner of vhat 
vvas ancestral property to the value of Rs 4,7oo Admıttediy he carrteed on a 
money-lending business. He coul1 only have carried on this business vvith vvhat 
he had received in the partition vvith his brother Certainly bis earnings as a car- 
penter vvould not have been sufficient to provide the capital for a money-lending 
business. He vvas obviously of a thrifty nature In addition to money-lending 
he conducted chit funds in his ovvn name, but here again the capital required for 
them could only have come from the nucleus of the ancestral properties and vvhat 
he had made out of them. İt vvas not,until 117 that he vvas in a position to buy 
the first of the immoveable properties v/hich stood in hıs name at the timt of his 
death. "The value of these properties vvas some Rs. 38,0oo The Subordinate 
dudge has held that they must have been acqurred out of the nucleus ofthe ancestral 
properties vyhıch fell to Sundaram”s share ın the partition vvith his brother. VVıth 
this opinion vve are ın full agreement. He had no capital apart from that vrhich 
came to hım in 19oğ and 1906. The ancestral properties v”hich he received in 
these years provided a sufficeent nucleus for the acquisıtion in the course of years 
of the properties in suit and therefore the burden of proving that they belonged 


to the testator in his ovrn right lay upon the appellants, They have-certainly not 
discharged the burden, 
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Thıs being the position the testator could not by his vvill dedicate the” pro- 
perties to charıtable uses, but ıf it vvas hıs intention and properly expressed, his 
son”s concurrence therein vvould alter the posıtıon. "The prınciple stated by the 
Privy Council ın Paurmanındass /Teevundass v. Venayekrao VVassoodeo1 vvouldin such 
circumstances applİy and effect vvould have to be given to the vvill İn that case 
a Hındu testator made a bequest for charıtable uses.,, His nephevv, the son of a, 
deceased brother, vvho vvas entutled either as his heir or as legatee to the residue 
Of his estate, clarmed that the only property vvhıch the testator dıied in possession 
of constıtuted Toınt family property and that under the Mıtakshara lavv the testator 
had no povver to dışpose of it as he had purported to do. A specific portion of 
the testator”s estate had been set apart as applıcable to the trust for the charitable 
purposes declared by thevvill "The nephevv vvho had recerved the residue ofthe estate 
agreed vvıth the executors that he vvould act foıntly vvith them ın carryıng out the 
trust İn fact he acted as a trustee of the charity (İt vvas held by the Tudicial 
Committee that ın these circumstances there had been a valıd dedıcatıon of the 
property to charıty It dıd not matter vvhether the vvill alone vvas suflicient for 
the purpose "The fact that the nephevr had accepted the dedıcatıon and had 
become a trustee of the charity vvas sufficent to give eflect to the testator”s 
ıntentions, "Their Lordships satd that they vvere not disposed to express any opinion 
on the question vvhether the testator had such ovvnership in the estate as entitled him 
to make a dedıcatıon "Tbey considered that if it vvere held that the povver of the 
testator vvas doubtful, or even that ıt did not exist, the case must still turn upon the 
effect of the transactions vvhich had taken place sınce his death. "The transactıons 
included the acceptance by the nephev” of the vvill, his acqufescence ın the transfer 
Of the money set apart for the charıty and his acceptance of the office of trustee. 
T"herefore, if Sethuraman accepted hıs father”s dırections and treated the propertıes 
as bemg vested ın him and his sıster-in-lavv as the trustees of the charıties, ıt vvill 
not be open to the plaıntıff, vvho merely stands in his shoes, to take up a different 
posıitıon As the surviving coparcener Sethuraman became the absolute ovner of 
the famıly estate. 


Novv vvhat are the factsın thısconnectıon ? İn paragraph rg ofhis vvritten statement 
the fifth defendant averred that after Sundaram”?s death Sethuraman and Svvarna- 
valli took possession of the properties in pursuance of the vvill and that they accepted 
ofüice as trustees and carried out the dırectıons of the vvill vvith regard to the trusts 
created thereby "The plaıntiff filed a vvrıtten statement ın reply, but she did not 
traverse these allegations. "The learned Subordınate Tudge has found that on the 
death of Sundaram, Sethuraman and Svvarnavalli acted in conformity vvith the 


testator”s dırections "There ıs ample oral evidence to support this finding. In. 


fact the vvıtnesses vvho deposed to this fact vvere not cross-examined on the point. 
Moreover, the vvıtnesses for ihe defence gave evıdence first and vvhen ıt came 
to the plaintiff”s turn she dıd not deny the truth ofvvhat they had stated There- 
fore, vve agree vvith the findıng that Sethuraman accepted the vvıll as constituting 
a valid dedicatıon of the propertues to charitable uses and that he acted as a trustce 
of the charıtıes "The effect of Sethuraman”s acqurescence vvas not discussed in 
the trial Court, but the poınt ıs raısed ın the memorandum of appeal and vve have 
allovved it to be argued because the plaintiff has had ample notıce of it. 


VVe vvill növv turn to the provisions of the vvill, "The testator dırected that out 
of the properttes Rs. 1so a year should be paid to Sethuraman for his maintenance 
and “Rs. 84, a year to Svvarnavallı for her maintenance. Each vras allotted a 
house to İıve ın for life, but the houses vvere not bequeathed to them “The main 
provisions of the vvill are as follovvs " 

“ Tust as I am conducting the pooya, etc , on the first day of the Navarathrı golu festival (an 
annual festival for nine days vvhen dolls, toys, etc , are exhibıted) ıncurrıng an expeniditure of Rs os 
ın the Kamakshı Amman temple belonging to our kinsmen, situated in South Masıi Street, Madura, 
ın future also the saıd pula, etc , shall be continued according to the same mamool Tn addıtıon, 
the poo)a, etc , conducted by me on the first Somavaram (Monday) of the month of Karthıgaı every 

gə,ıs BA” a 


r. (1882)LR.9IA 86:1LR ?Bom ıg (P.GıŞ.- : : 





-i 


b 


İİ SRINIVASAĞAM ASARI 2. ÖHİNNAMMAL, 101 


year, spendıng up to a sum of Rs os ın Periya Nayanar Svvamy "Temple sıituated on the northern 
rov of Eluthanıkara Street, Madura, vvho ıs our famıly deity, shall be contınued by me" properly 
hereafter ın the same manner “Further, during the Pangunı festival in the temple of Sri Sakshath 
Sıvasubramanıa derty of Tıruparangundram, the Thirukan Sathukal, etc , (haltıng and vvorshipping 
the deıty ın a place during a procession) in the bullding bearıng No g vvhich belongs to me by right 
of purchase, for a period of nine days spending up to a sum öf Rs g and the feeding of our kinsmen 
and the pılgrıms on the tenth day, namely, Thırukalyanam day conducted by me as usual every year 
spendıng up to Rs, qı shall be" continued by me in future also in the same manner . 
After deductıng the expenses for the aforesaıd charıtıes, etc , and the amount requıred fcr Annasanthi 
Samarathanaı (free dıstrıbution of food) for our kinsmen on the Dvvadası day, ? ce, the day next to 
Vaıikunta Ekadası day every year conducted ın house No 27 vvhere my son Sethuraman Acharı ıs 
resıdıng spending nearly a sum of Rs 25, the balance shall be constituted as a fund for the benefit 
of the saıd charıties and the said charities shaH be conducted in a befiting manner “The aforesaıd 
persons or my other pangalıs shall have no rıght to alıenate the aforesaıd propertıes ın any manner 
İf by mıstake any sale, hypothecatıon, etc , are created they are not valıd İn case my son aforesaid 
or his heirs or my daughter-in-lavv fail to conduct the above charıties from the income aforesaıd, 
Sankaralıngam Acharı, one of the under-mentıoned executors appointed by me, shall conduct the 
aforesaıd charıtıes at the proper tımes and shall maıntaın a detaıled account in respect of the ıncomes, 
produce and the ınterest ıncome and other ıncomes and expenditures relatıng to the charıtıes 
, , From the properttes and ıncomes mentioned herem the charıtıes shall “be con- 
ducted and excludıng the expenses for carryıng out the charıtees and the debit and credit expenses of 
my famıly as per the terms aforesaıd, the balance of the income shall be constıtutedeas a fund for 
charıty Neıther my son Sethuraman Acharı, nor my daughter-ın-lav” Svvarnavallı Ammal, nor 
the executors, nor the heırs of the saıd persons shall have any rıght to utulise the properties set out 
heremn and the balance of the ıncomes for their ovvn private purposes ın any manne:, . , . 
Even if any of the properties belonging to me has been ömitted to be mentioned herein, this vvil 
shall be bındıng upon the same” ə 

The learned advocate for the plaıntıff has not suggested that the charıties 
mentıoned ın the vvill cannot be the subyect of lavvful endovvment Aİ that ıs said 
is that ıf Sethuraman”s concurrence ın the teştator”s dırectıons makes the vvill valıd, 
ıt merely operates to create charges ın favour of the varıous charıtıes, because there 
are no vvords expressiy vesting the propertıes ın Sethuraman and Svvarnavalli 
as trustees It ıs true that the vvill does not contain a dırect statement that the 
properttes shall vest ın the trustees, but vve have to look at the document as a vvhole 
and ın that vvay gather vvhat vvere the testator”s ıntentıons. "There can be no 
doubt that the testator intended the propertues to devolve on hıs son and daughter- 
in-lavv as trustees for the charıtıes named. "There ıs no other conclusıon open vvhen 
the follovvıng dırections in the vvill are börne in mind, namely, (1) If his son and 
daughter-ın-lavv vvere not prepared to conduct the charıtıes ın accordance vvıith 
his directions, then one of the three executors named in the vvill should carry out 
these dutres ş (2) the propertıes mentıoned ın the vvill should not be sold ş and (3) the 
income vvas to be devoted to the charıtıes named by hım and the balance should 


““ be constıtuted as a fund for charıty”. 


İn Sronsbasşh Das v Monmohim Dasıt, the Calcutta High Court vvas called 
upon to construe a vvill of a Hindu testator vvhich provided for certain legacies and 
then dırected that the rest of hıs estate vvas to be dedicated to his famıly ıdol, In 
sıx clauses vvhıch follovved he made provision for the maintenance out of the income 
of the estate of hıs vvıfe and other relatıons, for the marriage of hıs daughters and 
for therr residence and maıntenance, Finallyin clause 10 it vvas provided that the 
estate should remaın vested ın the famıly ıdol and the propertues should not be 
dısposed of to meet the debt of any one. İt vvas held thatas there vvas no reservatıon 
of any proprietary rıght or interestin the property in favour of the famıly of the 
testator, but the heirs vvere expressly exsluded from all rıght of ınheritance to the 
property it vvas rmpossıble to hold that the ıntention of the testator vvas td leave 
hıs estate to hıs heırs, subiect merely to a charge ın favour of the idol mentioned 
in the vvıll, In Sree Sree İshioaree Bhubaneshmaree Thakuranı v. Braqa .Nath De3, 
the Prıvy Council referred to the importance of the dırections given for the disposal 
of the surplus income and ın A5:5a Az v, Alhayı Mama Ah, their Lordships held 
that a devise of rent of land for an ındefinite period vvas equrvalent to the devıse 
of the land ıtself. "These decisions lend great support for the contention of the 
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appellants that the vvill vvas intended to operate as a dedicatıon of the properttes 
named in ıt for charıtable uses and not merely to create charges ın favour of the 
charıtıes 


VVe hold that as Sethuraman accepted the vvll and took up the office as trustee 
(here ıs a valıd dedicatıion to charitable uses and the plaintiff has no right to any 
of the propertıes covered by the vvill It may be məntioned that after the trial 
had commenced she applıed to amend the plaınt by pleadıng that if there vvas a 
valıd dedıcatıon to the charites named by her father the trusteeshıp had 
devolved upon her The Subordinate Vudge refused the applıcatıon and the case 
proceeded merely as a clam by the plaıntiff to the propertues as the heır of her 
brother  "Vhe trust vvas not represented 


Tt follovvs from vvhat vve have said that the title to the properties vvhich are 
covered by the müll and vvhich vvere alienated by Svvarnavallı cannot be decided in 
these proceedıngs "The valıdıty of alıenatıons of properties dedicated to charity, 
can, of course, be challenged by a person ınterested ın the trust ın a sutt properly 
Talne oT instance€, an interested person could vvith the leave of the Advocate- 
General file” a surt for the framıng of a scheme and on the framıng of the scheme 
the trustees appoınted thereunder could take necessary actıon for the recovery of 
propertıes ımproperly alıenated. 


In OS No goofrg4z the plamtyfsought a decree settıng asıde the alienatıons 
Of tvventy-tvvo ıtems ofproperty FExceptın the case of three all these propertues are 
covered ın therr entirety by the vvill İn each of the three excepted items, Nos. r7, 
20 and or, Sundaram possessed only a motety at the time he made hiıs vvill, 
In each case the other moıety vvas purchased by Sethuraman after Sundaram”s 
death At the tıme of the institution of the suit the fourteenth defendant vvas ın 
possessıon of Nos zo and or and the fifteenth, sıxteenth and seventeenth defendants 
ın possession of No 17. "he Subordinate Vudge set asıde all the alıenatıon 
challenged ın the plaınt, but the only alıenees named ın O S No oo of ı942, 
vvho have appealed are the fifth and sıxth defendants, the former beıng ın possession 
of ıtem No 3 and the latter of item No 2 As the plaıntıff  possesses no title 
to these propertues, the appeal of the fifth and sıxth defendants (No 118 Of 1914) 
must be allovved vvith costs against her 


” As vve have already ındıcated, the appellant ın appeal No 436 Of 1944. 1s the 
second defendant She claıms to be an assıgnee of a usufructuary mortgage of one 
of the ıtems of the property dedıcated by the vvill to charıty "The Subordinate 
Tudge allovved the plaintıff”s clarm He considered that this item vvas nöt covered 
by the vull and that the plaıntıff as the heir of her brother vvas entitled to it No 
necessıity for the mortgage by Svvarnavallı vvas shovvrn VVe consider that this 
decısıon vvas rıght “The property vvas purchased by Sundaram tvventy days after 
he made hıs vvill "The terms of the vvill do not provide yüstificatıon for holding 
that the dedıcatıon ıncluded all the " roperttes of vvhich the testator ded possessed, 
To the vvill vvas annexed a schedule of möveable and immoveable properttes vvhich 
he ıntended should" constutute the endovment fer the charıtıes As this property 
vvas not ıncluded ın the schedule and as there ıs no evidence that it vvas purchased 
out of any of the outstandıngs mentıoned ın the schedule, ıt must be held that 
to thıs extent the testator ded ıntestate, vvhich means that the plamtiff acqumred a 
title tq it on the death of her brother Appeal No 436 Of 1944 1s dısmıssed vvith 
costs ın favour of the plaıntıff 


B.V V. ———— 4 $ .No 113 of 1944 allomed 
A 5..No 486 of 1944. dismassed 
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” IN THE HIGH COURT OF TUDİCATURE AT MADRAS.. 
PRESENT .—Mh YVusrice KUPPUSVVAMI AYYAR 


Devata Talıpulamma ahas Mahalakshmamma by her husband and 
general povver-of-attorney holder Devata Kamarayu Petittoner ” 
Court-Fees Act (VI of 187o), sectton 5—Order directing: bayment of: deficit couri-fee—Finahiiy of— 
Cuvil Procedure Code (V of 1908), sectton 115 and Order gg, rule 8—Renision betitton by) a balber blamüff— 


Court:fees if should be bad 
As a revisıon petition did not bear the necessary court-fees it vvas returned for the payment of 


necessary court-fees But the petitioner contended that no court-fee vvas payable as he vvas recognısed 
as a pauper ın the sus ın vvhich the order sought to be revised vvas passed and refused to pay 
the court-fee demanded “The matter vvas bosted before the Master, vvho, on the petıtioner not 
appearıng vvhen called, ordered the payment of the deficit court-fee vvithin tvvo vveeks In a petition 
for dırecting refund ofthe court fees paid under such circümstances, 

Held, that the taxıng olficer”s order vvas final as the petıtıoner vvas absent ın spıte of notice to 


.. Held further, that the scheme of the Code clearly shovved that Order 88 vvas intended to relate 
only to proceedıngs ın the Court ın vvhich the suit vvas filed and the revision petitlon cannot be 
said to be a proceedıng connected vvith the suit in the same Court Moreover, there is no provision 
separately made enablıng partıes to file applıcatıons vvıthout payıng court-fees ın the High Court 
except vvhen proceedıngs are taken by vvay of appeal 

Petitıon prayıng that ın the cırcumstances stated in the affidavıt filed therevvıth 
the High Court vvill be pleased to issue an order directing refund of the court-fee 
paı m C R P No roşg of 1945 presented to the High Court to revise the order 
dated ı?th Vanuary, 1945, in 1, A. No. röss of ı944:in O S. No. ?26 of 943 on 
the file of the Court of the Dıstrıct Munsiff, Peddapuram. 

Petitioner in person 

The Court made the follovıng 


ORDER — "is is a petition by the petitioner in C R P No. rogg of 945 on 
the file of this Court for dırecting a refund of the court-fees paıd by him mn the said 
cıvil revision petition He had filed this revision against the order passed in O S No 
o26 of 1943 on the file of the District Münsiff”s Court, Peddapuram His contention 
ıs that he vvas recognısed as a pauper, and therefore he ıs entutled to file the revision 
petıtıon vuithout payıng the necessary court-fees "The petition vvas returned to him 
for payıng necessary court-fees and he vvould not pay the same "Ihe matter vvas 
posted before the Master and he passed the follovvıng order on the sond August, 1945 

“"The petıtioner is called He is absent “The appeal examıner”s vievv is correct Defikit 
court-fee vvill be paıd ın tvvo vveeks,” 
Under section 5 of the Court-Fees Act the decision of the "TTaxıng Officer is final but 
ıt is urged that it vvas only an ex ğarfe order and therefore a nullity But this is not 
a case ın vvhich the petitioner vvas nöt given nötice Hee vvas called and he vvas 
absent "Therefore the Taxıng Officer had to pass an order ın his absence 

My attentıon ıs dravvn by the petıitioner to certaın observatıons of the Patna 
High Court in £reə)na Möohan Sinha v Raghunandan Pandeyl to the effect that the 
decısıon of the Taxıng Officer is not final vvhere he has proceeded ex ğarfe “That 
is on the questıon as to the value of the subyect-matter of the suıt and further 
ıt is also stated in that observatıon that the decision vvould not be final if it has 
proceeded ex ğarie and vvithout giving an opportunity to the suit or to shövv by adduc- 
ıng evidence vvhat the value of the subyect-matter is İn this case the petitioner had 
been given notice büt he vvas absent In vievv ofsection 5 of the Court-Fees Act, 
I have no yurisdiction növy to gö into th6 question as to vvhether the court-feç paıd 
vvas payable or not . 

Even on the merits 1 do not think 1 :vvill be yustifled in ordering: a refund İtis 
true that ın Order aş, rule 8, ıtıs stated that vvhere once a person had been permitted 
to file a suıt as a pauper he shall not be lhable to pay any court-fee other than the 
fees payable for service of processes ın respect of any petition, appomntment of a 
pleader or other proceedıng connected vvith the suit, İt is urged that the cıvıl 
revısıon petition 1S a proceeding connected vvith the suit and that the vvords “ın 
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the same Court ot ın the same forum ” are not found mn Order gş, rule $, and there- 
fore even though the Civil" revision petition is filed in the High Coöuürt he is entitled 
to file a petıtıon vvıthout court-fees, because it 1$ a proceeding connected vuth the 
suıt. There vvill be some force in this argument if the only provision for the purpose 
of deciding: this point is Order şş, rüle 8. The scheme of the Code clearly shovvs 
that Order 38 vvas ıntended to relate only to proceedmngs ın the Court mn vvhich the 
suıt vvas filed and that ın respect of the proceedıngs subsequently ınstıtuted by vay 
of appeal, there ıs another provısıon made as to hovv partıes should conduct those 
proceedıngs as paupers 1 do not hence think 1 vill be yuüstified in accepting the 
contentıons of the pçtıtıoner that he ıs entıtled to pay no court-fee on a petution 
filed for revısıon of the lovver Court”s order under section 115 by reason of the pro- 
vısıons of Order 33, rule 8 Ttıs also significant that there is no provision separately 
made enablıng partıes to file applıcatıons vvıthout payıng court-fees ın the High 
Court except vvhen proceedıngs are taken by vvay of appeal. 1n the result, the 
petıtıon ıs dısmıssed. 

V.S — Pehton dısmassed, 

IN-THE HIGH COURT OF VUDICATÜRE AT MADRAS. 


PRESENT — MR NTUSTICE SOMAYYA. 


Kovvuru Lakshmıpathırayu and others ,  Aöğellanis” 
0. 
Vaganı Venkatasvvamı and others 5 ,  ftesbondenis. 


Fomitahon Act (IX of igo8), Azüele 11-4—Cinl Procedure Code (V of igo8), Order ör, rules 101 
and ı0g—Sut on a morigage—Purchaser not imbleaded-—Decree and sale—Abbhcation by grtor ğürchaser 
for re-dehvery dismissed in: execulton: broceedings—Sint by that burchaser for redembhon and for dehiery — 
Basış of suit different from title but formard in exöcuton broceedings— Arücle 11-A not a bar—Praeticee— 
Amendment of plaınt-—Principles göverning 


One of several mortgagors vvho held the mortgaged property yomntly sold an uündivided one- 
fourth share of the property, the consıderatıon to be paıd to the mortgagee "The morigagee filed 
a suit on his mortgage vvithout impleading the purcnaser, obtained a decree and bought the property 
ın execution “The prior private purchaser filed an execution applıcatıon asking for re-delivery of 
the property purchased by hım, butıt vvas dısmıssed More than a year later he filed a suit for 
redemptıon of the mortgage and for delivery of properties purchased by him or in the alternatıve 
for delivery of one-fourth share of the moörtgaged property "That the one-fourth share of the entıre 
mortgaged properties should be given to him after partıtıon vvas sought to be made clear by an 
applıcatıon for amendment vvhıch vvas dısmissed On a contention that the suit vvas barred by 
Ar$ 1ı-A of the Limitatıon Act, 


Held, that if the title vyhich is put forvyard as the basıs of suit is the same as the title vvhich is put 
forvard ın the executıon proceedıngs as the basıs for an order ın his favour, then Order 21, rule 
103 vvould be a bar, but not othervvise Further, if the reltef that ıs asked ın the later suit is not one 
vyhıch the plaıntıff could have göt in the execution department, then the fact that he dıd not pursue 
the remed:es given under the execution chapter vvill not bar the later suit The basıs of the suit ın 
thıs case vvas different from the tıtle put forvvard ın the execution proceedings and as the reltef of 
partıtıon and delıvery of his one-fourth share could not be obtaıned in the execution department, 
Artıcle r11-A vvould not operate as a bar to the suit 

Kalesuarar Mulls, Lid v Govindaşısamı .Naseser, (1945) x MİL. 4og) follovved and 4möica Charan 
Bağta v Ram Prosad Chatteree, (925) 3o C VV Nöş, referred to 

Held further, that a11 amendments vvhich do not throvv an unnecessary and unreasonable burden 
on the other sıde should be allovved and only those amendments vvhich cannot be compensated by an 
avvard of costs—they alone—should be refused, and as such the amendment sought for ın the 
present case should be allovved 

Appeal agaınst the decree of the Court of the Subordınate Tudge of Vizagapatam 
ın A S. No. 78 of 1944, preferred against, the decree of the Court of the District 
Munsıff of Chodavaram ın O. S No. 51 of ig4t, 


E Venkatesam for Appellants. 

S, Ramamurth? for Respondents. 

The GCourt delivered the follovving 

TUDGMENT.—lhe suit has been dısmissed as barred under Article 1r-A of 
Schedule 1 ofthe Indian Limitatıon Act as havıng been brought more than one year 
after an order vvas passed under rule tor of Order 2r, Civil Procedure Code. 
The appellants are the purchasers of one-fourth right ın certaın properties vvhich 
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vvere mortgaged under P-r. K Appala Narasimharafu and sıx others executed the 
mortgage, Ex. P-ı, on o6th October, ıgı5 “The mortgağed property consısted 
of about 24. acres vvhıch vvere held yomtly by the several mortgagors One of the 
mortgagors, K. Appala Narasımharayu, executed a sale deed of a fourth of the 
property under Ex P-o dated ı8th February, IgI8, for a stated consıderatıon of 
Rs. goo, vvhich vvas directed to be paid to the mortgagee under Ex P-ı “İhe 
property that vvas sold vvas 6 acres beıng an undivided one-fourth of a property 
vyhıch is described to have been held yomtly by the vendors and others and to be 
sıtuated vvithın the boundarıes given in paragraph ş of Ex P-o. “The mortgagee 
filed O S No 7ög of ro2ş to recover the amount due under Ex P-rı But unfortu- 
nately he dıd not ımplead the subsequent purchaser under Ex P-o. A final decree 
vvas passed ın that suıt and the propertres vere brought to sale and purchased by 
the decree-holders "They obtaıned possession of the properties purchased by them 
and thereupon the plaıntıffs ın this actıon filed E A No r?o of rg38 askıng for 
re-delivery of the property vvhich had been purchased by them “TTlis vvas refused 
by an order Ex D-ə, dated zoth October, ıg38 “The present sur vvas filed on 8th 
December, 1940, for redemptuon of the mortgage, Ex P-r, and for delivery of the 
propertıes mentıoned ın the schedule attached to the plaınt on the ground that those 
propertıes had been allotted as and for the one-fourth share vhich he purchased, 
or, ın the alternatıve, for one-fourth share of the lands that vvere mortgaged under 
Ex. P-rı No doubt, there is no definıte prayer that the one-fourth of the entıre 
mortgaged propertues should be given to him after partıtıon, but that is obviousiy 
the sense and ıntendment of the plaınt "Thıs vras sought to be made clear by an 
applıcatıon for amendment But, curiousiy, though the applıcatıon vvas made 
three months before the suıt came on for tal, it vvas dısmissed and that has led to 
some complıcatıon, The applıcatıon vvas dısmissed on the ground that the nature 
of the suıt vvill be changed. But it is difficult to see hovıtıs In paragraph 8, 
clause (9) the plaıntıff asked in the alternatıve that he mıght be given one-fourth 
share of the mortgaged properties “The amendment vvas that ıt might be given to 
hım after partıtıon. This is merely clarifying the position vyhich had already been 
put forvvard in the plaınt and it vvas obvıousİy a case for allovvıng the amendment. 
"Too technıcal a vtevv, I regret to find, ıs bemg taken by the subordmate Courts of 
late ın dıschargıng their düties as to amendments All amendments vvhich do not 
throvr an unnecessary and unreasonable burden on the other sıde should be alloyved 
and only those amendments vvhich cannot be compensated by an avvard of costs— 
they alone—should be refused Heress a case ın vrhich the plaint ıtself had obviously 
asked for a, delivery of the one-fourth share of the entıre properties and that vvas 
obvıously meant to be after partıtıon $ and vvhen the matter vvas sought to be 
put more cleariy, all kinds of technical pleas vvere evidently advanced by the defend- 
ant : and as 1 saıd before, it ıs regrettable to find that they vvere upheld by the 
Dıstrıct Munsıff 1 allovv the formal amendment. This, hovvever, does not solve 
the dıfficulty raısed in the surt "The main defence vvas that the surt is barred by 
İrmitatıon as it vvas filed more than one year after date of the order dısmıssıng E. A. 
No. ı?o of ı988. This obiection has been upheld , but lam unable to agree vvith 
the decision of the lovver Courts, The bar under rule roş, of Order ör, runsin these 
terms . 

“ Any party not bermg a yudgment-debtor against vvhom an order is made under rule 98, rule og, 
or rule ror may institute a suit to establısh the right vyhich he clams to the present possessıion of the 
property, but subyect to the result of such sunt (if any), the order shall be conclusıive” se 
Rule 63 of the same order runs ın these terms : 

“ VVhere a claım or an obyectıon is preferred, the party agaınst vvhom. an order is made may 
institute a suit to establısh the right vyhich he claims to the property in dispute, but, subyect to the 
result of such suit, if any, the order shall be conclusive”” 

Leavıng out the other portion of the tvvo rules vyhich are not material for our purpose, 
the vvordıng ın so far as ıt is material may be set out thus.. 
RULE 63 RULE 103 

“€ May ınstıtute a suit to establısh the rıght € May ınstıtute a suit to establısh the rıght 
v/hich he clams to the property ın dıspute . . ”  vvhich zə claıms to the present possession of the 

property , , , . ,. 
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The dıfference betvveen the expressıon “ May institute a sürt to establısh the right 
vvhich he clarms to thö property in dispute,” and the expression “ May institute a 
surt to establısh the rıght vvhich he claims to the present possession ofthe property”” 
ıs, 1 think, immaterial As has been held by this Coöürt the order in the execution 
department vvill be conclusive as regards the title of the partıes if no sürt is filed 
vrithin one year So far as the execution department.is concerned enquiry 1$ no 
doubt confined to the questıon vvhether the person obyecting to delivery or clamıng 
re-delivery in one case or obyecting to the attachment ın the other case vvas in 
possessıon ın his ovvn right and not on behalf of the yudgment-debtor But once an 
order ıs made agaınşt a partıcular party, be,he the decree-holder or the obyector, 
the suıt should be filed by the unsuccessful party, and ıf not, the rıght vvhich he 
claıms to the property vvill be lost Ttis enoughin this connection to refer to a recent 
decısıon of the Chtef lustice and Rayamannar, / , in Kalesearar Müullsş, Ld v Gounda- 
stpamı .Naicker1, Rayamannar, 1 , vyho delivered the yüdgment has göne through the 
questıon at length and after referrıng to the earlıer decisions of this Court and of the 
other Courts, has pornted out that if the title vvhich is put forvvard as the basıs ofthe 
suit 15 the same as the tutle vvhich is put forvvard in the execution proceedings as the 
basıs for an order ın hıs favour, then rule ro9 vvill be a bar but not othervise One 
case vvhıch 1s referred to in that yudgment is instructive, and thatis the decision ofthe 
Calcutta Hıgh Court in Azöözca Charan Bakta v Ram Prosad Chatter)ee? "There, the 
landlords obtaıned a decree for arrears of rent and ın execution of that decree 
purchased the holdıng and took possession. Later on, they vvere dıspossessed by and 
order of the Court passed at the ınstance of the defendants vvho claıme 
possessıon of the property on their ovrn account and not on behalf of the yudgment- 
debtors More than a year aftervvards"the landlords abandoned the rıghts under 
their auctıon-purchases ın executton sale and filed a suit for eectment on the ground 
that the tenants vvrongfully parted vnth the holdıng, that the transfer vvorked out a 
İorfeıture of the tenancy and that the transferees vvere therefore lable to be eyected 
The order passed by the Court ın the executıon proceedings vvas sought to be telred 
on to defeat the plaıntıffs” claım for possessıon İt vvas then poınted out that the 
cause of actıon for the tvvo sults, one under rule 108 and the other on forfeiture of the 
tenancy on account of the alıenatıon vvere quıte different It vvas further pointed 
out that ın the later sutt the plaımtıfis actually acqunesced in the valıdity of the 
order passed under Order or, rule Tor, and ın fact gave up their rights under their 
purchase ın executton sale But they only clarmmed rights vvhich vvere given to them 
under the Bengal Tenancy Act Tt vvas pornted out that ın such cases, the one year 
rule vvill not apply İn the present case, unfortunately, the petuition on vvhich the 
prevıous order vvas passed has not been exhıbıted İt is not knovmn vhat exactly 
the allegatıons vvere "Therefore ıt cannot be saıd that the cause of actıon or the 
title on vvhich the present süt is based vvas the very same title on vhich the relief 
vvas asked ın E A No 1z?o of ıg38 Tühatiıs enough to dıspose of the matter But 
it may be pomted out that there ıs yet another rule vvhıch ıs lad dövvn by this Court 
and that ıs, if the reltef thatıs asked ın the later suitiis not one vhich the plaintiff 
could have got ın the execution department, then the fact that he dıd not pursue 
the remedıes given under the execution chapter vill not bar the later suıtt The 
present suit s one for redemption “The platiff recognises that vvithout redemption 
and vvıthout offering to pay the amount due under the mortgage he cannot get 
the reltef of possession “That is one distinction The other is that in the present 
suit he asks, at any rate in the alternatıve, for partıtıon and delivery of his one-fourth 
share. “Thıs, agaın, he cannot get in the executuon department (If, ın the executıon 
department, he had said that he vvas entitled to an undivided one-fourth of the vvhole, 
he vvould have been told that he could not getreltef by vvay of partıtıon in the petition 
E A No r?o of rg38 For these reasons 1 hold that the suit vvas not barred under 
Article rr-A of the Limitation Act, 


There ıs yet another questton raised t hat the suit is only one for partıal redemp- 
tion and that it does not he “The mor tgagee decree-holder has already become 
——— U A. .........A.X.X...—. ”“ — — ———  B 


ı, (1945) 2 M.İ. 4oş. 2, (1925) 30 G,VV.N. 169. 
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(he ovvner of the other three-fourths, hıs purchase of the other one-fourth being 
ınvalıd as he did not implead the purchaser of that one-fourth It is a matter 
for consıderatıon by the lovveer appellate Court vvhether, v”hen the mortgagee has 
hımself become the ovrner of a part of the mortgaged property, the ındıvısıble 
character of the mortgage has not been split up, and vvhether a suit by a pur- 
chaser of the remaınder of £he mortgaged property ıs not entıtled to redemption 
Even ifa finding is to be recorded against the plaıntiffs on that point it vvould still 
be a matter for consıderatıon by the Subordınate Tudge vvhether on the facts of 
thıs case he ought not to allovv the plaıntıfis to redeem the vvhole propetty by 
payıng the vvhole amount "The decrçe ofthe lovver appellate (Courtıs set asıdeand 
the appeal remanded for dısposal accordıng to lav" ın the light of the observatıons 
made above 

Court-fee paıd on the memorandum of second appeal be refunded , other 
costs shall be provıded for ın the revised decree of the lovver appellate Court 


No leave. 


VPS —— Aöbeal allosed. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT — MR Q usrıcE BYERS 


Ragı Durgamba and another Aöğellantş” 
0 
Srı Lakshmınarasımhasvvamy Rice Factofy, repiesented by its 
managıng partner Rao Bahadur T lalarah and others Resbondentş 


Partihon Act (İV of 1893), section 6—Sale under—İf to be oğen to the ğubhc 
A sale under section 6 of the Partıtıon Act müst be public and the right to bid cannot be 
İrmited to the co-sharers as ın the case of a sale under section 8 (2) of the Act 
Debendra .Nath Bha"tacharıee v Harı Das Bhattacharyee, (1910) ı5 GVVN 2 and Harı Charan 
v Falır Chandra, (1936) 4o GVVN gös, distingüished 
Appeal agaınst the decree of the Dıstrıct Court, Guntur, ın A S No 38o of 
1942, preferred against the decree of the Court of the Suboidınate Tudge of Güntür 
ın O S No 498 Of 1940 
P Satyanarayana Rao for Appellants 


K Kamesmoara Rao and .V Rammohana Rao for Respondents 


The Court delivered the follovving 

TUDGMENT —The onİy point vvhıch has been aıgued ın this second apğeal 
relates to the dırectıon of the lovver appellate Gourt that the sale under section 6 
of the Partıtıon Act, r899, ıs to be open to the publıc İtis contended that the right 
to bıd should be limited to the co-sharers, and in support of the argument reliance 
ıs placed on tvvo decisions The first ıs Değendra .Nath Bhattacharee v Harı Das Bhatta- 
charıee1, vrhere thereas an observatıon regardıng a sale of the property in that case 
amongst co-sharers , but ıt is clear from the context that vvhat the learned Vudges 
had ın mınd vvas a sale under section 8 (2) of the Partıtıon Act “The decision is not 
an authorıty for the vtevv that a sale under section 6 shall not be open to the public. 
The other case is Far: Charan v Fakır Chandra?, but this case ıs notiin point as it relates 
only to the procedute to be follovved at a sale under section 8, clause (2) of the Act 
The vvordıng of clauses (2) and (3) of section 6 of the Partıtion Act clearly contem- 
plates the presence at the sale of bıdders other than the shareholders, and ıt ıs 
clear that a sale under section 6 must be public If the” appellant is anxıous to 
purchase vvhat he can of the property vvithout runnıng the rısk of public competition, 
he may proceed under sectton $ ofthe Act to acqurre the shares of the tvvo resportdents 
vvho have applied for sale Havıng done this he may then bein a position to acquire 
the remaınıng one-sıxth share held by the fifth respondent "There ıs no necessıty 
for any ınterference vvith the decree and the appeal ıs ordered to be dıismissed , 
but as its obvıous that both sıdes are equally interested in avolding the risks of open 
competıtıon, there vvill be no order as to costs. 


KS —— Aööeal dismissed. 


5 S.A No 96044 Of I944 sth December, 1945 
ı, (1910) iş Ğ.VV.N 52, 2. (1936) qo C.VVN 955 
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IN THE HIGH COURT OF VUDICATURE AT MADRAS. 


PRESENT —SıR Anrpep HENRY LuONEL LEACEH, C/ef Tustice AND MR. TusrioE 
LAKSHMANA RAo 


Suryadevara Annapurnamma , Aöğöellant” 


Ü 
Guntta Manıkyamma and others . Resbondenis 
R Eat—Adobton—V/idos—Sudra ivtdom adobting: inth, consent of sapında—Ünchastıty of undos 
—Hİf/ect ğ 
VVhere as ın the case of Sudras no relıgıous ceremony 1s essentual or necessary for adoption there 
is no rüle of Hindu Lavr vyhich prevents. a vvidovy vyho: possesses lavyful authority adopting: a son to 
her deceased husband eveh ifshe vvas unchaste at the time of adoptton 


Thangathanm v —Ramu Mudah, (1883) IL.R 5 Mad, şs8, Basoant Mushabba v Mallağba 
Kallaba, (1920) 5 R 45 Bom 45 and Ramı Bala Sanktal v ana Dala Patıl, (ıgqı) 49 Bom 
L R o92o0, relred on 

Vuyyamma v Suryağrakasa Rao, (ıg48) 1 MİL) agı İLR. (ig42) Mad, 606, explalned 

Appeal agaınst the decree of the Court of the Subordınate Tudge, Masulıpatam, 
dated əzth March, 1944, in O. S. No 66 of i949. 


D. Muməkannah and .N R. Amırthalıngam for Appellant. 
M Ağğa Rao, A Sambasıva Rao and B Salyanarayana for Respondents. 


The Tudgment of the Court vvas delivered by 

The Chef Tustce —Yhıs appeal arıses out of a sutt filed by a daughter against 
her mother for a declaratıon that an "adoptıon made by her mother vvas invalıd 
because the adoptıon took place vihile she vvas living an unchaste life The mother, 
the first defendant ın the suıt, ıs the vridovvr of one Somabrahmam, vvho died in 
the year 1911 Het vvas also survived by a son The son died tvro years after hıs 
father”s death The deceased left an estate of some 73 acres of land and Rs o,ooo, 
moneys vvhich he had lent out İHis vvidovr ımproved the estate and at the tıme 
of the suit it had increased considerably in value. The daughter vras married to 
one Venkatramayya, She and her husband İrved vvith the first defendant, as also 
dıd the first defendanfs mother “The daughter has a son and ıt is quite clear 
that thıs suit is the result of the mother refusıng to adopt her grandson 

İn 1937, the plaıntıff and her husband quarrelled vuth the first defendant vvith 
regard to the properttes of the estate They vvent so far as to turn the first defendant 
out of her ovn house TThıs resulted in the first defendant filing a suit for an inyünc- 
tiofüi restraınıng them from ınterfering vvith her rights, She obtained a decree and 
by reason of it she regaıned possession of the house. In consequence, her daughter 
and her son-ın-lavv had to İmve elsevvhere İt vvas in 1942, that ıt vvas suggested 
that the first defendant should adopt her grandson She refused to do thıs, but on 
the rı4th October, 1942, vvith the consent of the nearest sağında, she adopted the son 
of the third defendant, vvho died during the pendeney of the suit "The third defend- 
ant ıs a sagotra  VVhen it became clear that the first defendant ıntended to adopt the 
thırd defendants son, the plaıtıff caused a letter to be vvritten to her mother in 
vyhich she accused her of ımmoralıty, This letter did not affect the first defendant”s 
decısıon to adopt the son of the third defendant and the adoption duly took place 
The partıes bemg Sudras, a religious ceremony vvas not necessary. 

On the roth November, rg42, that ıs, vvithin a month of the adoption, the 
daughter filed a suit Her case vvas that her mother had for a long tıme had 
ımməoral relatıons vvith the thırd defendant aşd thatın consequence of her unchastity 
she vvasedebarred under Hındu Lav from adopting a son to her deceased husband 
İn her charge of ımmoralıty against her mother she vvas supported by her maternal 
grandmother, her husband and her maternal uncle "The Subordınate Tudge 
considered that ın vtevv of this evidence he  vvas compelled to hold that the first 
defendant had İtved an unchaste life : but he vvent on to hold that her intimacy 
vvith the thırd defendant had ceased tvvelve months before the adoption and, relying 
on the yudgment of this Court in Voyyamıma v. Suryağrakasa Rao1, he held that the 
adoptıon vvas valıd “The plaıntiff has appealed. 


" Appeal No. 448 of ro44 a6th November, 1945s 
x, (1g42) 1 M.L/7 33r: LL.R (ig42) Mad, 608, 
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VVe are not convınced that the Subordınate Pudge vvas right in holding that 
it had been proved that the first defendant had had ımmoşyal relations vvith the third 
defendant. If thıs had been the case, ıt is surprising that her daughter should have 
İıved vvith her until 1937 and more surprising that the first defendant”s mother should 
have contınued to live vith her thereafter “The evidence is that the firstdefendant”s 
mother remaıned ın her house until a short time before the adoption The first 
defendant ıs a vvoman of 55 years of age and ıt ıs notevvorthy that no attempt vvas 
ever made to excommunıcate her from the caste VVhat ıs even more important, 
there vvas no suggestton that she vvas leadıng an ımmoral life till the month of August, 
1942, v”hen ıt became apparent that the first defendant vvas not goıng to fall ın 
vvith the vrishes of her daughter and the daughter”s husband regardıng the adoption 
of them son 1 

Even if the first defendant had had ıllıcit intercourse vvith the third defendant, 
its quite manifest that ıt must have ceased some months at any rate before the 
adoption took place The thırd defendant vas taken ill a year before the adoptıon 
and for several months vvas a patıent ın a nursıng home. "There ıs no suggestion 
that the first defendant had had any other paramour VVe agree vvıth the Subordı- 
nate Tudge that the first defendant vras not İrvıng an ımmoral life at tite time of the 
adoptıon “The adoption having taken place vvith the consent of the nearest sapında, 
ıt müst be held to be lavvful 

But even if there had been ımmoral relatıons betvveen the first defendant and 
the thırd defendant and these relatıons hatl contınued right upto the time of the 
adoptuon, vve consider that the adoptuon vrould still be lavful ln T hangathannı v. 
Ramu Mudal, a Bench of this Court held that amongst sıdras no religious cere- 
monies are essentral for adoption and that an adoption by a Sudra  vvidovv ünder 
pollutuon is not invalıd Tn Baspanf Mushabğa v Mallabba Kallabba?, the Bombay 
High Court expressly held that a Sizdza vvoman, although living an ünchaste İlfe, 
could make a valıd adoption because no religious ceremony vvas involved ln 
Ramu Bala Sankğal v /Zana Dala Patıl,? the Bombay High Court held thata Hindu 
vridovr of a regenerate class could make an adoption vvhile she vvas İving mn unchas- 
tıty vvhhen the adopted son vvas of the same gora as hıs adoptıve father, because 
here agaın no relıgıous ceremony vvas necessary VVe agree that vvhere no 
relıgıous ceremony had to be performed there ıs no rule of the Hındu lavv vvhich 
prevents a vvidovv vyho possesses lavvful authority adopting a son to her deceased 
husband vvhen she is unchaste If the adoption involved a religious ceremony) the 
position vvould be different because the unchastıty must be placed on the same 
footıng as pollution 

In delivering the yüdgment in Vipamıma v: Suryağrakasa Rao,£ 1 expressed the 
opınıon that ıt might be taken thata Hındu vvıdovv cannot lavvfully adopt in the cir- 
cumstances lıke those set out in the report of Sayamalal Dutt vv Saudamım Dasiö, but 
I added that ıt vvas not necessary to consider to vvhat length the Hindu lavv göes 
in this respect because it vvas qutte clear that ıt had not been proved in Veyyamma v. 
Suryabrakasa Rao5, that the vridovr vras unchaste at the time of the adoptıion İtis 
perhaps necessary to say somethıng further about the yudgment of Sayamalal Dutt v. 
Soudamını Dası5, "Vhere a Hindu vridovr vyas living in cöncübinage and purported 
to recelve a son ın adoption vvhile in a state of pregnaney resulting from the con- 
cubinage She vvas a Bzrahmın. "Vhe report does not dısclose vvhether the boy 
she purported to adopt belonged to the same go/ra, but the yudgment ındıcates 
that ceremones vvere necessary "The case vvas decided by Norman, İ., yrho held 
that under the partıcular cırcumstances she could not make an adoption: "The 
Pudgment in Voyyamma v Suryağrakasa Rao8, dıd not purport to go beyond that 
decısıon and the observatıons there must be confined to a case vvhere the facts are 
identıcal vvith those in Sayamalal Dütt v Saudamım Dasi5, 

VVe hold that the alleged rmmorality of the first defendant has not been proved, 
that m any event she vvas not lıvıng an unchaste hife at the tıme of the adoptuon, 

ı ((882)1LR 5 Mad 3:8 4 (1g42): ML ları” IL R (igqo) Mad, 608 
ə (r9zo) IL R 45 Böm aş 5 (ui87o) 5 Bang LR gön, 
3 (ig41) 43.Bom LİR. 92o, 
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and that even if she vvere, she bemg a Sdra and no ceremony being necessary, she 
could under Hındu Lav make a lavvful adoptıon 


İt vvas said in the lovver Court that the consent of the nearest sapında vvas 
purchased, but the Subordınate Tudge refused to accept thıs plea and ıt has not 
been presse.i before us 

The appeal faıls and ıs dısmıssed vvith costs in favour of the first and second 
respondents 

BVV ——- Abbeal dismissed, 

IN THE HIGĞH COURT OF TUDICATURE AT MADRAS 
PRESENT —MhR Vusrıce KlPPUSVVAMI AYYAR 


Tosiah Decruz Petihoner”" 


Defence of İndia Rules (1999), rule gö-B—Sea Customs Act (VTİlTof 1878), sechton (c)—Comğlamant must 
be the Cuştoms Collector — Need not be enttiled to assess the benaliy lemable under the A4ct— Enough if he as satıs- 
fied that the benaliy lemable under the Act is inadequate 


VVhere the prosecutton case vvas that gold vvas exported out ofIndia and thereby the accused com- 
mıtted an offence punushable unde: rufe go-B of the Defence of India Rules and the complaınt vyas 
sıgned by a perşon vvho ansvvered to the description of “ Güstoms Collector ”, 


Held, that ıt ıs not necessary that the “Customs Collector” should be entitled to assess the penalty 
levrable under the Act aüd its enough if he is satisfied that the penalty provided by the Act ıs inade- 
quate and he can give a complaımt, 

Petition under section 489 of the Criminal Procedure Code, prayıng that the 
Hıgh Court vvill be pleased to revise the order of the Court of the Addıtıonal First 
Class Magıstrate, Ramnad, dated zoth Tune, 1945, in CC No 79 of 1945 

R 5 Chamtğakesa Aşyangar, T R. Srimsasa Ayangar and K C. Srimvasan for 
Petitioner ? 

The Public Prosecutor (V A El/lira)) for the Crovrn. 

The Court made the follovvıng 

ORDER — This petition arises outof a prosecution by the Sea Cuüstoms Depart- 
ment ın respect of an offence punıshable under rule go-B of the Defence of İndia 
Rules "The prosecution case vvas that gold vvas exported out of India and thereby 
the accused commutted an offence punishable under rule go-B İt vvas made an 
offence only under the Defence of İndia Rules and Rule go-B as amended, has 
a provıso, vvhich runs thus 

e€ Provided that vvhere in respect of any contravention of this rüle the Cüstoms Collector 1s of 
opınıon that the penaltıes provided in the said Act are inadequate he may make a complaınt to a 

Magıstrate havıng yurısdiction .. 
It is urged that ın this case the person vvho filed the complaınt is not the proper 
person vvho can file the complaınt as per that provıso İt is admıtted that the 
complaınt vvas filed by a person vvho ansvvers to the description “ Cuüstoms Collector” 
as defined in section g (c) of the Sea Customs Act But vrhat is urged ıs that the 
person vvho sıgned the complaınt ıs not the person vrho can decide the case if a 
penalty ıs to be levsed under the Sea Gustoms Act ın respect of the gold said to have 
been exported ın this case and that the person vrho filed the complaınt though he 
satısfied the description of a “Cuüstoms Collector” according to section g (ce) of the Sea 
Gustoms Act vvas not the person vvho iseentitled to assess the penalty levrable in respect 
Of this partıcular transaction under the Sea Customs Act "This is a case in vvhich 
the prosecutuon desires a heavter sentence to be imposed and for deciding vhat the 
punıshment ıs that has to be imposed ın this tvase it is not necessary that the person 
vvho has to decide it should have the povver to levy the penaltyy The maxımum 
penalty levrable under the Act ıs knovvn and, if such penalty is not adequate ın the 
opınıon of the”person vvho is empovvered to prosecute, it vvill be open to him vuthout 
havıng the povver to levy the penalty to decide the pomt and file the complaınt, 
and that ıs vhat has been done ın this case 1 :see no reason to interfere 1 accord- 
ıngly dismiss this petition . 
P.S Petition: dismassed, 


"Cr R. C No, 503 of 1945 ogth November, 1945. 
(Or, R. P, No. 463 of ı945), 


ı VENKATACHALAM CHETTIAR 2. PROVINCE OF MADRAS II1 


IN THE HIGH GOURT OF TUUDICATURE AT MADRAS 


PRESENT —ŞıR ALFRED HENRY LıONEFL .LEACH, C7ze/ ,7ustice AND MR  VusricE 
LAKSHMANA RAo 


V. L V Venkatachalam Chetttar (dze4) and another , Aötellanis” 
0 
The Provınce of Madras, represented by the Collector of Tanyore 
at Tanyore and another Resbondents 


Madras Revenue Recovery Act (IT of 1864), sections sg and g8—Cinl Procedure Code (V of 1go8), 
Order an, rules 63 and 1oğ—dSale by Government foç arrears of mater cess and qut rent alleged to be due to the 
Government-—Purchaser but ın gossession—Abblcatıon by otoner to Collector under section g8 of Madras Revenue 
Recover) Act —Dısmissal—Sui by ouner for a declaratıon that the sale and demand for arrears of qut rent are 
ultra vıres and an order cancellıng the sale— Nature of the sıint—İf mantamable unthout a brayer for consequen- 
tal rehef-—Sbecific Rehef Act (1 of 1877), sechon 42— Provtso 


In proceedıngs under the Madras Revenuc Recovery Act the plaıntıff”s village vvas sold for arrears 
ofvvater cess and qut rent alleged to be due to the Government and the second defendant, the pur- 
chaser vvas putın possession The plamtıff applied to the Collector under section 38 of the Act for 
an order sethng asıde the sale on the ground of material ırregularity in the publication and 
conduct of the sale but the applıcatıon vvas dıismissed "Thereafter the plaıntiff filed the present 
suıt and the relsefs clarmed vvere a declaratıon that the.sale and demand for arrears vvere zlira gires 
and an order cancelling the sale On a cöntention that the suit vvas not martainable vuthout a 
prayer for consequentıal relef, 


Held, that the rıght of suit given under section 59 of thesAct cörresponds to the rıght of suit 
given to a person aggrieeved by an order under Order” zr, rüles 63 and 1o8 Of the Civil Procedure 
Code and as it is unnecessary for the plaıntiff in such a sürt to sue for a consequential relief vvhere 
he has taken actıon under eıther of these rules it is difficult to see hövv the plaintiff can be requtred 
to ask for consequentıal reltefın a surt filed under section 59 of the Madras Revenuc Recovery Act 
The mere fact that the plaıntıff sued for a general declaratıon that the Government had no povver 
to collect vrater cess or arrears of qurt rent does not take the suut out of section 5g of the Act 


Krustnam $oorayya v Pathma Bee, (ıgoş) IL R o9 Mad i5i (F B) and Fırm Ram Chandra v Sundar- 
lal Sıngh, AR 1g38 Pat 558 referred to 


Appeal agaınst the decree of the Court of the Subordınate Tudge, Tan?ore, 
ın A S No sz of ıg48, preferred against the decree of the Court of the District 
Munsıff, Tanyore, in O S No 79 of 1940 

A Suoamınatha Ayar and S Thagarapa Aşyar for Appellants 

The Government Pleader (£ Zuztkrishna Menon) and TE Subramanaa Pıllaş, 
for Respondents 

The Tudgment of the Court vvas delivered by 

The Chuf .Yusüce —The appellant, the plaıntıff ın the suit, vvas the ovvner 
of the ınam vıllage of Dalavapalayam ın the "Tanpore District İn proceedings 
instituted under the Madras Revenue Recovery Act of 1864 the village vvas sold 
for arrears of vvater cess and quıt rent alleged to be due to Government "The 
purchaser vvas the second defendant The attachment and sale had been ordered 
by the Revenue Dıvısıonal Officer "The plamtif applıed to the Collector under 
section 38 of the Act for an order settıng asıde the sale on the ground of materıal 
ırregularıty in the publicatıon and the conduct of the sale By an order dated 
the th Tune, 1940, the Collector dismissed the application On the ı?th lune, 1940, 
the plaıntıff served upon the Provıncıal Government, the first defendant, a notıce 
under section 8o of the Code of Civil Procedure On the oö6th August, 1940, he 
filed the present actıon ın the Gourt of the District Münsif of Tanypore İn his 
plaınt he alleged that he vvas under nə habılity to pay vvater cess and that he vvas 
not hable ın İlavr for arrears of qurt rent Hee also averred that the sale vvas illegal 
by reason of the defects ın the publıcatıon and the conduct ofıt "The ieltefs clarmed 
by the plaıntıff vvere a declaratıon that the sale and the demand for arrears of qut 
rent vvere ultra uzreş and an order cancelling the sale "The second defendant pleaded 
that the suit could not be maıntaıned vvithout a prayer for consequential reltef 
On the ı9th Vune, igqo, by an order passed under section 40 ofthe Madras Revenue 
Recovery Act by the Dıstrıct Munsiff of Tanyore the second defendant vvas put into 
possession of the property İt vvasın these cırcumstances that the second defendant 
i—080808080087070777:,5 
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maintaıned that the plamtıff vvas bound by reason of section 42 of the Specific 
Reltef Act to suec for possessıon and stamp hıs plaımt according to the value of the 
property "This plea vvas accepted by the District Münsiff vvho dismissed the suit 
vvıthout deciding any of the other questions raised on the pleadıngs His decision 
vvas concurred ın by the Subordinate Pudge of Tanyore on appeal The plamüuff 
has novv appealed to this Court ı 

İn hearıng an applıcatıon under section 38 of the Madras Revenue Recovery 
Act, the Collector ıs in realıty sıttıng as an appellate "Tribunal and any order passed 
by hım on such an applıcatıon is conclusive, subyect to a suit bemg filed. Section 59 
says that nothing cqntaıned in the Act shall be held to prevent partıes deemıng 
themselves aggrıeved by any proceedıngs under the Act, except as specifically 
provıded, from appiyıng to a Civil Coöurt for redress, but it adds that the suit 
must be ınstituted vvithin the sıx mönths from the time at vvhich ihe cause of action 
arose "The rıght of suit given here cörresponds to the right ofsuit given to.a person 
aggrıeved by an order under rule 6ş of Order ər, of the Code of Civil Procedure 
or by an order under rule roş of that order 

In Eresinam $oorayya v Pathma Beet a Full Bench of this Court held that the 
special rıght conferred by section 28 of the Code of Civil Procedure, 1882, vvhich 
corresponds to Order 27, rule 6ş of the present Code, ıs not controlled by the PTOv1ısO 
to section 42 of the Specific Relef Act and therefore the plaıntıffın such a suit is not 
bound to ask for any further relteef tç vvhıch he may be entutled The questıon 
vvhether the provıso to section 42 of the Specıfic Reltef Act applıes to suits under 
Order 27, rule 63, has not been rarsed ın thıs Court. "The same considerations vyhich 
appiy to suıts under rule 63, must, hovvever, apply to surts under rule ro3 "The 
questıon did arise ın Fierm Ram Chandfa v Sunderlal Singh?, vvhere the Patna Hıgh 
Court appled the decision of this Court in Rzresinam Soorayya v Pathma Bee1) to a suit 
under Order zr, rule 1oş As it is unnecessary for the plaıntiff to sue for conse- 
quentual reltef vvhen he has taken actıon under either rule 63 or rule roş, ıt is diffi- 
cult to see hovv he can be requıred to ask for consequenttal reltef in a suit filed 
under sectıon 59 of the Madras Revenue Recovery Act 

The learned Advocate-General on behalf of the second defendant says that the 
fact that the plaıntıff is sumg for a general declaratıon that the Government had 
no povver to collect vvater cess or arrears of qurt rent takes the suit entirely out 
of section 59 VVe are unable to accept this contention: “The süt is clearly one 
under section s, but ıt contaıns an addıtıonal ground for relief That in 1tself 
cannot brıng the suıt vvithin the miıschref of the provıso to section 42 of the Specific 


Relref Act 
In TPerusenkatacharyulu v Secretary of State for İndia,$ a Division Bench of this 
Court held that an act vvrhich vas ın itself g/öra ozeş had not got to be set asıde , mn 
other vvords it vvas voıd a) ho ln Gnanasambanda Pandara Sannadhı v David .Nadar . 
another Dıvision Bench of this Coürt held that vvhere a purchaser at a revenue sale 
had been put ın possession under section 40 of the Madras Revenue Recovery Act 
the cıvıl Court should order restitution if the sale vvas set asıde İf the plaintıff 
in thıs case succeeds ın hıs pleas, the actıon of the revenue authorıttes ın selling 
his village vvill be unlavvful and he vill be entitled to a declaratıon that the sale is 
void, vrhich means that the District Münsiff vvill be in a position to order the second 
" defendant to restore possessıon of the property to the plaıntıff, if such an order is 
Tnecessasy 
The appeal is allovved and the case is remanded to the trial Couürt to hear and 
determıne the other ıssues mn the case ın the light of this yudgment As the appeal 
has been opposed by the second defendant he must pay the appellants” costs ın this 
CQourt and the Court of the Subordinate Tudge. The costs in the trial Court vvill 
abıde the further hearıng “The plaıntiff ıs entitled to a refund of the Court-fees 
paıd by him in the Subordinate Pudge”s Gourt and ın this Court, 


V.P.S — Aöbeal allomed. 
ı. (1go5) LL. og Mad ısı (F.B). 3. (933) 66ML 7ıs"LLR sz Mad, sot, 
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IN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT —MR /TusrıcE VVADSVVORTH AND MR  İu$TiCE RATAMANNAR 
The Official Receiver of South Arcot Apsellant” 
0 
K V M P KT Alagappa, Chettiar and others ,. “İteşbondenis. 


Lamitation Act (UX of 1908), Azücle 120 ——Morigage executed by insolyent—Sui by Ofğicual Recerer “for 
declaratıon as berng sham and nöminal—Allematıe cla under Section 53 of the Tranşfer of Proberty Act 
—Startıng boınt of İimitatıon—Knotledge of platin) —İnference from. facis 


A sut filed by the Officıal Recetver for a declaratıon that the mortgage executed by the ınsol- 
vent vvas sham and nominal ıs governed by “Article ıgo of the Lamitatıoh Act VVhere in such a 
sıut an alternatıve clarm. is made under section 53 of the Transfer of Property Act, the latter claım 
vvill also be göverned by the same article in such cases, time begıns to run from the date of the 
plaımntıfi”s knovvledge of the fraudulent nature of the transfer VVhere the plaıntıff is the Official 
Receıver, though he represents the body of creditors, it is /is knovvledge that should be taken ınto 
consıderatıon rather than the knovvledge of thıs or that credıtor vyhich might or might not have reached 
the Official Receıver. Mere knovvledge of the exıstence of a döcüment transferring the property 
of the debtor ıs not enough “There should be knovvdedge of facts vvhich vvould invarıably lead to.a 
definıte ınference that the transfer vas made vvith an ıntent to defeat or delay creditors,, 


Appeal agaınst the decree of the Court of the Subordınate ludge, Cuddalore, 
in O S No 14 of 1948 


V V. Sremovasa Azyangar and P. S. Sarangağanı Azyangar for Appellant 
V. Radhakrıshmah and T. S .NVagasıtamf? Azyar for Respondents. 


The Vudgment of the Court vvas delivered by 


Raşamannar, .7.—Yhıs is an appeal by the Official Recerver of South Arcot 
from the decree and yudgment of the Subordinate Tudge of Cuddalore dismissing 
the suut instituted by him for a declaratıon that the deed of mortgage executed by 
the ınsolvent one Kadıresan Chetttar in favour of defendants 5 to 8 on əgth lanuary, 
1932, ın respect of properties mentioned in the plaınt schedule ıs a sham. and nommnal 
transactıon, or, ın the alternatıve, for a declarağıon that the saıd deed of mortgage ıs 
not bindıng on the plaıntıff or any of the creditors under section 53 of the Transfer 
of Property Act Defendants ı to g are the sons of Kadıresan Ghettrar vvho died in 
March, 194o, before the ınstıtutıon of the sur. Defendant 4 is a credıtor of the 
nsolvent vvho claıms to have purchased the interests of the sons ın item 1 Of the 
plaınt schedule Defendant g is a subsequent purchaser from the fourth defendant 
Defendant ro ıs the Official Receiver of Pudukottah, made a”party because of an 
ınsolveney petition filed against the same Kadiresan Chettıar in the Chief Court, 
Pudukottah “The suıt has been dısmıssed on the prelrminary point of limitatıon 
and oral and documentary evidence vvas cönfined to the issue of limitatıon. 


The mortgage ın question vvas for a sum of Rs. 52,101-1-7 and thıs sum vvas 
alleged to be the total amount of debts due by the ınsolvent to the four mortgagees 
severally. Thıs sum vvas secured on the residential house oftheınsolventın Kottaıyur 
of consıderable value and a small piece of land at Chidambaram apparently added 
to enable the deed of mortgage to be registered at Chidambaram "The mortgagees 
vvere closely related to the insolvent. “The fifth defendant vvas the father-in-lavv 
of one of hıs sons (defendant 2). The sıxth defendant vvas the elder sister and 
the seventh defendant vvas the daughter of the sıxth defendant. The eıghth defend- 
ant vras the elder brother of the ınsolvent m the famıly ın vhich he vvas born (he 
had been adopted). Kadıresan Chettiar appears to have been in ınvqlved cir- 
cumstances at about thıs time. Soon after thıs deed, one K, M € Chınnayya 
Servaı filed a petition, 1 P No 8 of 1932, on zoth Tune, 1992, in the Court of the 
Subordınate Tudge of Devakottah to adğudge Kadıiresan Chettıar as an ınsolvent 
and among the acts of ınsolvency alleged to have been commutted, the mortgage 
ın question vvas one. It vvas alleged that“ the said document isa sham and nomunal 
transactıon and ın any event a fraudulent preference ıntended to defeat and delay 
the petıtioner and other creditors”” “This petition vas, hovvever, dısmıissed on 9th 
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April, 1934. Another petıtıon by one Muthukaruppan Ghettiar (1 P No oo of 
1932, Sub-Court, Devakottah) to adyudıcate Kadıresan Chettiar an insolvent shared 
the same fate by ıts dısmıssal on o4th İanuary, 1938 

On 8th Tuly, ı935, Kadiresan Chettiar himself filed a petition in the Court 
of the Subordınate İudge of Cuddalore to be adyudged an insolvent and on 1qth 
düly, 1936, an order of adyıdıcatıon vvas passed İt. appears hovvever, that the 
Official Receıver had been appornted an zniferiz receiver even on the r7th luly, 1935 
There vvas a change ın the personnel of the Official Recetver and the present 
appellant took charge on sth September, r988 "There vvas a publıc examınatıon 
of the ınsolvent ın 1999 On ı8th October, 1940, the Official Recerver prayed for 
sanctıon to file a petition under section 4. of th€ Provincial Tnsolvency Act impeaching 
the mortgage But the Subordınate Pudge refused to accord sanctıon maimly on 
the ground that the matter vvas too complıcated. It ıs unfortunate that the Sub- 
ordınate Vudge refused sanctıon as vve consider that it vvas proper for him to have 
enquıred into the matter, and if such an enquımy had been made at tbat stage, 
thıs İıtigatıon could have been avoıded After this order, one of the creditors, 
Muthukaruppan Chetttar, attempted to ınduce the Official Recerver to file a suit. 
But naturally the Official Recesver vvas unvrlling to file a suit after the above order 
of the learned Subordınate Pudge Sanctıon vvas, hovvever, accorded to the creditor 
hımself to file a suit at his ov risk Büt subsequently on the creditor undertaking 
to finance the lıtıgatıon, sanctiıon vvas accorded to the Official Receiver himself to 
ınstıtute the present sult s 

The surt vvas filed on the o4th February, 1943, and defendants 5 to 8, that ıs, 
the mortgagees, contend that the surt ıs barred by lımitatıon "The first question 
that arıses for decısıon ıs, vhat ıs the artıcle applıcable to the sutt? Mr V V. 
Srınıvasa Aıyangar, the learned advocate for the appellant, attempted to argue 
that there could be no questıon of İrmitatıon at all to a suit like the present 
İrom the standpornt of the first of hıs alternatıve prayers, namely, for a declaratıon 
that the deed vvas sham and nominal He stressed the diıstınction betvveen a 
İraudulent and fictıtıous transfer and contended that ıt vvas unnecessary to set asıde 
a sham document, that ıt could be ıignored and reltef obtained so long as the right 
of the real ovvner vvas not extingülshed by the operation of the provisions ofsection 28 
of the Lımitatıon Act He cited the vvell-knovrn ruling of the Privy Council in 
Pethağerumal Qhett: v Müumandı Sertatl, and other decisions” VVe consider that there 
18 no substance in this connection. No doubt, it vvas held in Peflağerumal Cheth v. 
Mumandı Serva:1, that if a document vvas sham and colourable, it could be ignored 
and dıd not need to be set asıde under Artıcle 91 of the Lımitation Act and a suit 
for possessıon vvould be governed by Article 144. of the Limitatıon Act In the 
present case there ıs no questıon of the plaıtıiff prayıng for possession The suit 
is for a declaratıon and the only artıcle applıcable to a suit for a declaratıon s 
Artıcle 120 

The alternatıve claım in the plaınt, vvhich vve consider is really the substantıal 
claım, ıs under section 58 of the "Transfer of Property Act Tt vvas not seriousiy 
dısputed by etther side that to a sürt under that section the proper article applıcable 
is Article 20 As that section does not affect the valıdıty of the transactıon as 
betvveen the partıes to ıt but confers only arıght on the creditors to avold it, Article gi 
has been held not to apply and the residuary artıcle has, therefore, been applıed , 
at any rate consıstently ın this Court (Vide s”acaamuthu v Chunnabban?, .Narasımham 
v. /Vayayana Rao3, Venkateseoara Der v Somasundara Chettar?) 

The more dıfficult question, hövvever, 1s vvhen does time begin to run?” Acecord- 
ıng to the thırd column of Article 120, it is “ vvhen the right to sue accrues”. VVhen 
does the rıght to ınstıtute a suit under that section accrue to a creditor or, in the 
present case to the Official Recerver? Sectıon 58 of the "Transfer of Property 
Act as amended by Act XX of Tgə9, runs as follovvs . 
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€ Every transfer of ımmoveable property made vnith intent to defeat and delay the creditors of 
the transferor shall be vordable at the optuon of any creditor so defeated or delayed 


2 Nothing ın this sub-section shall impan the rights of a transfereec in good faith and for consider- 
atlıon 
VVıthout referring: to any of the authorities and 1ooking at the plain language of the 
section and the language of the third column of Article 120 it appears reasonable 
to hold that the rıght to süe accrues to a creditor vvhen he is defeated or delayed, 
: £ , vihen his right to have the partıcular property covered by the transfer available 
to satısİy his debt is denred or inftinged This ordinarıly vvould be on the date of 
the alıenatıon ıtself Huovvever the preponderance of authorıty is against takıng 
the date of alıenatıon as the startıng oint of lrmitatıon “This is not because of the 
language of the statute of lımitatıon but because of sevetal other consıderatıons 
One such consideratıion is that the term “ creditor”” in section 58 includes not only 
creditors at the tıme of the transfer but also those vvho subsequentiy become credıtoTs 
(vıde Tomas Pıllan v Muthuraman Chettar1), Another possible consıderatıon 18 
that transfers of this class are ostensibly valıd and it may be only on dıscovery of 
facts not appearıng ex facee that the real nature of the transactıon may become 
evident “That ıs vihy vve find learned Tudges giving a rather vide ınterpretatıon 
to the language of the statute 

The general consensus of opınıon among ludges yyith the exception of one 
learned Tudge appears to be to hold that “ knovledge 5 is. a factor vvhich should 
determıne the startıng port of limitatıon for a suit under section 58 Of the Transfer 
of Property Act Venkatasubba Rao, / , alone vvas of opinion that the startıng 
poınt of İrmitatıon vvas the date vrhen the plaımtiff exercised his option to avoid the 
transfer (vıde /Varasımıham v .Narayana Rao?) "Yhat vvas a Letters Patent Appeal 
agaınst the decısıon of Krishnan, 1, in second Appeal Venkatasubba Rao, İl, 
thought that hıs vtevv vvas the vtevv that Krishnan, ) , intended to hold, but vve are 
unable to agıee Madhavan Narır, / , differed from Venkatasubba Rao, İ , on thıs 
pomnt VYVe are clearly of opinion that the date of the exercise of the opuon cannot 
be regarded as the startıng poınt of lımıtatıon for a surt under section 53 of the 
Transfer of Property Act "The fact that the exeıcıse of such option can be by the 
mnstitution of the suit itself shovvs that this could not be the startıng pomt VVith 
great rsepect to the learned Vudge vve consıder that he erred in thinking that the 
optıon menttoned in section 58 could be exercised at any time and that ıt vvas the 
exercıse of his option that gave him a right to sue VVhat gives him. a rıght toesuc 
iş the fact that the transfer vvas made vvth ıntent to defeat or delay the creditors 
VVhat the section says is that such a transfer is not ş?so /acio voıd but voldable if any 
credıtor desıires to avoıd it A person may have a rıght but may not choose to 
enforce ıt But vrhen he enforces ıt, tıme should commence to run from the tıme 
vvhen he could first have enforced that rıght and not from the tıme vvhen he first 
decides to enforce that rıgpht No authority has been cited before us to support 
the vievv of Venkatasubba Rao, 1 

That leaves us vvitb the vievr for vvhich there is abundant authority and vhich, 
ıt may be said, has been in a vvay approved by the Tudicial Committee, namely, 
that time begıns to rün from the knovvledge of the fraudulent nature of the transfer 
Thıs is the vievr of Madhavan Nair, 1 , in /Varasımham vo .Narayana Rao?, referred to 
above, and the vtevv taken ın Zal song v /7achand3, Venkatesiara Aşyar v Somasundara 
Chethar3, and Chinnaturat: Müuthinan v, Offical Receter, Trıchinoğoly? 


mö R MO M SP Firmv .agabğa Chethar,$ the question vvas as to the 
artıcle of the Lımıtatıon Act applıcabİe to a suit to recover trust property ffom a 
person vvho had taken ıt vvith notice of the trust by a transactıon vvhıch vvas a 
breach of trust and it vvas held that Artıcle rzo appled to such a süt The ques- 
tion then arose, from vvhat date tıme began to run” In that case the breach oftrust 
consısted ın the approprıatıon oftrust moneys held bya banker yvith notice of the 
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trust tovvards the discharge of an overdraft of the trustee mn hıs personal capacıty 
"This appropriation vvas on ioth February, 1920 The sürt vvas filed on əgth April, 
1933, by tvvo brothers of the trustee, vvho had committed the breach of trust, chal- 
lenging this transactıon It vvas alleged in the plaınt that the plaıtıfis came to 
knovv of the breach of trust sometime in 1929 After holding that the article applı- 
cable is Artıcle rə0, their Lordships of the Pudicial Committee proceed to say as 
follovvs 

“The question is vyhether time began to rün from roth February, 1gö0 or from the date ın i929, 
v/hen the plaıntıff came to knovv that the money of the charıtıes vvas set off agaınst Subramanıam”s 
debt to the appellant bank upon hıs overdraft The suut havıng been brought ın ıgsg itis necessary 
for the plaıntıff to be able to calculate the tıme from the later date The language of Artıcle 20 
makes no reference to the knovvledge of the plaıntıff and ıs in this respect in contrast vvith that of 
other artıcles e g , 90, 91, 92, 95, 96, 114: On the other hand it vvas recognised by the Board in 44t 
Bolo v Mt Koklan,1 that an infrıngement of the plaıntıff”s right or at last a clear and unequlvoecal 
threat to ınfrınge ıt ıs necessary before tıme begins to rün against the plaintiff under the artıcle The 
Appellate Bench acted upon a prınciple vvhich has been accepted as applıcable to this artıclein a 
number of cases ın several of the Hıgh Courts, Venkazesmara Pyer v Somasundaram Chethar? , P Visua- 
natham v P .Narayanadas5, Lalsıngh v Tayhand5 , Mathura Sıngh v. Ramarudra Prasad Sınha" and Basavayya 
v Bağannarao6 İn the last menttoned case it vvas said thatın cases in vvhich the reltef is sought on the 
eround of fraui, mısconduct, mistake etc , it vvould appear that limitatıon is made to commence 
from the tıme vvhen the fraud, mısconduct or mıstake becomes knovvn to the paıntıff Such artı- 
cles as go, 91, 92, 95 and g6 vvere menttoned by vray öfillustration ofthis principle and it vvas considered 
that Artıcle ızo bemg an omnibus one the general expression employed in column ş is necessitated 
by the varıety of suits coming vvithin its purvievv in some only of vvhich vvould fraud, misconduct 
or mıstake be part of the cause of actıon İt vras accordingly held that it vvould be in consonance 
vvıth the scheme of the Act if the right to sue should be deemed to accrue under Article r20 from the 
tıme of the plaıntiff?s  knovvledge of the fraud, misconduct ör mistake, vyhere such a ground vvas 
the basıs of the suıt "Theır Lordshıps can see some difficulties in this reasoning as a matter of inter- 
pretatıon of the language of the statute and had,the matter been res ınfegra they are not certaın that 
thıs ınterpretatıon vvould have prevatled vith them But the decisions in İndia have establıshed 
a rule of İrmitatıon under Article 20 by vvhich the plaintiff in the cases to vyhich the rule applıes 
cannot be debarred of hıs remedy unless vauth knovvledge of his rights he has been güllty of delay 
The decısions vyhich have been referred to vvere given -n cases vyhere the plaintiff sought to set asıde 
a decree passed agaınst him vvhen a minor övving to the negligence of his güardian, or a mortgage 
zə property vyhıch belonged not to the mortgagor but to a temple, or a transfer by a debtor to defeat 

Is creditors ” 


İt is important to note that a suit by a creditor to set asıde a transfer by a debtor 


intended to defeat hıs credıtors ıs also specıfically referred to as. a suit coming vvithin 
the scope of the rule. 


“So far, the matter ıs faırly free from difficuliy But then, several questions 
arise. VVhat ıs the nature and extent of the knovvledge that vvill start the running 
oftıme? — İn a case like the present filed by the Officsal Recerver, is it the knovvledge 
of the Official Recerver that ıs relevant, or, ıs it the knovvledge of the creditors ? 
İf ıt is the knovrledge of the creditors, does tıme begin to rün from the earltest 
date on vvhıch any of the creditors had knovvledge or from the date on vhich the 
last of the credıtors had the knovledge ? 

It has novv been establıshed that the Official Receiver can file a suit under 
section 58 of the "Transfer of Property Act It can also be taken as establıshed 
that the ınactıon of one credıtor vvho might have knovledge of the fraudulent 
naturc of the transactıon vvould not ıtself bar another creditor vyho subsequently 
came to knovv of ıt. İn Zalsıngh v. /T7achand1, it vrvas held that the inactıon of one 
credıtor could not bar the general body ofereditors and that the right under section 53 
Of the "Transfer of Property Act vvas an ındıvıdual right though vvhen it vvas exercised 
İt enured for the benefit of the general body of credıtors. The rulıng in Afuruga 
Chettı v. Raşasıvamı", supples a sımılar prıncıple. At page 822 the learned Tudges 
say vvith reference to a suit filed by certaın representatıves of a communuty for a 
declaratıon that the suıt properttes vyere trust properties and that the alıenatıon of 
the same vvas not valıd and bındıng on the community, as follovvs : 
————  ————— ——““£$£... 
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“€ Follovvıng Tirumal Rao v Tuüngamma Shethihi1, to vyhich one of us vyas a party vve hold that 
the cause of actıon for a declaratory suit based on a denial of title dqes not arıse until the plaıntıff 
has knovvledge of the denıal Mr T R Ramachandra Aiyar argues, hovvever, that some of the mem- 
bers of the community had knovvledge at the date of the sale deed as they vvere parttes to ıt İn our 
opınıon the knovvledge of some of the members cannot affect the rıght of the others ” 


The learned yudges in VVarasımam v .Narayana Rao?, also took the same vievv, Ven- 
katasubba Rao, // , says at page 6orı the follovıng 

“ An ındıvıdual right is conferred upon each creditor by this section and the imactıon or laches 
of one cannot deprıve others of their rights” 

Madhavan Narr, İ., says at page 606 : 

“ In vevr of the fact that a fevv of the credıtors ın this case knevr of the fraudulent character of 

the alıenatıon ın 1909,  e , more than sıx years before the suıt, ıt becomes necessary to consıder vyhether 
the credıtors” rıght of suit under section 5 is an individual right vvhich each individual creditor has 
or vvhether ıt is only a representatıve right in the sense thatif one creditor is barred by İimitatıon 
from brınging the sürt, the others are also barred 1 agree vvuth my learned brother in thinking) that 
the rıght of suut under section ğg is an individual right vyhich each creditor has İt is true that if 
a creditor obtaıns a decree in a süt under section 58, that decree accrues to the benefit of the other 
credıtors as vvell, but 1 think section 53 cönfers on ecach of thç creditors the right of bringing a sult 
on his ovn behalf As the recerver represents the vvhole body of the creditors and as some at least 
of the credıtors knevv that the surt mortgage deed vras a collusive döcüment only vyihin: six years 
of the suıt, I hold the surt by the recerver ıs not barred by limitatıon ” 
No doubt thıs decision vras before the Amendment of ıgog. But vve consider that 
the amendment does not affect the questıon 0İn short, vrhile the actıon of any one 
of the credıtors may bınd the other creditors, his mactıon vvill not adversely affect 
the others. VVe are also ınclined to be of opinion that ın a case vvhere the plaintiff 
ıs an officer of Court like the Official Recerver, though he no doubt represents the 
body of credıtors, ıt is his knovvledge that shpuld be taken into consideration rather 
than the knovvledge of thıs or that creditor vrhıch might or müght not have reached 
the Offical Receıver. No doubt, a change ofthe office-holder should be dısregarded 
for thıs purpose and the plaıntıff should be considered to be the Official Recerver 
as such. 

Then remaıns the point vvhich has given us some dıfficulty and on vvhich 
counsel on eıther sıde have been unable to cite any direct decision, göz , the nature 
and extent of the knovvledge. But vve consıder ıt useful to refer to cases under 
Artıcles or and g5 as cases fallıng under the same category and göverned by the same 
prıncıple The prınciple is, that in cases göverned by specific articles like go, 91, 92, 
95, etc., as vvell as in cases vvhich may fall vuthin the residuary Artıcle ızo, 
but resemble them, the facts and cırcumstances vvhıch  vitiate a transaction 
or render ıt voidable are not apparent on the surface of the document evidencing 
the transactıon Other facts and cırcumstances not so appearıng have to be dıs- 
covered or come to light before the truth is apprehended "These are all cases in 
vvhich vhat is apparent is not the real, Phillips, / , dealıng vvith a sürt under sec- 
ton $8 of the Transfer of Property Act, says ın Venkazesitara İyer v. SomaSundaram 
Chethar5 

“ Ifsuch a surt coming vithin Article 1g0 is based on fraud, the time vvhen the right to suc accru68 
must, 1 think, be determined in consonance vvith the principle göverning the other specific sults based 
Hə 7: and that ıs, that the tıme vvhen the fraud becomes knovvn becomes the startıng poımnt for 
ımıtatıon, 


Obviously, knovvledge of the exıstence of a document transferring the property 
of the debtor ıs not enough. "There sizould be knovvledge of facts from v/hich an 
inference can be dravmn that the transfer ıs vvith an ıntent to defeat or delay the 
credıtors "That knovvledge cannot, of course, be expected to comprise al? the 
facts and cırcumstances vvhich: may, düring the course of an elaborate trial, be 
brought out, but there must be knovvledge of facts vvhich vvould reasonabİy İead 
to a definıte conclusion and not such as vvould merely raise a bare suspicion. İn 
İndranath Baneryee v. Rooke1, the plaıntıff instituted: a süt against the defendants for 
settıng asıde a lease vvhich he alleged he had been induced to grant to the first 
20... x: 0 2 x.——x——— 
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defendant under fraudulent representatıons made to hım by his agent, the second 
defendant, vvho had reoceıved a bribe of Rs: 5oo from the first defendant “The 
lease vvas dated o8th Tune 1898, and the sult vvas instituted in ı907 İt vvas 
admıtted by the plaıntıff that even shortly after the execution of the lease he had 
reason to suspect that the lease had been obtaıned by fraud But ıt vvas asserted 
that the payment of the brıbe came to hıs knovledge,in May rgo6 ovvıng to dıs- 
closures made ın the course of the evidence given by certain vvitnesses in another 
suit. İt vvas held that the suit vvas not barred as the plaıntıiff must be deemed to 
have had knovvledge of fraud only m igo6 Rıichardson, 1, dealıng vvith this 
“pomt observes at page 85, : 

“ Mr Rooke admiıts that shortly after the execution of the lease of the sist September, 1899, 

he had reason to suspect that the lease had been obtamed by fraud , but he says ın effect that he had 
no certaın informatıon on the subyect on vvhich he could act before the disclosures of April and May 
19060 VVe think that this is a göod ansvver to the obyection under consideratıon Mir Rooke had no 
substantıal ground to go upon until he came to knovy of the payment vrhich had been made to Befoy, 
and until then ıt appears to us that the fraud alleged dıd not become knovrn to Mr Rooke vvithin 
the meanıng of Artıcle g5 Mere suspicion is not knovledge”” 
The case reported ın /Mozdiyan”s son Punnayıl Kuttu v Raman .Narr?, illustrates this 
prıncıple, namely, that a fact, vvhich might make the plaıntiff suspect the 5oza £des 
Of a transactıon may not, hovvever, lead hım necessarıly to the positive conclusion 
that the transactıon 1s fraudulent “There 4, fraudulently representıng to 5, to 
vvhom he vvas ındebted, that a sum ef money vras due to him from C, induced 8 
to take an assıgnment of the alleged debt due from C ın satisfaction of his debt. 
İn a suit by B as assıgnee against C, the latter ın his vvritten statement denued the 
exıstence of any debt due to 4 and 2”ş suıt vvas dısmissed after trial on the ground 
that C ovved nothing to 4 8 filed a suit to recover from 4 damages on the ground 
that 4 had by fraudulent representatıon ınduced 8 to take the assıgnment İt vvas 
contended for the defendant that time began to run from the date of the vvrıtten 
statement ın the prıor sutt by 8 against Cin vvhich C definitely densed the existence 
of the debt as that must have made the plaıntıff suspect the fraud of 4 But the 
contentıon vvas overruled and it vvas held that the fraud must be held to have been 
dıscovered only vvhen the Court found that no debt vvas due As the Pudicial Com- 
muttee pomt out ın “anım5loy Habıbhoy v Charles Agnem Turner?, it is not enough 
to shovv that some “ clues and hınts”” reached the plaımtıff vrhich “ perhaps, if 
vigorousiy and actually follovved up, might have led to a complete knovvledge of the 
İraud ” "There must be somethıng more 


Ultmately, the vvhole questton resolves itself into a question of pure fact depen- 
ding upon the cırcumstances and the probabılıtıes of each partıcular case (vide 
FHTrishnan v. ördey?8) Tn the present case ıt ıs saıd that every fact from vvhıch an 
ınference of fraud could be dravrn vvas knovvn or must have been knovrn to the 
Official” Recerver long prıor to sıx years before the ınstıtution of the suit "This 
contentıon 1s chrefly based upon proceedings relatıng to tvvo prior insolveney peti- 
üonsin 1982, namely,1 P No.8ofıoğ andl1 P No oo ofıggz, vhich have been 
mentuoned earlter but, it is necessary novv to deal vvith them in some detal 


İn 1 P No. 8 of rggə, Sub-Court, Devakottah, filed by Chınnayya, Serval, 
one of the acts of ınsolveney alleged vvas the executıon of the mortgage ın questıon 
The petıtioner alleged that the said document vvas a sham and nominal transaction 
and ın any event a fraudulent preference ıntended to defeat and delay the petıtioner 
and,other credıitors “This petition vvas dismissed on gth Aprıl, ı934. Yrom the 
portıon of the order relatıng to this mörtgage it becomes evident that though in ihe 
petitton it vvas alleged that the mortgage vvas a sham and nominal transaction, at the 
trıal the petitioner  vvanted to maimtain only that it vvas a fraudulent preference 
Beyond a registration copy ofthe mörtgage nodocuments vvere filed and the petitıoner 
vvas the only vvitness on his side Tt vvas apparently admıtted on behalf of the peti- 
“5000 250777: 

I (1907) 18 MLTV ro LLR gi Mad oşo. $ (1889) LLR ro Mad sız atp. 516 
2. (1893) LR go 1A r LL.R. ız Bom (PC) 
g41 at p. 346 (P C). z ş ? 





I) OFFICIAL RECEIVER OF SOUTH ARCOT 7. ALAGAPPA CHETTLAR. 110 


tıoner that the debts vvhıch purported to form the consıderatıon for the mortgage 
vvere true İt vvas held that a mere transfer of property te one of several credıtors 
ıs nö preference over other creditors unless the dominant intention of the debtor 
vvas to give advantage to that partıcular creditor and thereby defraud others “The 
Court held that the petıtıoner had not dıscharged the burden vvhich lay on him 


The other petition, 1 P:No oo of gə, filed by Müuthukaruppan Chetttar, 
contaıned the follovvıng allegatıon in paragraph 5 " 

“€ VVith intent to defeat the petitioner and other creditors the respondent has mortgaged his 
dvvelling house at Kottaryur for Rs sə,r0r-i-6 on ogth lanuary, 1932” 
At the trial the only vvitness examıned qn behalf of the petitioney vvas the petitioner”s 
agent and the Court found that he knevv nothing personally of the transactıon 
evidenced by the mortgage ın questüon İn fact, a perusal of the order on this 
petition clearly shovvs that there vvas not even the slightest attempt made to sustaın 
the allegatıon ın the petitıon "There is nothing vvhich came out at the trial that 
could even make any one suspect the honesty of the transfer VVe find ourselves 
unable to say that a mere perusal of these proceedıngs vvas sufficeent to ımpress the 
Official Receıver vvith knovvledge of the fraud. : 


The follovvng ıs the allegatıon made ın the present plaınt ın regard to the cause 
Of actıon “ 

“€ Cause of actıon for this sutt arosein or about the r2th December, 939, vvhen the public 
examınatıon of the ınsolvent m 1 P No og of ig35, on the file of thıs Court vvas completed 
and vvhen the real facts and cırcumstances relatıng to the mortgage, dated ogth Vanuary, 1932 and 
the fact that ıt vvas executed at Chıdambaram came to lisht to the creditors of the said insolvent”” 
The Offcıal Receiver himself has given evidence as P VV r as follovvs 

““ Only after the examınatıon Iİ came to knov that there vvere sufficient cırcumstances to ımpeach 
the mortgage as fraudulent” 

In these cırcumstances vve consider that the vvell-establıshed rule should apply, 
namely, that ıt ıs ıncumbent on the defendant to shovv that the plaıntıff “ had clear 
and definıte knovvledge of the fraud at a tıme vvhıch is too remote to allovv him to 
brıng the suit ” (Vıde “Fa/rımöhoy Habıbhoy v Charles Agnev Turner1 , Venkatesimara 
Ayyar v Somasundaram Chetttar? and Rrishnan v Sriden3)  “Yhe present suit vvas filed 
on 24th February, 1943 (İt must therefore be shovn by the defendants that the 
Oficıal Receıver knevv such important facts as vvould necessarıly lead him to dravv 
an ınference of fraud some tıme before ə4th February, 1937 "The adyudıcatıqn 
itself vvas on iqth luly, 1936, and the diary kept by the Official Recetver shovvs that 
the ınsolvent vvas not co-operatıng properly and renderıng assıstance to the Official 
Recerver İn fact, only tvvo of his account-books vyere produced early in September, 
1935, and the other account books, about III, vvere filed very much later "There ıs 
nothing in the notes paper of the Official Recerver to suggest that at any time prior 
to February, 1937, any facts ın respect of thıs mortgage came to his notice Hi 
subsequent conduct, namely, hıs applıcatıon in October, 1940, for leave to file a 

etition under section 4 of the Provincial İnsolveney Act, also indicates that it vvas 
only after the publıc examınatıon that he had clear and definıte knovvledge of facts 
leadıng to a conclusion of fraud It may vvell be that proceedings of the prior 
ınsolveney petitions might have led the Official Recerver to think that the mortgage 
vvas supported by consideration and that possibly it vvas only a case of a fraudulent 
preference, ın vvhıch case no suit vvould le under section 5g of the Transfer of 
Property Act İt is not unreasonable to suppose that it vvas only after a perusal 
of the account-books and the publıc examınatıon at length of the ınsolvent ih 1939 
that facts entıtlıng him to institute a suit became knovrn to him The defendant 
have not been able to prove anythıng to the contrary 


It ıs clear that Muthukaruppan Chettiar is one of the prominent creditors 
financıng the suıt Hİt is vvell knovn that the Official Recerver often does not take 
the rısk of a htigation unless a creditor or the body of creditors is vvilling: to take the 
financial burden İt may also be that this creditor had all along the suspicion that 
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this vvas not a straight transactıon, But all this cannot have any bearing on the 
questıoh of İrmatation vvith vihich alone vve are növv concerned 

“Evvo ofthe creditors came and deposed as P VVs o and g that they did not knovv 
of the suıt mortgage till recently. VVe are not disposed to attach much vveight 
to their testıimony "The question is not if any ofthe creditors or the Official Receiver 
knevv of the exıstence of the mortgage but vvhether thç Official Recerver knevr the 
facis 77 vvould necessarıly lead him to infer that the mortgage vvas a fraudulent 
transier. 

VVe hold that the suit cannot be held to be barred by limitatıon he decree 
of the Subordınate Tudge is set asıde and the şurt is restored to his file to be tried on 
the other issues. Costs of this appeal shall abide the result The appellant shall 
be entıtled to a refund of the court-fee paıd on the memorandum of this appeal 


B.V.V. —— Abbeal alloxed. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Cizef 7ushce AND MR. TusTioE 
PATANTALI ŞASTRI. 


Sri Raiah Ravu Venkata Mahipathi Gangadhara Rama Rao 
Bahadur, Yuvaralah of Pithapuram, represented by the Trustee 


Maharaiah of Pıthapuram, and another . . Aöölıcants” 
0, . 
The Commiıssioner of İncome-tax, Madras .. “Resbondent. 


İncome-tax Act (XI ef ıg22), sechons ag (1) and 4 (3) (vu) and Madras Permanent Settlemen Regulahon 
(XXV of, 1802) —İncome derived from bermanenib, settled estate—İmğosition of income-tax in resbect of—Not 
a breach of ihe Madras Permanent Setilement Regulaton—" Agrıculture ”— Meanınb of—İncome deriped from 
.forests of sbontaneous grototh. and trees tohich, haze grozon old —Not agrıcultural income 


The ımposition ofincome-tax in respect of income other than agrıcultural income  derived. from 
a permanently settled estate vvould not be a breach of the Madras Permanent Settlement Regulatıon 


Prabhatchandr a Barua v Ring Emğeror, (iggo) 59 ML. 8iq LİR 5 İA o28 IİLR :8 
Cal 43o (P C ), follovved 


Chuef Commüssioner qf İncome-lax v: Gamındar of Sıngamğattı, (igöə) İL.R. 45 Mad. si8(FB), 
hdle to be impluedly overruled by the above decision of the Privy Council 


The vvord “ agrıculture”” implies something vvhich is achieved vvith the ad of human agency. 
Income derived from trees vrhich have grövm vvild cannot be legitimately described as: agricultural 
income and to descrıbe it as such vvould involve a distortion of the meaning oftthe vvord  “agriculture”, 


Case stated to the High Court by the Income-tax Appellate Tribunal, Madras 
Branch, under section 66 (1) of the Indian İncome-tax Act, i922 (Act XI of rgəz) 
as amended by section gə of the Income-tax (Amendment) Act, rı939 Act (VİI of 
1939) in Applıcatıon No. 66 R A No 48 (Madras) of ı944-45 on its file for decision 
on the follovvıng tvvo questions of lavv, gəz, . 

“ (1) VVhether the rmposition of income-tax in respect of income derived from a permanently 
settled estate,vvould be a breach of Regulatıon No XXV of r8oz relatıng to Permanent Settlement? 


(2) VVhether the ıncome of Rs 7,6rz derıved from the sale of vvood, etc (as detaıled herein above) 
is exempt under sectıon 4 (3) (zz) read vvith section 2 (1) ofthe İndian Income-tax Act of 19222” 


Ch. Raghasva Rao for Applıcants 
C. $ Rama Rao Sahib for Respondent. 
The Court delıvered the follovng 


TUDGMENT — The assessees are the spns of the Maharayah of Pıthapuram, 
the proprıetor of the Zemiındarı of Pıthapur vvhich vvas permanently settled under 
the Madras Permanent Settlement Regulatıon (Madras Regulatıon XXV of 18o2). 
They are the yomt proprietors of an estate settled upon them by theır father. The 
estate vvhıch formed part of the Zamındarı of Pıthapur ıncludes certaın forests 
from vvhich the assessees derive income by the sale ofvvood, bark, leaves, other usufruct 
of trees, munor forest produce and lıcense fees, They supplement this income 
by the sale of trecs ın non-forest areas of the estate held by them. It ıs admıtted 
that the trees ın the forest and non-forest areas have grovvn vvild and that agrıcul- 
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tural operatıons are not carrıed on in any of the areas TYor the year of account, 
1941-42, (he ıncome from these sources amounted to Rs” 7,6ro, and the assessees 
vvere taxed on thıs sum for the year ı942-43 “They maıntaıned that they vvere 
exempt from taxatıon for tvvo reasons İn the first place they saıd that the ıncome 
vvas derived from the produce of a permanently settled estate vvhıch vvas free from 
all taxation, other than that,ımposed by vvay of 2ezs2kus2, by reason of the provısıons 
of the Madras Regulation In the second place they contended that the ıncome 
vvas agrıcultural ıncome vvithın the meanıng of section 2 (I) of the Indian Income- 
tax Act, 1922, and as such is exempt from ıncome-tax by reason ofsection 4 (3) (zz). 
The İncome-tax Officer refected both these pleas. Fls decisiqn vryas upheld by the 
Appellate Assistant Commiıssıoner and by the Income tax Appellate Tribunal. 
At the request of the assessees, the "Tribunal has, under section 66 (r) ofthe Income- 
tax Act, referred for the opınıon of thıs Court tvvo questions. The tribunal has 
vvorded them as follovis . 

“ (r) VVhether the imposition of income-tax in respect of income derived from. a permanently 
settled estate vvould be a breach of Regulatıon XXV of ı8o2 relatıng to Permanent Settlement 


“ (2) VVhether the ıncome of Rs. 7,6ı2 derived from the sale of vvood et (as detaıiled 


heremn above) is exempt under section 4 (8) (vu) read vvith: section 2 (1) of the Indian 
Income-tax Act, 1922.” 


"Uhe vvords ““ as detailed herein above” mean of course as detailed in the order 
Of reference. 


İn Chief Commüsstoner of İncome-tax Y. amindar of Sıingamğattıl, a Special 
Bench of three Tudges of this Court held that income from a permanently settled 
estatec.vvas exempt from, all taxatıon beyond the ğezskus payable to Government. 
The precıse questıon ın that case vvas vvhether the ıncome from forests and fisherıes 
vvas agrıcultural ıncome and therefore not chargeable to ıncome-tax The Court 
dıd not decide vvhether such income came vrithin the definition ofagricultural ıncome, 
although ıt vvould appear that the learned Tudges vvere ınclined to the viev) that ıt 
vvas, "They based their decision on the broad ground that the Madras Regulation 
and the sanad ıssued to the Zamındar precluded further taxatıon by the Govern- 
ment. The sanad follovved the provısions of the Regulatıon 1In the present 
case, the sanad has not been produced, but ıt may be taken that ıt vvas also ın 
accordance vvıth the Regulatıon. 

If the decisıon ın Cözef Commissioner of İncome-tax v. Zamındar of Sıngambaçtıl 
stood alone vve should be bound to ansvver the first questıon referred ın favour of 
the assessee ş but ıt does not stand alone. "There ıs a fudgment ofthe Privy Council 
of later date vvhich has direct bearıng. İt vvas delivered in Prabhatchandra Barua v. 
Küng-Emğeror?, vvhere the same question arose vvith reference to the Bengal Per- 
manent Settlement Regulatıon (Bengal Regulatıon I of r793) "Tüeır Lordshıps 
poınted out that vvhıle that Regulatıon contaıns assurances agaınst any claım to 
an increase of the şama, based on an increase of the zamındarı income, no promiıse 
Is given in it that a zamındar shall in respect of the income vvhich he derives from 
hıs zamındarı be exempt from hability to any future general scheme of property 
taxatıon, or that the ıncome of the zamindari shall not be subyected vvıth other 
incomes to any future general taxatıon of incomes 


The Bengal Regulatıon is differentiy vvorded from the Madras Regulation, 
but they are both to the same effect. Artıcle 4 of the Bengal Regulatıon reads as 
follovvs . . 


“ "The Governor-General ın Council accordingly declares to the zamındars, independent salook- 
dars and other actual proprıetors ofland vvith or on behalf ofvvhom a settlement has been concluded 
under the Regulatıons abovementıoned, that at the expıratıon ofthe term of the settlement no alteratıon 
vvill be madeın the assessment vvhich they have respectively engaged to pay, but that they, and their 
heırs, and lavvful successors, vvill be allovved to hold their estates at such assessment for ever ” 


The Madras Regulatıon opens vvith thıs statement “ 


“ VVhereas ıt is knovmn to the zamındars, mirasdars, raiyats and cultivators of land ın the terri- 
torıes subyect to the Government of Fort St George that from the earlıest until the present perıod 
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of tıme the publıc assessment of the land-revenue has never been fixed , but that, accordıng to the 

ractıce of Asıatıc Governmends, the assessment of the land-revenue has fluctuated vathout any 
fixed prıncıples for the determinatıon of the amount, and vvithout any security to the zamındars or 
other persons for the contınuance of a moderate land-tax , that, on the contrary, frequent ınquırıes 
have been ınstıtuted by the rulıng povver, vvhether Hindu or Muhammadan, for the purpose of 
augmenting the assessment of the land revenue , that ıt has been customary to regulate such augmen 
tatıons by the ınquırıes and opınıons of the local oflicers appointed by the rulıng povver for the tıme 
bemg , and that ın the attaınment of an ıncreased revenue on such foundatıons, ıt has been usual 
for the Government to deprive the zamındars, and to appornt persons on its ovrn behalf to the manage- 
ment of the zamındarıs, thereby reservıng to the rulıng poveer the ımpled right and the actual exer- 
cıse of the proprıetary possession of alllands vvhatever , and vvhereas it is obvrous to the saıd zamındars, 
mırasdars, raiyats and cuültivators of land that such a mode of admınıstratıon must be ınyurious to 
the permanent prosperity of the country by obstructing the  progress of agriculture, popu- 
latlon and vvealth, and destructıve of the cömfort of ındıvidual persons by diminishing the security 
of personal freedom and of private property , vyherefore, the British Gövernment, impressed vvith 
a deep sense of the ınyurtes arısıng to the State and to its subyects from the operatıon of such prıncıples, 
has resolved to remove from its admınıstratıon so fruitful a source of uncertamty and dısqutetude, 
to grant to zamındars and other landholders, their heırs and successors, a permanent property ın 
therr land ın all time to come, and to fix for ever a moderate assessment of publıc revenue on such 
lands, the amount of vyhich shall never be hable to be ıncreased under any cırcumstances ” 


In the clauses vvhich follovv effect is given to this declaratıon 


In Prabhatchandra Barua v Kung-Emgeror1, the Pudicial Committee held that the 
zamındar ofa permanently settled estate ıs assessable to Indıan ıncome tax ın respect 
of the mcome, profits and gaıns derived from his zamındarı, subiect to the exemp- 
tions provıded in section 4 (3) of the "Act "The assessment should be computed 
after makıng proper allovvance under section 12 (2) ın respect of the ?ama assessed 
and paıd Their Lordships: affirmed the decision of the Calcutta High Court 
that the follovvıng items of the ıncome derived by the appellant from his zamındarı 
vvrere not agrıcultural income and therefore not exempt from ıncome-tax by section 
4 (3) (m) 

e (a) qalkar or rents recetved from fisherses 


(q) Ground-rent from land used for pottertes 

(un) Ground-rent from land used as brickftelds 

(uu) Yees receıved from the tyıng up of boats against the assessee”s land 

(2) Fees receıved from land used for storing purchases of crops (palıalı) 

(vr) YFees recevved from: cart-stands 

(on) Punyaha nazar or nazar paıd by tenants of agrıcultural holdings at the beginning of: the 


zamındarı year 
(um) Nazar for petition presented to the zamındar, dealıng vvith questions of succession, settle- 


ment and partıtıon of agrıcultural holdıngs 


x) Ground-rent for permanent shops at hauis and 5azars z 
(x) Stall fees paıd by temporary (daily) sellers at Rauis and bazars ” 


The learned counsel for the assessees has not been able to advance any reason 
vrhy this Court should not apply the decısion in PrabyafeAandra Bara v King-Emğerorl 
to the Madras Regulatıon If the Bengal Regulatıon permits of the profits and 
gaıns of a zamındarı, other than those derıved from agrıculture, bemg assessed to 
ıncome-tax, the same consideratıons müst apply to the Madras Regulatıon VVe 
hold that their Lordshıps” yudgment implrediy overrules the yudgment of this Court 
ın Chef GCommüsstoner of İncome-tax v (Çamındar of Singamöathı?, and accordingly 
vve ansvver the first questıon by sayıng that the rmposition of ncome-taxın respect 
of ıncome other than agrıcultural income derived from a permanently settled estate 
vrould not be a breach of the Madras Regulatıon 

VVe have novv to decide vvhether the incöme derived from forests of spontaneous 
grovrth and from trees vvhich have grovvn vvild in non-forest areas represents agrıcul- 
tural income vvıthın the meanıng of the definıtıon given in section 2 (1) of the 
Income-tax Act As vve have ındıcated, the learned Tudges vrho decided 
Chief Commasstioner of İncome-tax v Çamındar of Sıngamğatiı? vrere inclined to the 
vievr that income from forests and fishertes vvould be agrıcultural income, alihough 
they dıd not decide this question İt is very difficult to see hövv income from 
fisheries could be classıfied as agricultural income. İn fact the decision of the 
25005... 0 o.“ — —— 
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Prıvy Council in Prabhatchandra Barua v King-Emğeror?, shovvs clearily that it cannot be 
so classıfied "Theım Lordships did not, hovvever, have te consider vyhether income 
from forests or ındıvıdual trees of spontaneous grovvth comes vvithin the definition 
and therefore ıt ıs necessary to examıne the questıon for ourselves ın the light of 
the reported cases vvhıch have bearıng on it 

In the Pzovznce of Bıharev: Maharaşa Pratab Udas .Nath Sah: Deo?, the Patna High 
Court held that the income derıved from vvild yungle fruits vvas not income derived 
from land used for agrıculture or from agrıculture and therefore vvas not assessable 
to ıncome-tax under the Bıhar Agrıcultural Income-tax Act, ı938 

In Kaşu Mal v Sahg Ram$, the Lahore High Court held that a stretch of natural 
forest vvhich did not he vvithin a village site vvas exempt from pre-emption under 
the Punşyab Pre-emptuon Act, 19os, as it vvas not agrıcultural land or land used for 
purposes subservıient to agrıculture and this decision vvas üpheld by the yudicial 
Committee in Kaya Mal v Salıg Ram? OT course, vvhat is agriculture vvithin the 
meanıng of the Indian Income-tax Act may not be agrıculture vrith the meanıng 
of another Act, as my learned brother poınted out Yvhen delivering the yüdgment of 
thıs Court in $aroyonzdev v Subramamam5 , but vve think that the Lahəre case does 
render material assıstance ın decidıng the question novv before us 

Another yudgment of the Prıvy Council vvhich has bearıng is that delivered in 
Kesho Prasad Sıngh v Sheo Prasad Oga6 "Yhe question there vvas vvhether a mango 
grove vvas land used for agrıcultural purposes vvithin the meaning of section 79 of 
the Agra Tenancy Act, rgor, and ıt vvas held that ıt vvas not 

The Oxford Dictionary defines “ agrıculture”” as “ the science and art of 
cultivating the sot, including the allıed pursyits of gatheringin the crops and rearıng 
İıve-stock, tıllage, husbandry, farmıng (in the vvidest sense) ” "The vvord “ agrı- 
culture” ımplies something vvhich is achieved vvith the aid of human agency. 
In our yudgment, income derived from trees vvhich have grovvn vvild cannot legiti- 
mately be descrıbed as agrıcultural nncome İninclining: to the opinion thatincome 
from forests vvas agrıcultural ıncome, the learned Tudges vvho decided C/rzef: Commüs- 
stoner of İncome-tax v Çamındar of Singamğattı?, vvere obviously  influenced by the 
opinion vvhich they had formed on the main question, namely, that no other tax 
beyond that ınvolved ın the payment of ğers2Zuzs2 could be levred on income derived 
from a permanently settled estate "There ıs ample authorıty for holdıng that 
ıncome derived from trees vvhich have grövvn vvild is not agrıcultural income, but 
vvithout the aıd of authority, vve should have no hesitatıon in sayıng that to describe 
it as such vvould ınvolve a, distortion of the meaning of the vvord “ agrıculture”. 


VVe ansvver the second questıon referred by sayıng that the Rs ?,öız does not 
represent agrıcultural ıncome and ıs taxable. 

As both the questıons have been ansvvered agaınst the assessees, they must 
pay the costs of the reference vvhıch vve fix at Rs. 250. 


EKPRİVY COUNCİL.) 
(On appeal from the Chref Court of Oudh ) 
PRESENT —LORD TİHANKERTON, LORD GODDARD AND SIR /İOHN BEAUMONT. 
Babu Anand Beharı Lal Aöğellant”" 


Reference ansuvered. 


0, 
Messrs Dıinshavv and Co , Bankers, Ltd , Lucknovv Resğondent. 
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VVhere the prıncıpal of a povver of attorney ıs not produced and its dısappearance, or the rm- 
possibility of producing it is: not satisfactorily proved, (he conditions: ate not fulfilled under vvhich 
section 65 ofthe Evidence Act provıdes that secondary evıdence may be admıtted 


VVhere the secondary evidence relted on vvas an extract of an alleged povver of attorney purporting 
to have been found ın the Bank books of the Imperial Bank and there vvas no attempt to prove vvho 
the vvriter of the extract vvas and the vvrıter vvas not produced to say that it vvas a correct copy, 


Held, that even ifit vvas admıssıble, it vvas not proved 


Appeal from a yudgment and decree of the Chef Gourt of Oudh” at Luck- 
novv, dated ?th Aprıl, 1942. 


Sr: Herbert Cunhife, K C. and R. K. Handoç for Appellant. 
C 38 Resscastle, K. C. and S. P. Khambatta for Respondent 
Thheir Lordships” Tudgment vvas delivered by 


LoRD "FHANKERTON.—İhe present appeal arıses out of an applıcation by the 
present appellant for permıssıon to proceed ın the liquldatıon under section 171 
of the Indian Companıes Act vvith an applıcatıon in vvhich. he or his predecessor 
appled to have hıs name substituted for that of the respondent Bank ın a prelımınary 
morfigage decree. 


The vvhole vvarrant for that applıcatıon vvas based on an assıgnment alleged 
to have been made by the respondent Bank ın favour of the appellant prıor to the 
date of lıqudatıon "That document, on the face of it, shovvs that it vvas not sıgned 
by any director or official of the Bank, Tt shovvs, further, as far as one can see, 
no signature on behalf of the Bank 


İssue No. 5 vvhich has been considered and as to vrhich cöncürrent findings have 
been made by the Courts ın India rai$es a question of the authority of Balakram 
to act on behalf of the Bank. "That vvas based on an alleged povver of attorney 
by the Bank ın favour of Balakram. The prıncıpal of the povver of attorney has not 
been produced and ıts dısappearance, or the ımpossibility of producing it, in the 
vlevv of the Courts ın India, has not been satısfactorily proved. Tüherefore, the 
condıtıons have not been fulfilled under vvhich section ös of the Indian Evidence 
Act provides that secondary evidence may be admıtted. 


Further, ıt may be added that the secondary evidence relied on is an extract 
Of an alleged povver of attorney purporting to have been found ın the Bank books 
of.the Emperial Bank, Tt is not attempted to prove vho the vriter of that extract 
vvas and the vvriter is not produced to say it vvas a correct copy Even if it vvas 
admıssıble ıt ıs not proved, and as has been found by both Gourts in India, 
it ıs not proved that Balakram had authorıty from the dırectors and even assuming 
under the Companıses Act they vvould be entitled to delegate this partıcular authority, 
their Lordshıps do not trouble vvith the evidence of Balakram, because it is inconsıs- 
tent and unrelıable, clearly. 


Sır Herbert Gunliffe, on behalf of the appellant, sought to raise another issue. 
The issue, as their Lordships understand it, is based on ratificatıon or estoppel. 
Both these ıssues are questions of fact vvhich vvere not in issue at the trial, and are 
raısed for the first tıme before their Lordships . It is too late to raıse any such 
questuon at this stage. 


Accordingly, it is unnecessary to deal vvith the other questıons arising in the 
case because on these concurrent findings, öhe yustıfication for the applıcatıon had 
dısappöared from the casc, The result ıs that the appeal must be dismissed, the 
yudgment ofthe Court belov: be affirmed and the appellant must pay the respondents” 
COStS. 

Their Lordships vvıll humbly advise His Mafesty accordingly. 

Solıcitors for Appellant : Ep, S. L. Pollock 6? Co. 

Solicitors for Respondent : T.A, V/zlson 6? Co, 


Vs. — Abbeal dismissed, 
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İPRİYY COUNCİL.) : 
(On appeal from the High Court of Tudicature at Lahore ) 
PRESENT .—L.ORD GODDARD, SıR MADHAVAN NAITR AND SIR İOHN BEAUMONT. 


Chainchal Singh , . “İ böellant”" 
0 . 
Kıng-Emperor . Hesbondent, 


Evidence Act (1 of 1872), section 38)——4Admission of) brevious statement of untness—VVitness incabable of 
ganıng: endence— Recourse to section 33-—Strict broof of incabacıly necessary —Duty of Court—Consent of barty 
—İf and uohen can dusğense mh such broof—Physral incabacıty — Medical enidences—İf alıvays necessary —Priuy 
Council: bractıce-——İnterference on ground of müsrecebtion of enidence—Prineiple: göverning 


VVhere ıt is desired to have recourse to section 38 of the Evidence Act for the admıssıon of a 
prevıous statement of a vvıtness on the ground that he ıs incapable of giving evidence, that fact must 
be proved, and proved strıctiy İt is an elementary right of an accused person or a İtigantın a cıvıl 
suit that a vvıtness vvho ıs to testify agaınst him should give his evidence before the Court tryıng,the 
case vvhich then has the opportunity of seemg the vvitness and observing his demeanour and can thus 
form a far better opınıon as to his reliability than is possible from readıng a statement or deposi- 
tion İtis necessary that provision should be made for exceptional cases  vvhere rt is impossible for the 
vvitness to be before the Court, and it is only by a statutory provision that this can be achıeved 
But the Court must be careful to see that the condıtıons on vyhıch the statute permuts previous 
evıdence given by the vvitness to be read are strıctiy proved Tn a civil case a party can, if he choo- 
ses, vvaive the proof, but mn a criminal case strict proofought to be given that the vvitness is incapable 
of gıving evidence The fact of the counsel of (he accused  consenting to the  evidence of a 
vyvıtness bemng read under section 33 in the Sessions Coöurt, cannot do avvay vvith the necessity of the 
Court berng satısfied by proof 


İt cannot be saıd that ın every case there must be evıdence of a medical man, vvhere excuse 1s 
sought on the ground of physıcal ıncapacıty . Thatus not the lavv ın England and there ıs no reason 
for a different rulein İndia There may be many casesin vvhich the facis are such that the incapacıty 
can be proved by a lay vvitness 


VVhere the only evidence as to the physıcal incapacıty of a vvitness vyas that of a police officer vvho 
served the summons to the effect that he found the vntness ıll and unable to move from hıs house and 
that he vvas sufferıng from tuberculosis, 


Held, that the polıce officer vvas not a proper person to prove from vvhat dısease the vvitness vvas 
sufering , he could only say vyhat some one told him Hence the admıssıon of the previous statement 
of the vvıtness on the strength of such evidence vvould be vvrong 


Before theır Lordships of the Tudicial Committee vvould advıse His Mayesty to allovv an appeal 
ın a criminal case on the ground of misreception of evidence, they vvould require to be satisfied that 
grave and substantıal ınyustıce has been caused thereby 


4 G P Pullan for Appellant. 
B. MacEenna for Respondent. 


Theıir Lordships” Püdgment vvas delivered by 


LoRD GODDARD.— İhis is an appeal by special leave from a fudgment of the 
High Court of Lahore dismissing an appeal by the appellant from a conviction for 
murder by the Additıonal Sessions Tudge of Amrıitsar. "The question of lavv vvhich 
arises and vvas the ground on vvhıch special leave vvas given ıs vyhether the previous 
statement Of a vvıtness for the prosecutıon made before the committing Magıstrate 
vvas properiy admıtted at the trıal under section 83 of the Indian Evidence Act, 
1872  VVhile contending that the statement vvas properly admıtted, the Crovvn 
submiıts that even if ıt ought to have been refected, there vvas ample evidence yustı- 
fying the convıctıon and that accordmgly no grave or substantial inyustice has been 
done. "Their Lordships have already stated that they vvill humbİy advise His Mafesty 
that the appeal should be dısmissed and novr proceed to give theır reasons , 


The appellant vvas charged before the learned Additıonal Sessions Vudge 
along vvith thırteen others vvith the murder of one Sohan Singh. The Sessions 
udge convicted seven of the prisoners and sentenced them all to death, and acquitted 
the remainıng seven. AİI the convicted persons appealed, and the High Court 
upheld the conviction and sentence on the appellant , they upheld the conviction 
of one other of the prısoners but substituted a sentence of transportation for lıfe 
for that of death and quashed the convıctıons of the other appellants "The evidence 
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shovved that there vvas undoubted enmity betveen the murdered man and the 
appellant and therc ıs alsq no doubt but that the former vvas attacked by a considet- 
able number of persons, some of vvhom vvere armed vvith vveapons, that he vvas 
killed and his body aftervrards disposed of so that no trace ofit has been found. İt 
has not, hovvever, been dısputed before the Board that there vvas not ample evidence 
upon vvhich it cöüld be found that the man vvas murdered, and the only questıon 
vvas vvhether the evıdence shovved that the appellant took part ın the murder 
The murder took place at the Gorevvalla vvell ın the vıllage vvhere the murdered 
man vvas İyıng on a cot Tere vvere several persons called vvho alleged they vvere 
eye-vvıtnesses  Among them vvas a “ patvvarı)” Lachhman Das, vvho happened 
to be at the vıllage that night in the course oT his düties He vvas examıned before 
the commutting Magistrate and there gave evidence in cönsiderable detail shovving 
that the appellant took a promınent part ın the attack on the deceased, and he 
vVas cross-examıned by counsel for the accused On December 8, 1948, the 
appellant, along vvıth the other accused persons, vvas comimitted for trial to the 
Sessıons vyhich vvere held on fanuary 19, 1944. On lanuary 6, a summons vvas 
served on Lachhman Das ordering him to appear and give evidence at the trial 
on the ıgth.” "This summons vas served upon him by a Police Officer, Ganda Sıngh. 
Lachhman Das vvrote on the summons : 

“ Sır, Tam seriousiy ill and am unable to attend the Gourt Mystatement may kındly be recorded 
at my place of resıdence” 
and gave ıt to ihe Polıce Officer.- H€ did not appear at the trial and the officer 
vvas called and hıs evidence vvas as follovvs " 

“Tyvas entrusted vvith the sümmons issued for the service of Lachhman Da$ 1 found him ill 
and unable to move from hıs house He s suffering from tuberculosis: 1 göt a report to that effect 
made by the patvarı on the summons”” 

The Public Prosecutor, on that evidence, applıed to have his statement made 
before the Magıstrate transferred to the Sessıons file and read, under section 93 of 
the Evidence Act İt appears that counsel for the accused stated that he had no 
obyectıon to this bemg done and thereupon the learned Additional Sessions Pudge 
admıtted the statement. "The materıal provısıons of section a are in these vrords : 

“ Evidence given by a vvitness in a yudicial proceedıng ıs relevant for the purpose of provıng, 
ın a subsequent yudicial proceeding, or in a İater stage of the same yudicial proceedıng, the truth of 
the facts vvhıch it states, vvhen the vvitness is incapable of giving evidence or if his presence cannot be 
Obtarmed vvithout an amount or delay or expense vyhich, under the circumstances of the case, the 
Court consıders unreasonable,” 

VVhere it is desired to have recourse to this section on the ground that a vvitness 
1s incapable of giving evidence, that fact must be proved, and proved strictiy. İt is 
an elementary right of an accused person or a İttigant in a cavil suit that a vvitness 
vvho ıs to testify agaınst him should give his evidence before the Court tryıng the 
case vhich then hasthe opportumity ofseemg the vyitness and observing: his demea- 
nour and can thus form a far better opınıon as to the reliabılity than ıs possible 
İrom readıng a statement or depositıon. İt ıs necessary that provısion should be 
made for exceptıonal cases vvhere it is impossible for the vvitness to be before the 
Court, and ıt is only by a statutory provision that this can be achieved, But the 
Court must be careful to see that the condıtıons on Vvhich the statute permits previous 
evidence given by the vvitness to be read are strictly proved. İn a civil case, a party 
can, if he chooses, vvaive the proof, but ın a criminal case strict proof ought to be 
given that the vutness ıs capable of gıiving evidence, İn the present case the only 
evıdence vvas that of the Police Officer already mentuoned and his visit vyas thirteen 
days before the trıal, The officer vvas not a proper person to prove from vvhat 
dısease the vvıtness vvas suffering ş he could only say vhat some one told him, If 
such evidence as hesgave vvere sufficent, ıt vvould mean that any reluctant vvıtness 
could take to hıs bed vvhen he found there vras a likelihood of being served vrith. a 
vritness summons and get excused from attendance by telling the server that he 
vras suffering from some serious complaınt, "Their Lordships dö nöt mean to lay 
dovvn that ın every case there must be evidence of a medical man, vvhere excuse 15 
sought on the ground of physıcal mncapacıty, "That is not the lav in England see 
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E. v .Noakesi and there is no reason for a different rule to apply m India. There 
may be many cases in vvhıch the facts are such that the"ıncapacıty can be proved 
by a lay vvıtness "There vvas no evidence at all except that the polıceman found 
the vvıtness vvas ill thırteen days before the trial and as he vvas not competent to 
speak to the ılİness, themr Lordships are öf opinion that there vvas no evidence 
before the Court that he vras ıncapable of gıiving evidence of Tanuary ig The 
learned Addıtıonal Tudge vvas no doubt largely influenced by counsel for the accused 
consentıng to the evıdence bemg read, but in their Lördships” opinion that does 
not do avvay vvith the necessıty of the Court bemg satısfied by the proof Nerther 
counsel nor hıs cltent could have had any personal knovvledge on the subyect, unless 
ındeed counsel had recently seen the vvitness, in vvhich case he could have so mnformed 
the Court and not merely given a consent İt may be that there are some matters 
as to vvhich it vvould be possible for a prisoner to consent to be taken as proved though 
no strıct evidence vvas given , if there are, as to vvhich their Lordships express no 
opınıon, they could only be such as might reasonably be supposed to be partıcularly 
vvithın the knovvledge of the accused "Theıir Lordships accordingly cönsider that 
thıs previous statement vvas vvrongily admıtted "Theıur Lordships vvould also observe 
that though, ın thıs case, the accused vras represented before the commuttıng Magıs- 
trate and the vvıtness vvas, therefore, cross-examıned, ın very many of these cases, 
the accused ıs not represented at thıs stage, so vvhile he has the opportunuty to cross- 
examıne, ıt ıs not often that thıs vvould pe effectıvely done “This is another 
reason for exercısıng great care before admıtting a statement 


Next ıt vvas contended for the appellant that ıf the prevıous statement of 
Lachhman Das vvas ınadmıssıble, the appeal must be: allovved as ıt vvas on that 
evidence that the Hıgh Court relhed in “üpholding the conviction Before this 
Board vvill advıse Hıs Mayesty to allovr an appeal ın a criminal case on the ground 
of the mısreception of evidence, they require to be satisfied that grave and substantıal 
ınğustice has been caused thereby In their Lordships” opinion, there vvas ample 
evidence to yuüstify a coönviction in (his case apart from Lachhman Das”s statement, 
and they feel no doubt as to the guılt of the appellant "The trial Tuüdge vvho 
savv and heard the vvitness savv nö Treason to disbelteve the eye-vvitnesses 
on the mam pomts in their evidence, İt appears to their Lordships 
that the mam reason the High Court had for not accepting their 
evıdence as satısfactory vvas that it did not accord in all aspects vvith that of Lachh- 
man Das, and because he apparently dıd not see the tvvo prıncıipal vvitnesses, Mula 
Sıngh and Mangal Sıngh, at the scene of the murder, to vvhich he himself vvas not 
partıcularly close Considering the number of people vvho vvere collected at the 
spot, eıther as partıcıpants ın the attack or as onlookers attracted by the uproar, 
ıt is no ground for disbeleving vvitnesses vrho have given an apparently reliable 
account and vvhose evıdence vvas belteved by the trial Tüdge, that another vvitness 
says he dıd not see them there, as mıght vvell be the case Another reason 
given by the High Court for dısbelieving Mula Singh vvas that he gave as a reason 
for hıs presence on the scene that he vvas suffering from dysentery and had gone 
to the vvell to relieve hımself "The Hıgh Courtdo not belteve he vvould have gone 
a dıstance of 6oo karams for this purpose. But there vvas no evidence that his house 
vras so far from the vvell and he denfed that it vvas Moreover, if the statement of 
Lachhman Das ıs excluded, it follovvs that the prıncıpal reason given by the Hıgh 
Court for not acceptıng the evidence OT the eye-vvitnesses, vvho as has already been 
said vvere not disbelteved by the learned Tudge, no longer exists Looking at the 
evidence as a vvhole, theır Lordships entertaın no doubt that the appellant took 
an active partin the murder, and they vvere accordıngiİy unable to advıse His Mafesty 
that there vvere any grounds for quashing the convıctıon. 


Solicitors for Appellant : Dozg/as Grant and Dold 
Solicitor for Respondent : So/7ct/or, İndia Office. 
V.S. - — Abbeal dismissed. 
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.IN THE HİGH COURT OF TUDİCATÜRE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LITONEL LEACH, C/zef 7ushüce, AND MR. TusricE 
LAXSEHMANA RAo. 


Nacharammal and others .. Aötellanis” 
v 0 
Veerappa Chettiar and others ı Resbondents. 
Cınl  Procedure Code (V of 1g08), section 48—Period” of) ttvelge years-—Starlıng: bont—Decree to ba 
executed tohere there has been an abbeal and second abbeal 


VVhere the plaıntıff obtaımed a conditional decree in a suit vyhich vvas confirmed on appeal 
subyect to a slıght mödificatıon and second appeals by, both partıes vvere dismissed and the decree- 
holder filed an executlon applıcatıon vvithin tvvelve years from the date of dısmıssal of the second 
appeals, on a contention that it vvas barred by section 48 of the Cıvil Procedure Code, 


Held, that as the decree to be executed ıs that of the appellate Court of final yurısdıctıon vvhere 
there has been an appeal, and as the period of 12 years under section 48 has to be computed from 
the date of such appellate decree, the applıcatıon vvas ın time 


Manavıkrama v Unnuağban, (18901) 2 ML, 3 İLR.ı: Mad 7?7o, Bhuğ İndar Bahadur Singh v 
Başa Bahadur Singh, (igoo) To M.L.İ go LR 27 IA 2og ILR ə8All ıso (PC ), Ö?z .Varaım 
v  Teibal Bikrarq Bahadır, (ıgio) so MLV 87 LR 371A yo-ILR əzAİll ag: (PC), and 
11051 Gendan Singh, (1g26) 51ML.İ yğı LR 31A ig? IİLRÖPat əo4at 28(PC) 

ollOvv 

Nagahınga Chetiy v Srinivasa Ağşyangar, (ıg41) 1 ML. göb, not follovved 

Appeal under clause T5 of the Letters Patent against the yudgment of the Hıgh 
Courtfi dated yth March, 1945, ın A.sA A, O No 66 of Tg44, preferred to the 
Hugh Court against the order of the District Court, Madura, dated gth November, 
1943, and made in A. S. No, 55 of igaş (E. P. No. os of 942, in O S No. öy of 
ıg2o, Sub-Court, Dindigul). ı 

T. Krishna Rao for Appellants 

T. V. Muthukreshna Aıyar and K, Parasurama Ayar for Respondents. 

The Tudgment of the Court vvas delivered by 


The Chef Tustce.—YVhe question in this appeal is one of limitatıon. 

On the ıst December, 922, in O. S. No. 27 of ı92zo, ın the Court of the Sub- 
ordınate yudge of Dındıgul, the plaintıff obtained a conditional decree for possession 
of property ın sutt. On the ə8th September, 1926, that decree vvas confirmed 
subyect to a modificatıon vvith regard to the amount to be paıd under the decree. 
Both sides appealed to thıs Court On the zıst November, 19go, theır appeals vvere 
dısmissed Ön the ışth August, 1942, the decree-holder filed an applıcatıon for 
execution “The alıenees from the first defendant contended that the applıcatıon 
vyas barred by reason of the provısıons of section 48 of the Code of Civil Procedure. 
The Subordınate Vudge held that the petition vras not barred and hıs decision vvas 
concurred ın by the District Pudge. On second appeal Kuppusvamı Aiyar, /, 
agreed vvith the Courts belovv, This appeal is from his yüdgment, 

The appellants say that section 48 of the Code of Civil Procedure preseribes 
a, period of tvvelve years İrom the date of the decree of the trıal Court and rely on 
the decisıon of a Bench of this Court (Burn and Mockett, İ/) ın .Vagalınga Chetty 
v, $rınivasa Aiyangar1, VVe shall refer to that decisıon presentİly 

Tt is a vvell-settled principle of lavv that the decree to be executed ıs that of the 
appellate Court vrhere there has been an appeal, 1n Adananıkrama v Unmağğan?, 
thıs Court (Muthusvvamı Aryar and Parker, TT.) held that vvhen an appeal has been 
heard, ehe decree of the appellate Court b€comes the final decree ın the suıt, and 
the ohly one capable ofexecutıon. The Privv Council have made sımılar pronounce- 
ments ın three later cases, namely, ın Blu İzdar Bahadır Sınghv. Bia: Bahadır Singh3 
Bru Naran v. Teybal Bökram Bahadır, and Tomad Hussam v. Gendan Singh. "Yhese 
decısıons, except the last one, had reference to the Code of 882. Section 280 of 


€ L P A No 38 of 1945 Iyth December, 1945 
t (ıg45) 2 M. L.İ.r9?. ... 
ı. (941) 1 ML. 365 B 4 (1910) zoM.L7 567 “LR 371A.7o: 
o, (ığgı) 2 M.L./) sg ILR 5 Mad. ızo 1....R 32 All, 295 (P C). 
s (ig0o) 1oML ogo LR 271A gog. 5 (1926): M.L/V 7ör: L.R. 331A, 
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that Code corresponds to section 48 of the present Code but vvas rather differently 
vvorded Sectton 2go of the old Code said əşter afa that vvhere an applıcatıon had 
been made to execute a decree, no subsequent applıcatıon to execute the same 
decree should be granted after the expıratıon of tvvelve years from the date of the 
decree sought to be enforced “or of the decree (ıf any) on appeal affirmıng the same ” 
In section 48 of the present Çode, the startıng pomnt is the date of the decree sought 
to be executed "There ıs no reference to an appellate decree Obvuously the 
alteratıon in the vvordıng vvas not ıntended to make the decree of the trıal Court 
the startıng poınt even if there vvas an appeal, "The omıssıon of the vvords “ or of 
the decree (if any) on appeal” means merely the omıssıon of unnecessary vvords. 
VVhere an appellate Court passes a decree ıt takes the place of the decree of the 
trıal Court İn 7azıad Hussan v Gendan Singhl, a decision under the present Code, 
the Tudıcıal Committee approved of this statement . 

“€ If an appeal ış preferred, the final decree ıs the decree of the appellate Court of final 

yurisdiction VVhen that decree is passed, it is that decree and only that vvhich can be made final 
ın the cause betvveen the partıes”” : 
It ıs true that Burn and Mockett, H7 , ın /Vagalınga Chetiy v Srinivasa Azyangar?, did 
express the opinion that the tvvelve years starts from the date of the trıal Court”s 
decree "The learned Tudges had misunderstood the effect of the yudgment of the 
Full Bench of this Court mn Ramachandra Rao v Parasuramayya8. İt vvas there held 
that vvhere a decree has been amended, the tvvelve years period does not commence 
from the date of the amendment but from th$ date on vvhıch the decree vvas passed 
It vvas certaımniy not the intention of the Full Bench to hold that the period starts 
from the trial Court”s decree vvhen that decree has been replaced by an appellate 
decree "The yudgments delivered ın that case lend no support for the yudgment 
ın /Vagalınga Chetiy v Srümvasa Aşyangar? in this cöonnection 


In the present case, the perıod of tvvelve yearscommenced on the z2ıst November, 
ı980, vvhen this Court dismissed the second appeals. "Therefore the application 
for executuon vvas vvell vvıthın tıme. 


The appeal ıs dısmıssed vvith costs. 


V.P.S. — Apbeal desmissed. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT MR TusrıcE PATANTALI SASTRTI. : 


Srı Gangavamsam Satyanarayana ... Pehiioner”" 
0, 
Routu Ramasvvamınaıdu and others Resbondenis, 


Madras Agrecultunsis” Relef Act (İV of 1998) section yo (2) (1)—4ğgleabilitiy — Mortgagee to tağe 
ossession and. engoy brofits in heu of) interest—Contingent shbulatıon for bayment of interest on amount tohich 
accordıng to ihe bargaın the morigagee is authorised to adıance and add to the morigage amount—Exemötton 
under section 10 (2) (t) does not abbly 


VVhere a mortgage vvas executed by vvay of renevral of an earlıer mortgage for a certaın sum 
and for a further sum due under a compromıse decree and ıt vvas provided that the mortgagee vvas 
to take possessıon of the mortgaged propertıes and enyoy the rents and profits ın İeu ofınterest, and 
that ın the event of certaın specıfied ırrıgatıon sources gölmg into disrepair the mörtgagor should pay 
mterest on the excess over a specıfied sum necessary for the repaırs vyhıch vvas payable along vvith 
the prıncıpal sum as a condıtıon precedent to redemptıon, 


Held, that ıt vvas ımmaterial vrhether the çontingent stipulatıon for payment of interest vvas in 
respect of the amount advanced to the debtor or vvas ın respect of an amount vvhich accörding to 
the bargaın betvveen the partıes the mortgagee vvas authorısed to advance on account of the debtor 
addıng ıt to the mortgage account İn the İlatter case also, the amount must be regarded as part 
of the amount due under the mortgage and as such the mortgage vvas not covered by the exemptıon 
under section 1o (2) (z) of the Act and ıs lhable to be scaled dovm under the provisions of the 


Act 
“Tagannatha Aşyangar v Senm Veera Chethar, (1g41) 1 ML.)  ?ə, follovved 
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Petition under section rış of Act V of Tgo8, praying that the High Court vvll 
be pleased to revise the order of the Court of the Distiict Münsiff of Parvatipur dated 
goth October, 1943, and passed in O. P. No. 52 of r942. 

S SSötarama Ayar for Petitioner. 

$: Ramamurthiy for Respondenis. 

The Court delivered the follovving : 


TUDGMENT —This revision petition arises out of an applıcatıon made by the 
petitıoner under the rules framed under Madras Act TV of rg38 for a declaration 
that the debt due by hım to the respondent under a mortgage for Rs. ə,ooo dated 
gih Aprıl, I9QII, vvAs dıscharged under the provisions of that Act. The Court 
belovv has dısmıssed the applıcatıon on the ground that the exemptton under sec- 
tion 1o (2) (2) of the Act applıed to the case and that therefore there vvas no questıon 
of scalıng dovvn the debt Hence thıs Civil Revision Petition. 


The bond of I911 vvas executed by vvay ofrenevval of an earlıer mortgage dated 
the ı6th May, 1894, to the extent of Rs Tr,ooo and for a further sum of Rs. r,ooo due 
under a corppromise decree in O S. No ro4 of rgoş “The Court belov in con- 
sıdering the applıcabılity of section To (2) (2) to the case has based its conclusion 
exclusıvely upon the earlter bond of 1894 and made no reference vvhatever to the 
bond to vvhıch the provısions of the Act vvere sought to be applıed. This is obvi- 
ously vvrong "The question for consideradion vvas vyhether the provisions of the later 
bond of IgII vvere such as vvould brıng”the case vvithın the scope of section 1o (2) (ə). 
It ıs, hovvever, unnecessary to remit the case to the Court belovv for the consıderatıon 
of this questıon as the matter ıs clear on the terms of thıs bond İt ıs executed in 
favour of 7 persons apparently members of a iomnt famıly, 3 of vvrhom vvere parties 
to the original deed After recıtıng that the prıncıpal advanced under that deed, 
namely, Rs 1,000 vvas outstandıng and that a further sum had become due under 
the compromıse decree referred to above, ıt provided that the same lands vvhıch 
vere mortgaged under the earlıer deed vvere to be the security for the sum of 
Rs o,0oo made up as aforesaıd "The mortgagee vvas to take possessıon of the 
propertıes and enyoy the rents and profits ın İleu of interest. It is also provided 
thatıf certaın specified irrigation sources for the lands mortgaged requufed repairs 
to be effected to the extent of more than Rs 16-4-o the mortgagor should pay 
interest on the excess at the rate of Ig per cent. per annum, and such excess 
amounts together vvith interest calculated as above should be paid along vvıth 
the sum of Rs 2,000 as a condition of redemption of the properties by the 


mortgagors. 
It ıs argued for the petitioner that this mortgage does not fall vvithin the exemp- 
tıon in section 10 (2) (z) as it contaıns a stipulation for payment of interest due to 
the mortgagece ın the contıngeney referred to above, as even a stıpulatıon for payment 
ofınterest ın certaın events takes the case out of the scope of the exemption T think 
the contentıon must be accepted as it is supported by 7agannatha Aıyangar v. Senn 
Veera Chettarl, vvhiıch shovvs that even a contingent stipulatıon for payment of 
mnterest to the mortgagee 1s sufficient to take the case out of the exemption. Mr 
Suryanarayana for the respondent, hovvever, urges that the decısıon referred to above 
has no applıcatıon here as the stıpulatıon for ınterest in that case vvas ın respect 
of the amount advanced to the debtor, vrhereas here interest ıs payable only on the 
cost of repaırs ıncurred by the mortgagee in excess of a specified sum No doubt 
the decıision admıts of that distınctıon. But ıt seems to me that ıt ıs ımmaterial 
y”hether the contıngent stıpulation for payment of ınterest ıs ın respect of the 
amount advanced to the debtor or is in respectofan amount vvhıch according 
to the bargaın betvveen the partıcs the mortgagee ıs authorısed to advance on 
account of the debtor addıng it to the mortgage amount In the latter case also 
the amount must be regarded as part of the amount due under the mortgage 
As already observed, the payment of this amöunt in addıtıon to the 
amount of Rs z,ooo ıs made a condition of redemption and the security granted 
5———— . 





I (ıgqı) ı M. L.İ. 73. . ə 


T) KESHAVA BHATTA 2. KRIŞHNA BHATTA. İŞ1 


under the deed covers this addıtional sum. No distinction can, therefore, be dravn 
for this purpose betvveen the amount orıgınally advanced. under the document and 
the amounts vvhıch the mortgagee ıs authorısed to spend on account of the 
mortgagor on repaırs to the ırrıgatıon sources It follovvs that the mortgage in 
questıon 1$ not covered by the exemption under section ro (2) (2) and ıs hable to 
be scaled dovr under the provısıons of the Act. 


Appliyıng, hovvever, these provısıons, it is seen that the petıtıoner derives no 
benefit. He has elected to seek reltef under section 8 (2) and not under section 8 (1). 
For the purpose of section 8 (2) it has been decided in Venkaza Siddayya v. Sanabbal 
that ın dealıng vvıth a consolidated debt, payments made tovvayds the debts consoli- 
dated should be clubbed together and "treated as payments tovvards the consolıdated 
debt Appiyıng sectıon 8 (3) ın the light of that decision, it is found that the sums 
paıd under the mortgage durıng the period ıt vvas in force vvas Rs. r,7oo, vvhile 
tvvıce the amount of the prıncıpal as defined ın the explanatıon to the section 18 
Rs. 4,0oo. "The amount payable, therefore, to the credıtor vvill be Rs. ə,goo, vvhile 
accordıng to the provısıons oftthe bond, the petitioner is entitled to redeem the mort- 
gage by payment of Rs 2,ooo only, no claım havıng been made for the cost of 
repaırs. Applıcatıon of the provısıons of the Act to the debt ın questıon does not 
therefore ın any vvay benefit the debtor. 


The applıcatıon fails on this ground, and the revisiqn petition is dismissed vvith 
CosİS. 


V,P.S. Petitton dismissed. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT .—MR. Vusrıce CHANDRASEKHARA AIYAR, 
Karathıgundı Keshava Bhatta ... Aöğellant”" 


0. 


Sunnangulı Krishna Bhatta ..  “tesbondent, 


VVater rıghts—Percolatıng ioater—Duversion qf”—Limüls to exercise of rights by ooner—.Neto bond absiractıng 
tpaler flovring in: a suüyface channel—Adioining onner entitled to use the məater of the channel —Raght to rehef 


Though as a general rule no actıon İtes for the obstruction or diversion of percolatıng vvater 
even if the result of such abstractıon be to dımınısh or to take avvay the vvater from a neimghbouring 
vvellin an adyoımıing land, thereıs an exception thatın dravvıng subterranean vvater from the ad)oming 
field one cannot dravr off vvater flovvıng in a defined surface channel through that adyoııng land 


VVhere a nevvly dug pond had the effect of tappıng and causıng a diminution of the vvater floving 
in a defined surface channel vvhıch an adyoıning övvner had a right to use for his lands lovver dovn, 


Held, that ıt vvas an actıonable vvrong that must be prevented by the ıssue of a mandatory ınyunc- 
tıon directing the filling up ör obliteration of the pond so as to secure that the channel vvater vvas not 
abstracted ınto the pond by percolatıon 

Appeal agaınst the decree of the Court of the Subordinate Tudge of South 


Kanara, ın A S. No 2680 of 1943, preferred against the decree of the Court of the 
Dıstrıct Munsıff, Mangalore, mn O S. No. go of i939. 


K, Y. Adıga and $ Ramayya .Nayak for Appellant. 
K. Vıittal Rao for Respondent. 


The Court delivered the folloving 


TUDGMENT.— The defendant is the appellant and the question betvveen him 
and the plaıntıff relates to their respectıve rights to use the vvater of a ?Royz or 
channel passıng to the east of their lands “The plan Ex P-8 prepared by the Com- 
missioner shovvs the relatıve positions of the fields of the plaintiff and the defendant 
and the £fodu The lovver Courts have restricted the right of enioyment of the vvater 
of this £2odu by the defendant in accordance vuth vhat they considered to be the 
true meanıng of the karar or compromise that vvas entered ınto betvveen the partıes 
in the year ıgış, Ex P-r and a decreec ın O S. No. 398 of ı9ı2, a copy of vvhich 
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has been marked as Ex. P-4 "The defendant does not seem to have any greevance 
agaınst the decrees of the lovver Courts ın so far as they restrict him to use the vvater 
of the channel for partıcular lands belonging to him but not for other lands vrhich 
he has converted into garden after the date of the compromıse. Hs chief complaınt 
is that he has been vvrongfully asked to close the pond “Y” in the field marked 
GH FE inthe Commissioner”s plan. A mandatory ınyunction vvas issued against 
him to close this pond on the gröund that the vvater flövvıng north to south in the 
ihodu vras abstracted by the pond “Y” vvhich the defendant had recently dug and 
that consequently there vvas a dımınutton in the supply of the channel vvater vyhich 
the plaıntıff vvas entitled to use for his lands lovver dov. 


Mr Adıga urge$ on the authorıty of the"vvell-knovvn cases of Aclon v Bömdelli 
and Chasşemore v. Rachards? that this: portion of the decrees of the lovver Courts is 
vrrong, because the general rule ıs that the ovvner of a land has got a natural right 
to all the vrater that percolates or flovvs ın undefined channels vvithin his land and 
that even if his obyect in digging: a vvellor a pond be to cause damage to his neıghbour 
by abstractıng vvater from hıs fteld or land it does not in the least matter because ıt is 
the act and not the motıve vvhich müst be regarded. No actıon hes for the obstruc- 
tion or diversion of percolatıng vvater even if the result of such abstractıon be to 
dıminish or to take avvay the vvater from a neighbouring vvell in an ad?oining land. 
1o this general rule an exception has hovvever been incorporated by the decısıons 
in Grand Tunctton Canal Co v. Shugar3 and English v. Metroğolitan VVater Board“, vrhich 
lay dovn the proposition that in dravvıng subterranean vvater from the adyoınıng 
ficlds a man cannot dravv off vvater flovving in a defined surface channel through that 
adyomıng land Lord Hatherly pormts out in the first of the tvvo cases that 
“ İf you cannot get at the underground vvater vvithout touchıng the vvater ın a 
defined surface channel you cannot get atıt at all You are not by your operatıons, 
or by any act of yours, (o diminish the vvater vyhich rünsin a defined channel . . .” 
İn the Lavr relatıng to casemenis ın İndia by Peacock the follovvıng passage occurs 
at page 292. 

“ The general rule that a landovrner has a natural right to divert or approprıate vvıthin his ovvn 

land, vvithout regard to his neighbour, vvater percolatıng or flovvıng in undefined channels must be 
taken vvith this reservatıon, that if he cannot effect such diversion or approprıiatıon vvithout appropriat- 
ing vvater from a stream flovving in a defined channel, he may not do so at all” 
This rule based on the tvvo decisions referred to above applıes ın thıs country as vvell 
and the lovver Courts vvere yustified in holding that as the pond “YY” had the effect 
Of tappıng the vvater flovuıng ın the channel, it is an actıonable vvrong that must be 
prevented by the ıssue of a mandatory inyünction, 


But the questton still remaıns vvhether it is necessary to gö so far as to direct 
the defendants to fill up or obliterate the pond altogether or vvhether ıt is enough to 
gTve instructions to secure that the ikodu vvater is not abstracted ınto the pond by 
percolatıon İtasın evidence that the pond has got its ovyn sprıngsın the north and 
vvest, So a part of the vrater in this pond is the vvater to vhich the defendant is 
entıtled. Ttis only as regards that part of the vvater that may come ınto ıt by means 
of percolatıon from the channel that the plaıntıff can say that ıt should not be allovved. 
So 1 think it vvill be enough to substitute in the place of the mandatory ınyunction 
granted by the lovver Courts, vvith reference to the pond “Y” an inyünction dırectıng 
him so to cover the eastern side of the pond vvith cement mortar as vvould prevent 
vvater. percolatıng from the channel into the pond. He vvill carry out this vvork 
vvithin three months from this date Tn default the decree of the lovver Court vrill 
stand affirmed. 

Mr. Adıga raısed a nevv pomnt not taken ın the Courts belovv relatıng to the 
amountof Rs ıso avvarded asdamages Hesaid that the plaıntıff could get damages 
ın respect of the fields that vvere contemplated as entitled to ırrıgatıon İrom the 
channel vvater at the tıme of compromise but that he could not get damages ın res- 
pect of fields vvhıch he might have recently converted into garden lands He pointed 
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out that vvhile the compromise dealt vvith the plamtıff”s fields of an extent of one 
acre and 6g cents, the plaıntıff spoke ın hıs evidence that $ or 4 acres had been 
damaged, vvhıch proved conclusively that he vvas clammıng damages for a larger area. 
"This, hovvever, is not a question that can be allovved to be raised novr asıtıs a question 
of fact and cannot be decıded vvithout further investgatıons. 


Subyect to the alteratıons ındıcated above in the decrees of the lovver Courts 
vvıth referpnce to the pond “Y”, the second appeal stands dısmıssed vvith costs (Leave 
to appeal ıs refused.) 


Vs. — Abbeal dismissed. 
IN THE HIGĞH COURT OF VTUDİICATURE AT" MADRAS. 


PRESENT —SIR ALFRED HENRY LIONEL LEACH, Cötef Tuüshice AND MR. 
TusricE KOMAN. 


The Board of Commiıssıoners for Hindu Religious Endovmenis, 
Madras, represented by its Presıdent ... Aöğellant” 


0, 
Thummalapallı Sıvarao and others .. Resbondenis, 


Madrasş Hindu Religious Endourmenis Act (11 of 1927), section 57-—Scobe of) the bomers of the Board ın 
regard to the abbomtment of managıng trustees—Scheme vesting management ın one hereditary and tito nön-hereditary 
İİ brovding for the abbomntment of any one of the three as the managıng trustee—İf ultra vires 
the Boar e 


A scheme framed by the Hındu Religious Endovvments Board ın 1926 in respect of a non-excepted 
temple vested the management ofıtın a board of three trustees, one ofthem to be a member ofa famıly 
v/hıich possessed a hereditary right to the trusteeship Tn 1942 the Board modified the scheme “The 
modıficatıon provıded that the Board should appoınt any one of the trustees as the managıng trustee 
for such period as it might deem fit, and it vvas empovvered to entrust him vvith such povvers as it might 
deem fit and to remove hım from such office for good cause, On a question vyhether the modificatıon 
vvas ultra vires the Board in that the Board had no povver to appoimt a non-hereditary trustee as managıng 
trustee, R 

Held, that the Board had the povver to appoınt any trustee vvhether heredıtary or non- 
heredıtary to be the managıng trustee for a period and hence the modificatıon vvas quite vvithin its 
povvers z 

Appeal agaınst the decree and the yudgment of the Dıstrıct Court of Kistna, 


Chılakalapudı, dated əgth Tune, 1944, and passed in O, S. No. 6 of 1949. 
FE, Subba Rao and M) Seshachalabatln for Appellant. . 
V. Rangacharı for Respondents. 


The Tudgment of the Court vvas delivered by 


The Chef .Tustice —This is an appeal from a decree of the District Vudge of 
Kıstna amending a scheme fiamed by the Hindu Religious Endovvments Board 
under section 57 of the Madras Hındu Religious Endovrments Act “The scheme 
vvas framed ın respect of the Srı Bhımesvvarasvvamı temple at Gudıivada İtis növv 
admıtted to be a non-excepted temple and thatthe famıly of Thummalapallı Venkata- 
krıshnayya possessed a hereditary right to the trusteeshıp. On the ı8th Vune, ı926, 
the Board framed a scheme under vvhıch ıt vested the management of the temple 
in a board of three trustees, one ofthem to be a member of thıs famıly. On the th 
November, 1I942, the Board modıfied the scheme. Clause s of the modifled scheme 
provıded that the Board should appoınt one of the trustees as the managıng trustee 
for such period as it might deem fit vath povver to remove him from the office of 
managıng trustee for good and suflcient cause and that the Board mıght enirust 
hım vvith such povvers as it might deem fit from tıme to time in the interest of the 
ad mınıstratıon “The heredıtary trustee obyected to this provision and filed a sult 
ın the District Court for its cancellatıon. Ş 


The learned District Tudge held that clause 5 of the modified seheme vvas u/ira 
oıreş the Board He considered that the Board had no povver to appoınt one ofthe 
other tvvo trustees as the managıng trustee 1n accordance vvıth hıs findıng he 
amended the scheme by providıng that there should be three trustees : 
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““ One of them beg the heredıtary and managıng trustee from Thummalapallı Venkatakrısh- 

nayya”s Tamıly ın vvhich it is vested ” 
He directed that the heredıtary trustee should alvvays be the managıng trustee 
subfect to certaın safeguards "The Board have appealed on the ground that the 
.Tudge erred in holding that it had exceeded its povver in möserting clause 5 in the 
modified sceheme. "The contentıon is vvell fovunded Tn Ezresinamacharlu v Ranga- 
charlu1, this Court held that under section 6ş of the Madras Hindu Religious Endovv- 
ments Act the Board had povver to appoınt any trustee, vvhether herediıtöry or non- 
hereditary, to be the managıng trustee for a period Section 6g expressiy empovvers 
the Board to define the povvers and duttes of the trustee or trustees, and ıt vvas by 
vırtue of this provısion that the Court held ihat the Board had povver to appoımt 
any one of the trustees to be the managıng trustee for a period Sectıon 69 refers 
to excepted temples Sectıon 57 under vvhich this seheme vvas framed only refers 
to non-excepted temples, but the section confers on the Board the same povvers ın 
thıs respect as are conferred on the Board by section 63 “Therefore the decision 
ın Eyishnamacharlu v Rangacharlul has direct applıcatıon here İt follovvs that the 
District Pudge erred in holding that the Board had no povver to appoint a non- 
heredıtary trustee as the managıng trustee. 

There ıs no reason, provided that the hereditary trustee is a fit and proper 
person, vrhy he should not be appornted to the office , and ın a case lke the present 
one preference should be given to him. İn these circumstances İearned counsel 
have ıntımated to the Court that they vvill probably be able to agree to amend- 
ments ın the scheme framed by the Dıstrıct Tudge so as to satısfy all the partıcs. 
VVe allovv the case to stand adyourned until the sth November, 1945, vvith a vievv 
to a settlement : 

This appeal coming on for orders by adyournment this day, the Gth day of 
November, 1945, the Court delivered the follovvıng 

TUDGMENT —lhe partses have agreed upon the terms of the scheme. "The 
scheme agreed upon vil be substituted for the scheme settled by the Dıstrıct Tudge, 
vyhose decree vvill be amended accordingiy. 

"The costs of the partıes vvill come out of the estate, 

Vs —— Decree amendıd. 


: IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT — MR. İusrıcE BYERS 


V.R R Sami Ayyar .  Afellani " 


Madras House Rent Control Order (1941), sechon 7 (A)—Scobe—S:at for etieiton—Cunl Courts, if debar:ed 
from. entertarnıng and adfudicuting uğon, 

Section 7 (A) ofthe Madras House Rent Control Order does not deprive the Civil Cöuürts of their 
povver to entertaın suıts for eviction and to adyudicate upon them “The section merely  controls 
the executuon of such a decree by prescribing a special procedure vyhere eviction is sought 


Mahmood v Ferala Corğoratıon, Lid , (ı945) 1 M.Lİ 44, dissented from 
Appeal against the decree of the Dıstrıct Court of Tinnevelly mn A S No 955 
Of 1944, preferred agaınst the decree of the Qourt of the District Münsiff of Tinne- 
velly, ın O.S No 148 071944. 


K. Venkatesmoaran for Appellant. : 
“Tüe Court delivered the follovving 
UDGMENT —lhe main ground urged ın seeking the admission of this Second 
Appeal ıs that the decree for eviction is contrary to section 7 (A) of the Madras 
House Rent Control Order, 1941. "The learned District Tudge held that this provı- 
sıon did not oust the yurisdiction of the Civil Court to grant a decree for evıctıon, 
but merely controlled the executuon of such a decree by prescribing: a special pro- 
cedure vvhere evıction 18 sought. A reference to sub-clause (zz) of clause (05) of 
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sub-rule (2) of rule ör of the Defence of İndia Rules indicates that this vievr of the 
scope of section 7 (A) of the House Rent Control Ordef ıs correct, and that the 
yurisdiction of the Civil Cöurts to grant a decree is not ousted 


Reliance ıs placed on the decisıon of Chandrasekhara Afyar, 7 , ın A/akrmood 
v Eerala Corğoratıon, Ltd ,1 but vnith due respect 1 consider that the vvording of 
the section s not such as to deprive the Civil Courts of their povver to entertaın suıts 
for evıction and to adyıdıcate upon them VVhat the Control Order prohibits is 
evıctıon outside the provision of section 7 (A) of the Order, and to hold that the 
entıre yurisdiction Öf the civil Cöürts in these matters apart from eviction ıs excluded 
vvould be ıgnoring the limitations plaeed by rule 8 (2) (22) (7?) on the exercise of 
the delegated povvers Hovvever, it is unnecessary to consider this aspect of the 
matter any further because the pomt vvas clearly abandoned in the trial Court, 
although the learned District Tüdge vvrongly allovved it to be revived” before him 
ın appeal , but this apart it is clear that the appellant is still protected by the 
Control Order . 

It is further contended that the learned District Tudge has not properiy framed 
the poınts for decısion $ in specific terms he may not have done so, but his dıscussion 
shovvs that they vvere present ın hıs mımnd, and the error ıs not a substantıal one 
vvıthın the meanıng of section Too (1) (c) of the Gode of Civil Procedure “The 
final poınt taken ıs that the learned Tudge has not dealt vvith the question of notice 
to qurt As the ınvalidity of the notice depended on the tenancy bemg an annual 
one, vvhıch the defendants vvere unable to prove, the point vvas probably taken no 
further than the grounds of appeal 


The appeal ıs ordered to be dısmıssed vnder Order 47, rule rr of the Code of 
Civil Procedure. 


Ks. —— Appeal dismassed. 
IN THE HIGH COURT OF TUDİCATÜRE AT MADRAS. 
PRESENT —Mh Tusrıcer Byens 


Vennety Satyanarayana . Aöfellant” 
7 
Pydımarrı Satyanarayana, Managing Director of Andra Pracharini 
Ltd , Rafahmundry Resbondent 


Madras House Rent Control Order (1941), section 7 (A) (as amended in 1944)-—5cobe-—Sut for epciion— 
Cuvil Courbs gürisdiciion to bass decree for—İs not taken amay—Sunt filed before amendment—Laıo ağöhcabl 


The lavv applıcable to a suit for eviction is the Madras House Rent Control Order as it stood 
ın its unamended form at the time of the institution of the suit in April, 1944 


Moothaliandam Chetty v Venkatesam Chetty, (1945) 1 MLT 441, referred to 


The rıght of the plaıntıff to get a decree for eviction vvas not affected in any vvay by the amend- 


ment ofsection 7 (A) ın Tuly, 1944 “The section does not prevent a plaiıntiff from obtaınıng a decree 
ın the hope that he may İlater be able to execute ıt 


Mahmood v The Kerala Corboration, Lid , (ıg45) 1 M.L)1 44, dissented from 


Appeal agaınst the decree ofthe District Court of Fast Godavari at Rafahmundry 
ın Appeal Suit No 218 of 1944, preferred against the decree of the Court of the 
District Münsif of Rayahmundry in Original Suit No 108 Of 1944. 


P V Vallabhacharyulu for Appellönt 
Sremathı G Durga Baş for Respondent. ? 


The Court delrvered the follovvng ə 


TUDGMENT —İt follovvs from vrhat has been said by Mockett, T., in 440oz2al/an- 
dam Chetiy v Venkatesam Chetty? that the lavv applıcable to the plamtıff”s surt for 
evictıon vvas the House Rent Control Order as it stood m its unamended form 
atthe tıme ofthenstıtutıon ofthe suitin Aprıl, 1944. The amendment ofsection 7-A 
2:2 5 r 7.7” 
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in luly: ıs said to have taken avvay from the plaıntiff the rıght to get a decree ın 
evıction $ but vvith all düe respect to the learned Tudge vvho decided the case in 
Mahmood v The Kerala CÇorboratıon, Lid 1 1 think the İcarned District Tudge vas 
vvrong ın hısvtev that the rıght oftthe plaıntıiff to get a decree for eviction vvasın any 
vvay affected. "The Madras House Rent Control Order, 1941, vvas passed ın exer- 
cise of the povvers conferred by clause (25) of sub-rule (2) to rule ör of the Defence 
of India Rules vvhich have been delegated by the Central Government to the Pro- 
vincıal Government, and the rule contemplates an order to provide ənğer alıa for 
“ preventing the evıction of tenants and sub-tenants from such accommodatıon ın 
specified circumstances””” It cannot be sayi that these vvords are vvıde enough 
to deprive the Civil Courts of their yurisdiction tö pass decrees ş all that the rule 
contemplates ıs the control of the reltef of evıctıon Mir Raghava Rao contended 
that vvhat the plaintiff should have done after valıdly ınstıtuting the suit and findıng 
that the posıtıon had been changed by the amendment of Tuly, 1944, vvas to vvithdravv 
his surt and then appiy to the Collector for an order of eviction ş but although the 
plaintıff mıght have done this, there vvas ın my vtevv nothing to prevent him from 
proceeding to a decree if he chose to do so mn the hope that he vvould be able to 
execute it vvhen the ban ımposed by the control order had been lıfted. It may 
be that the plaıntıff could see that under the amended order he vvould have little 
or no chance of succeedıng in evicting his quondam tenant, but the section 
does not prevent hım from obtaınıng ihe decree ın the hope that he may be able 
to execute ıt later on As Mr Raghava Rao points out the questıon is növv of 
little möre than acamedic interest because as things stand a decree cannot be 
executed. 


In the result the appeal is accepted, the decısıon of the lovver appellate Court 
is set asıde, and the decree for evıction passed by the trıal Court is restored vvith 
costs throughout. 


(Leave 1s refused.) 
KS. ——— Aööcal alloved. 
IN THE HIGH COURT OF TUDIĞATURE AT MADRAS. 
PRESENT “—MR. TVusricE PATANTALI SASTRI AND MR. TusricE SHAHABUDDİN. 


A. V. N. Abu Bakkar Marakayar .. Aöğellani” 
0, 
S Ramasvvamı Ayyar Resbondeni 


Madras Agrculturisi” Rehef Act (İV ef 1998 as amended by Act XV of 1943), sechons 19-A and 25-A 
— Order declarıng amount due as scaled donn—Sutt by mörlgagee to enforce morlgage after the amending. Aet— 
Sint: möhether maintamable in nu of) brovisions of) sechon 19-A of amending Act—Sulsequent ahenees non- 
gonder töhether fatal to suit 


"The appellant applıed, ın 1940, under the rules framed under the Madras Agrıculturists” Relef 
Act for a declaratıon of the amount due by him under a mortgage clamıng to be an agrıculturist 
entıtled to the benefits of the Act "The debt vvas scaled dovvn and the amount payable by the appel- 
lant vvas determined Subsequently Madras Act XV of g43 vvas passed amending the Madras Agrı- 
culturists” Relsef Act by ınsertıng sections 19-A and 25-A, On the question  vyhether a suit to 
enforce a mortgage after the amendıng Act came ınto force vvas maıntaınable, in vievv of sub- 
section (9) of section 19-A, 

Held, that there vvas nothing in the nevv provasions preventing the respondent from sumg, to 
enforce hs mörtgage 

"Ühe rıght of sumg to enforce a mortgage vvhich the respondent undoubtedly had vvhen the 
amendıng Act vvaş, passed could not have been extingülshed  vvithout express” vyords 

The non-yoınder of a subsequent altenee vvill not be fatal to the suit, the only result bemg that 
the decree vrill not bınd him 


Appeal against the decree of the Court of the Subordinate Tudge of "Tanfore, 
dated oşrd Tune, 1944, and passed in O.S. No. ro of 1944. 








r, (1945) r M.İ 44 
s Appeal No 543 Of 1944. zoth November, 1945. 


1) ABU BAKKAR MARAKAYAR 9. RAMASVVAMI AYYAR, 187 


$, K Ahmed Meeran and EÜ E Pocker for Appellant. 
K V Ramachandra Ayar for Respondent. 


"The Tudgment of the Court vvas delivered by 


Patanyalı Sasirı, 7 —Thıs appeal has been brought by the defendant from a 
decree passed on foot of a mortgage executed by him in favour of the respondent 
on 22nd Tune, Iı9şo 


In 1940 the appellant applıed under the rules framed under the Madras Agri- 
culturists” Rehef Act for a declaratıon of the amount due by him under the mort- 
gage clarmıng to be an agrıculturist entitled to the benefits ofethe Act The debt 
vvas accordınglİy scaled dövvn and the amount payable by the appellant vvas deter- 
mıned Subsequentiy Madras Act XV of 1g48 vvas passed amendıng the Agrı- 
culturısts” Rehef Act by ınserting therein sections 19-A and 25-A By section ı9-A 
the procedure provıded by the rules for scaling dovr debts due by agrıculturists 
on applıcatıon by the debtor or the credıtor as the case may be vvas superseded and 
sımılar provıstons vvere introduced vvith some additions and alteratıons among vvhich 
vvere a provısion requrrıng all persons vvho vvould be necessary parttes to a suit 
for the recovery of the debt to be ımpleaded as partıes to applıcations made under 
the section and a further provısıon enablıng the credıtor, after the passıng of an 
order declarıng the amount due as scaled dovvn, to obtaın a decree for such sum on 
payment of the approprıate court-fee vvhile barrıng his right to sue for its recovery. 


The main poıt argued before us relates to the plea that the su:t brought to 
enforce the mortgage after the amendıng Act came ınto force vvas not maıntaınable, 
ın vievv of sub-section (9) of section 19-A yhich provides that " 

€ no Court shall entertaın a suit by the creditor for the recovery of a debt (u)ıfa 


Court havıng yurisdiction has passed an order under clause (a) of sub-section (4) in respect of such 
debt” 


It ıs not disputed this countervaılıng dısabılıty must have the same scope as the right 
nevly conferred on the creditor under sub-section (5) of obtaming a decree, on 
payment of the necessary court-fee, after the determınatıon of the amount due ın 
respect of the debt as scaled dovrn (İt is, hovvever, urged that even though the 
proceedıng for the determınatıon of the sum due ın respect of the mortgage-debt 
instıtuted under the rules had terminated long before the amending Act came into 
Force, it is open to the creditor to avaıl himself of the nevv provisions ofsub-section (5) 
of section 19-A and he ıs accordingly precluded under sub-section 9 (a) from maın- 
tainıng the suit  VVe are unable to agree vvith this contention "These provısıons 
make it clear that it is only vvhen orders have been passed under clause (a) of sub- 
section (4) that the rıght as vvell as the dısabılıty arıses "They do not provide that 
the credıtor shall be entitled to appİy for a decree or shall be precluded from 
ınstituting a suit if the Court has passed an order either under clause (a) of sub- 
section (4) of section 19-A or under the old rules in respect of the debt "The right 
of sumng to enforce the mortgage in question vvhich the respondent undoubtedly 
had vvhen the amendiıng Act vvas passed could not have been extingüshed vvithout 
express vvords İt ıs sıgmificant that section 5 of the amendıng Act makes only 
the provısıons of section 3, vvhich inserts the nevv section 25-A in the prıncipal 
Act, retrospectıve and not the provisions of section 2 vvhich introduces section I9-A. 
VVe are therefore of opinion that theresıs nothing in the nevv provisions to prevent 
the respondent from suing to enforce his mortgage. 


It is next urged that the sum of Rs 535-y-o paid into Court as the compensation 
payable ın respect of the compulsory acqulisıtion of one of the hypothecated items 
havıng been paıd out to the respondent vvho had attached it in executmon of a 
money decree obtaıned by him against the appellant, the amount should be applıed 
only in £ro fanto dıscharge ofthe mortgage debt "The respondent vrho vvas examıned 
ın the suit deposed that he vvas not avvare that the amount in deposit represented 
the compensation payable in respect of an item included in his mortgage, and that 
he had it attached as an asset of the fudgment-debtor and applied ın satıisfaction 
of his money decree. İt is not disputed that the appellant has thus had the benefit 
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of hiş decree-debt being discharged by the applıcatıon of that sum As the question 
here arises only betvveen"the debtor and the creditor, no righis of third partes in 
or to. the amount being involved, there is no substance ın the appellant”s compfaint 
that the fund ın ÖCourt vvas applıed ın dıscharge of the money decrec obtaıned by 
the respondent and not in ğöro fanfo reductıon of the mortgage-debt Reeference 
vvas made ın this connection to section 7g (2) of the "Transfer of Property Act but 
that provision has no applicatıon here as ıt only preserves to the mortgagee hıs 
right of security in the compensation money 


Tühirdİy, it vvas contended that one of the items hypothecated to the respondent, 
namely, item 6, had" been alıenated subsequşntly to the mortgage to a thırd party 
and the purchaser not having been impleaded, the suıt must fail for non-floınder. 
This plea is clearly unsustainable as the only effect of not impleading the subse- 
quent alienee vyill be that the resulting decree vvill not bind him Such non-ioinder 
is not fatal to the suit. 


Lastly, the appellant complained that the lovver Court unyustly refused to grant 
an adlournment vvhich vvas applied for and the appellant had consequently no 
adequate opportunity to defend the suit properly İt vvas saıd that the vvritten 
statement vvas filed on the ord Tune, 1944, and the Court proceeded to frame the 
issues, try the suıt and pass the decree on the very same date Itis hovvever seen from 
the B diary that the suit vvas adiourned on the r4th Aprıl, 1944, and posted to the 
oğrd Tune for vvritten statement and trial It must be borne in mind in 
this connection that there had been previous proceedıngs betvveen the partıes 
already for determinatıon of the amount due under the suit mortgage after scalıng 
dovvn the same under Act IV of ı988- There vvas not much room, therefore for 
further disputes in the suıt and the appellant”s learned counsel has not been able 
to shovr that his chent vvas preğudiced by the manner of dısposalın the Court belovv 


There are no merits in the appeal vvhich ıs accordıngly dıismissed vvith costs 


K C. — Aobeal dismassed 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS 


PRESENT ”—Mn TusrıcE SOMAYYA. 
The Municipal Council of Vizagapatam represented by 


its Commissioner Abğellant" (Defendant) 
0 
Vyricherla Chendramanı Pattamahadevi, Zamindarini 
of Chemudu . Festondent (nd Plaintif). 


Madraş Disiriet Mumcbalıhes Act (V of 1020), section Bi (1), (g) and (4)—“ Land used exclusioeby for 
agrıcullural burğoses ” — Meaning—Land netther İst out to tenant nor culhpated-—Aciual user Tor agrıculture— 
If necessar) 

Tn order that certaın land might come vvithin the expressıon “ lands used exclusıvely for agrıcultural 
purposes ” under section 8r (4) of the Madras District Munıcıpalıties Act, the land must have 
been used exclusıvely for agrıcultural purposes and it is not suffictent if it is merely capable of bemng 
used exclusıvely for agrıcultural purposes VVhere the land ın questton vvhıch vvas situate vvithin 
munıcipal İimits and vvas ovyned by the landholder vvas prevrousİy ın the possessıon of a tenant, and 
the landholder havmg obtaıned a decree got possession thereof in September, T9gg, but the land 
ıtself vvas neither let out nor cültivated, the münicipalıty sought to tax the said land under section Br 
(a) of the Act during the revision in 1940, ı 

Helö, that the land could not be said to be used for agrıcultural purposes at the tıme of the revision 
Of assessment and that the Munıcıpalıty vvas entitled to levy property tax ın respect thereof 


Appeal against the decree ofthe Court ofthe Subordinate Tudge of Vizagapatam, 
dated r8th Tuly, 1944, and passed in Appeal Suit No 88 of 1944, preferred 
agaınst the decree of the Court of the District Munsiff of Vıizagapatam, dated o?th 
November, rg43, and passed in Original Suit No ro of 1942. 


P. S, Raghanarama Sasiri for Appellant 


R. Umamahesvaram for Respondent. 
——, o —,o—.—,—. —K—— 757” .. 
” $, A, No. 2506 of ıg44. ışth November, 1945. 





I) “THE MÜNİCİPAL COUNCİL OF VİZAGAPATAM 2. ZAMINDARINI OF OHEMUDU. 1 29 


The Court delivered the follovving 


TUDGMENT.— The question in this case is vyhether th€ suit property falls under 
section 8rT, clause $ of the Madras District Münicipalıtıes Act (V of 1920) Section 
8r, clause r, says that if the council by a resolution determines that a property 
tax shall be levied, such taxshall be levted on all butldıngs and lands vvithin münicipal 
İimits save those exempted by or under the Act or any other lavv The tax may be 
for general purposes, for vvater and drainage, etc Section 8r, clause g says that 
the tax shall be levred at such percentage of the annual value as may be fixed by 
the Munrcipal Councıl, sub/ect to the provisıons ofsectıon 78 "Then comes clause 9, 
vhıch runs as follovvs ? 

“The Munucipal Council may,iın the cəl of lands vvhich are not used exclusively for agrıcultural 
purposes and are not occupted by, or adracefft and appurtenant to, buıldıngs, levy these taxes at such 


percentages of the capıtal value of such lands or at such rates vvith reference to the extent of such 
lands, as ıt may fix” 


Clause 4 says that the municipal council may, ın the case of lands used exclusively 
for agrıcultural purposes, levy the tax at such proportion as ıt may fix of the annual 
value of such lands as calculated ın accordance vvith the provisions gf section 79 
of the Madras Lecal Boards Act, rgz2o "The land 1n questton ss situated vvithin the 
municipal limits of Vizagapatam, and is ovned by the respondent, Chandramanı 
Pattamahadevı, the Zamındarını of Chemudu 01 appears to have been in the 
possessıon of a tenant and a sutt vvas filed by the respondent ın the year 1936 for 
recovery of possession A decree vvas passetl and ın execution of that decree, the 
respondent obtaıned possessıon on rıth September, r939 "There vvas a general 
revısion of the property tax ın 1940 and the appellant sought to tax the suit land 
as one comıng under clause $ of section 8: "The respondent resisted this action 
and sought to brıng the land under section 8r, clause 4 of the Act "The question ıs, 
does ıt come vvithin the meaning of the expression “ lands vvhıch are not used 
exclusively for agricultural purposes,” ın vvhich case clause g vvill apply, or, does 
ıt come under the category of cases of lands used exclusrvely for agrıcultural purposes 
vvhen ıt vvill come under clause 4 It is admıtted that ın February, 1940, as part 
of the general revısıon the land in questıon vvas assessed on the basıs (hat it comes 
under clause a By February, 1940, the land had not been cultivated after the 
respondent obtained possession ın execution of the decree agaınst her prevıous 
tenant. Notice for the first half year of 1940-41 vvas ıssued on gıst March, 194o, 
and for the second half-year the notıce vvas issued on ər7th November, 1940 Obyec- 
tions vvere filed by the respondent statıng that the suit land did not come under the 
category of lands vvhich are not used exclusively for agrıcultural purposes. "The 
appellant overruled her contention and proceeded to levy the tax under section 8r, 
clause 9 Hence this suit "The trial Court held ın favour of the municipal Council 
and dısmissed the suit vvhich vvas one by the respondent for declaratıon that the 
basis ofthe assessment 1$ erroneous and for recovery ofthe assessment vyhich had been 
collected for the tvvo half years On appeal the Subordinate Tudge held that though 
the land vvas not being actually cultivated at the tıme of the revısion, still the res- 
pondent had not given up and abandoned all idea of cultivatıon and that therefore 
the land came under section 8r, clause 4 


The expression used ın section Br, clause 4, is not land vvhich is capable of bemg 
used exclusively for agrıcultural purposes. But the language used ıs thıs “ lands 
used exclusively for agrıcultural purposes”” "Takıng clause 4, the land must have 
been used exclusıvely for agricultural purposes and not merely that it must be 
capable of being used exclusively for agrıcultural purposes İt is not enough that 
the ovvner merely intends to use the land exclusıvely for agricultural purposes "The 
meanıng vill be made clear if vee refer to clause 8, vvhere the expression is “ lands 
vyhich are not used exclusively for agrıcultural purposes ” "The expressıon “ vvhich 
are not used exclusively for agricultural purposes ” refers obvmously to the point of 
time vvhen the revisıon is made. No doubt, if before the revısıon the land vvas 
actually used for agricultural purposes, and the revision takes place before the next 
cultivation season commences, then it may be said that the land vvas still being used 
for agricultural purposes, notvvithstanding the fact that there vvere no crops on the 
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land or. even though the land vras not actually ploughed up. But ın this case pos- 
session vvas taken by the respondent on rııth September, 1939 "he revision vvas 
ın February 1940. İt is clear that (here vvas a cultivation season betvveen 
September, 1989 and February, 1940 (Itıs not said that this period is betvveen the 
harvesting of one crop and the beginning of the next cültivation season İn fact, 
the evidence given by the respondent is to the effect tkat the land vvas not let and 
vvas not used for agrıcultural purposes, because the estate authorıtıes vvere afraid 
of letting the land to any tenant as the tenants vvould claım occupancy rıghts "That 
ıs the reason given by the respondent for the land havıng been uncultivated at the 
time of the revision, Yrom the evidence vvhich vvas recorded in the year 1948, 
ıt appears to be clear that the land vvas notXçultivated at any time betvveen 1939 
and 1948. “The fearıs stillthere and the land k beimg kept vuthout bemg let out to 
tenants Further, lettıng to the tenants ıs not the only mode of using it for agrıcul- 
tural pruposes 1t may be by cultivation by hired labour or by farm servants. 
I am of opinion that ın this case the lands vvere not being used for agrıcultural 
purposes ın February 1940 vvhen the assessment vvas made. The decree of the 
lovver appellate Court is set asıde and that of the District Münsiff is restored vvith 
costs throughout 

(No leave) 

B.V V. — Apöbeal allovoed, 

IFULL BENCH) 
IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT :—SIR ALFRED HENRY LuONEL LEACH, Cİveef 7usüce, MR VusrioE 
LAKSHMANA RAO AND Mh Vusrice KüppüsvvAMI AYYAR. 


Karanamurthı Thevar ... Aöğellant” 
0. 
Ramanatha Thevar Feesbondent. 


Lamtatıon Act (TX of 1908), Arhcleş 62 and 120—4?plcability —Clam agamst a benamıidar in resbect 
of moneys receed and held by him for the benefit of the real onner—Article 20 abblıes 

It is növv settled lavv that Article 62 of the Lımitatıon Act cannot be applıed vvhere the claim 
is on an equtable basıs Gör VVaram Singh ov: Sheolal Singh, (1918) 46 LA and Amnamalaz Chetttar 
v Muthukfarubban Chethar, (ıggo) 58 TA r, Follovved 

On the ogth September, ı933, £ father of plaitiff, conveyed immoveable property to the 
defendant 5enamı On the əsth Tanuary, 1937, the defendant sold the property to one 4 for Rs 7so 
Oğ the goth December, rg38, £” died On the sth October, rg49, the present suit vvas instituted by 
the plaıntıff to recover İrom the defendant the Rs 7so vvhich he had received from 4 On the 
questıon vvhether the suıt vvas vvithın time, 

Held, that the plaıntıff”s clarmm against the defendant vvas an equrtable one, bemg clarm agaınst a 
benamıdar, a person ın the position of a frustee, in respect of möneys recerved and held by him for 
the benefit of the real ovrner and as such the case fell vthin Article r2o of the Limitation Act, and 
the suit vvas not tıme-barred 

Mahabala Bhatta v Kunhanna Bhatta, (1898) 8 MLT ıgg ILR zı Mad gys, Subbanna Bhatta 
v Hunhanna Batta, (ıgo7) 17 ML) oə4 İLR go Mad əogö and /Varayanan v Rangasamı Chetin, 
ıgı5 MVVN zrş, overruled in so far as they related to the applıcatıon of Article 62 to such a clarm 
agamst a benamıdar 


Appeal agaınst the decree of the Court of the Subordınate Tudge of Dindigül 
in A S No 14 Of 1944, preferred agaınst the decree of the Court of the Dıstrıct 
Munsiff, Periyakulam, In O. S No. o7z of ı942 

K. S. Desikan for Appellant. 

G..R Tagadısa Aşyar and 7. FR. Alısar .Naidu for Respondent. 


"Ehıs appeal coming on for hearıng, the Court, Rayamannar, 7 , made the folloving 
ORDER OF REFERENOE TO A FULL BENCH (7-9-1945) —İn thıs case the questıon left undecided in 
Devarazulu Naidu v Zayalakshmı Ammal,l namely, vrhether Article 62 of the Limitafıon Act applıes 
to a clam by the real övvner against a benamıdar as decided in Mazabğala Bhatta v Kunhanna Bhatta?, 
Subbanna Bhatta v Kunhana Bhatta8, and Shanmıugha Pıllar v Manor Gövindasıbamı4 dırectİy arıses 
Their Lordships say that it is nöt necessary to consider vvhether those cases vvere rightly decided, 
They also refer to an unreported case /Varayana Bhatla v Mahabala Bhatta5, vrhere Benson and Bhashyam 
——————.”—”—”“...u.u.uuuu—n——o— o K$X NN a" a... — ——. 
€ S A No 36: of r945. rd December, ı945. 
I (1941) 2 Mİ 222 at 224. 298 : — 
o (1898) 8 M.L/ Ig9"ILR. 2 Mad, 4 (1907) ı7 ML./ 45ə5? ILR go Mad 


373 459. p—- 
3. (ıgoy) 17 M.L.İL. ə24: LL.R, go Mad, 5. S, A.SNo, 469 of gor, 


TI) KARANAMURHTI THEVAR 2. RAMANATHA THEVAR (F.B.) I41 


Ayyangar, Tİ , hold that a suıt against a benamıdar vvas governed by Article r2o and not by Article 62 
The Prıvy Council m Gür /Varam v: Sheolal Singht pomt out that a benamıidar isin the position of a 
trustee though he vvould not be ın the position of an express trustee to attract the application of sec- 
tion 10 of the Limitatıon Act 


On the allegatıons ın the plaınt and on the concurrent findıngs of both the Courts the position 
ın this case is this One Kandasvvamı Thevar, the father of the plamtıff, executed a conveyance of 
the property ın suit ın favour ofahe defendant nomınally, but the title continued in him and the 
defendant vvas only a benamıdar. -The defendant sold the property to one Arunachalam Pıllaı ın 
1987 for a sum of Rs 7so and received the consideration himself The plaintiff”s father died in 
19388 and the plaıntıff brings the present suit as the heir of his father for the recovery of this amount. 
In effect, thıs ış a claım by the real ovvner against a benamıdar for the recovery of amounits recerved 
by the benamıdar for and on behalf of the real over, "The case vvould appşğar to fall dırectly vvithin 
the scope of the rulıngs above referred to, ely, Adahabala Bhatta v Kunhanna Bhatta3, Subbanna 
Bhatta v Kunhanna Bhattağ and Sianmugha illa v Münor Govindasısam.8 Apart from the conflict 
betvveen these decısıons and the unreported/decısıon referred to, .Varayana Bhatta v Mahabala Bhatta5 
the posıtıon may have to be consıdered vvhether they vvefe rıghtly decided) in vtevv of the decision 
of the yudicial Gömmüttee in Aznazalat Chethar v Muthukarubban Chetttar", İn the circumstances, 
I think it is desirable that the papers should be placed before my Lord the Chief Vustice for orders 


In pursuance of the aforesaıd Order of Reference, the yudgment of the Court 
vvas delrvered by ə 


The Cheef Tuüstüce —Yhis Full Bench has been constituted to consider vvhether 
the GCourt rightly applıed Article 62 of the Limitatıon Act in AMağabala Bhatta v 
Kunhanna Bhatta?, Subbanna Bhattav Kunhanna Bhatta5 and .Varayanan v Rangasısamı 
Chett". “These cases are in conflict vvith tlee decision of a Division Bench of the 
Court ın an unreported case to vvhich reference vvill be made later and ıt ıs said 
that tvvo decisions of the Prıvy Council shovv clearly that they vvere vvrongly decided 
ın this respect 


VVe vvill first state the facts of the present case as fhe vvhole appeal is before us. 
On the ogth September, 1933, Kandasvvami Thevar, father of the plaıntıfi, conveyed 
immoveable property to the defendant 5enami. On the ə?sth Tanuary, 1937, the 
defendant sold the property to one Arunachalam Pıllai for Rs 75o On the goth 
December, ıg38, Kandasvvami Thevar died On the sth October, 1942, the 
present suıt vvas ınstıtuted to recover from the defendant the Rs 750 vvhıch he had 
reccived from Arunachalam Pıllaı, "The District Münsiff of Periyakulam in vvrhose 
Court the suıt vvas ınstıtuted, held that the defendant vvas a benamıdar for the 
plaintiff”s father and that the surt vvas not tıme-barred as Artıcle r2o ofthe Lımitation 
Act applied, but he considered that the plamtıf”vvas only entitled to recover Rs g7s 
as the other half of Rs. 7so belonged to hıs mother. "The defendant appealed to the 
Subordinate Vudge of Dıindigul, vvho agreed vvyith the District Munsiff The defend- 
ant then appealed to this Court on the ground that the suit ıs governed by Artıcle 6ə 
ofthe Limitatıon Act and therefore vvas filed out of tıme 


In Afahabala Bhatta v Kunhanna Bhattağ, A and B iointly advanced moneys on 
the security of a usufructuary mortgage ın the name of 5, them benamıdar Late: 
in 1884 4 advanced moneys on the security of other usufructuary mortgages Here 
agaın 5 acted as his benamıdar. A died İeavıng three sons, tvvo ofvvhom vvere the 
plaintiffs “They had separated from their brother and ın 1894 they sued 8 and the 
mortgagors for a declaratıon of their rights ın the mortgages No rent had been 
collected by 5 for several years before the suit. "The Division Bench vyhich heard 
the appeal held that the plaıntıffs vvere entutled to a declaratıon of their rıght to 
the mortgages, but dısmıssed their clatm for rent as bemg barred by İmitatıon 


Although there is no reference in the füdgment to Article 62, the Court apparently 
applıed it. : 


İn Suöbanna Bhatta v Kunhanna Bhatta8 another Dıvısıon Bench held that the 
period of limrtatıon for an actıon by the real ovvner agaınst a benamıdar to Tecover 
——düs——..£5”— ... ” —  —  ——  .o.—.—. —. 
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money received by the latter for the use of the former vvas that prescribed in Article 62 
The Court follovved the-decision in A/ağabala Bhatta v Kunhanna Bhattaı, The 
decisıon ın /Varayanan v Rangasıvamı Chettt7, vras to the same effect : buth ere the 
later case of Subbanna Bhatta v Kunhanna Bhatta vvas relied on 


The unreported case ıs ,Varayana Bhatta v. Mahabala Bhatiat ın vrhich Benson 
and Bhashyam Ayyangar, İI., held that ın such a case the approprıate artıcle 
vvas Artıcle r2o. "There the first defendant held a mortgage and a reversion in 
a İcase as the benamıdar of the plaıntıff”s father It vvas poınted out that by reason 
Of section g5 of the Indian  Trusts Act he vas bound to perform the same duttes 
and vvas subyect to the same labılittes as if he vvere a trustee of the property for 
the plaıntıff”s father. Tüherefore Artıcle 6ə Ki not appiy and the case fell vvithin 
the residuary Article ı2o. 


İn Annamalaı Chethar v. A M K C T. Muthukarubban Chethar5, the Prıvy Council 
held that the benamidar is not an express trustee, but he occuptes a fiduciary posı- 
tion. In Gur Narayan v Sheolal SinghS the Tudicial Gömmittee said that the benanıdar 
represents the real ovrner and that so far as theır relatıve legal posıtions are concerned, 
the benamıdar ıs a trustee for the real ovvner .Aznamalat Chethar v A MKC T 
Muthukarubğan Chethar5, related to a suit for an account of moneys ın the hands of 
benamıdars “The questıon vvas vvhether ıt had been brought ın tıme Tüheir 
Lordships expressly held that Artıcle 6z did not apply to an equıtable claım agaınst 
a trustee hable to account for an account and ascertaıment of vhat mıght be due 
İn such a case the period of limitation vvas göverned by Artıcle rızo "Therefore 
it 1S növv settled lavv that Artıcle 62 cannot be applıed vhere the claım is on an 
equıtable basıs 


The tvvo decisions of the Tudicial Gömmüttee yust referred to vvere applıed by 
thıs Court in the recent case of Dezarazulu /Vaidu v Zayalakshmı Ammalf "There 
tvvo brothers 4 and 5 sold ımmoveable property to £ for Rs 9,000 and ın part 
dıscharge of the purchase consıderatıon £” executed a promıssory note for Rs. r,s6o 
ın favour of C, the vvife of 4. € quarrelled vrith her hüsband and left him. She 
then fraudulently indorsed the promıssory note to D vvıthout consid eration, her 
oblect bemg to defeat her husband and hıs brother. O sued the maker of the 
note and obtaıned a decree for Rs r,6s3-8-o. The suit vvhich gave rise to the 
appeal vvas filed by 4 and 8 to recover this amount from D Tf Article 6o applİıed, 
th6 suit vvas out of tıme but vvithin time if Article rao applıed Tt vvas held that ın 
indorsing the promıssory note to 2, C vvrongİy converted it and that 2 took it vrith 
full knovvledge of the facis Tn these cırcumstances he acquıred no title to it. 4 
and 8 had obvrously an equttable claım against D and it vvas held that by reason 
of the pronouncements of the Prıvy Council in Annamala: Chethar v A MK C T. 
Multhukarubban Chethar5 and Gur “Nara v. Sheolal Singh" Article 62 could not be 
applied and that the period of lumitatıon vvas six years under Article 120. 


The plaıntıff”s claim against the defendant ıs certamly an equıtable one, bemg 
claim agaınst a benamıdar, a person ın the position ofa trustee, ın respect of moneys 
received and held by hm for the benefit of the real ovvner "This bemg the position 
the Courts belovv rıghtly held that the case fell vrithin Article oo of the Lımıtatıon 
Act. "The appeal must be dısmıssed vvith costs 


Tt follovvs that the decision of this Coürt in AZağabala Bhatta v. Kunhanna Bhatta1 
Subbanna Bhatta və Kunhanna Bhatta8, and .Nurayanan v. Rangasıpamı (Chetti2, in so far 
as they relate to the applıcatıon of Artıcle 62 to a claım agaınst a benamıdar in 
respect of money held by him on behalf of the true over, are overruled. 





V.s. —-— Aöbeal dismissed. 
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“IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT :—MR. VusrioE CHANDRASEKHARA ATIYAR. 
K, Tagadeesa Ayyar ,  Aböellant” 


2. 
Bavanambal Ammal 9 ..  Resbondent. 


“Transfer of Proğerty Act (İV of 1882), sechion yo— Money-decree-holder—Purchase an execulnon of tioo 
houses—Charge decree on the same tfems by a decree on a combromise — Homo far the charge can affeet the İaler 
sale—Regısiratıon, 1f necessary for the combromıse decree—Res Vudicata zehether abblıcable to the case—Sectton 7o 
of the Transfer of Proberty Act tohether abblıcable 


A money decree-holder, vvho purchase o houses ın execution of his sıimple money decree 
obyected to their beimg sold under a dharguflecrec for maıntenance obtaıned as a result of a com- 
promıse ın another surt of 1927 betvveen th”partıes His obyections vvere that the decree creatıng a 
charge vvas bad for vvant of due regıstratıon , that a certaın prıor order obtaıned by the yudgment- 
debtor to stop the sales of those houses along vvıith other items operated as zes ?udicata against the 
present contentıons of the charge decree-holder , and that section ?7o of the "Transfer of Property Act 
dıd not appiy to the present case because of the ımpossibility of a contract to the contrary existing in 
the case of a charge created by a decree of Court 


Held, (ı) "Yhat sınce the compromise vvas embodted ın a decree no registration or attestatıon 
vvas necessary. 


(2) That mn the absence of any decısıon cövering the question növ raised and dealing vuth the 
partıcular ıtems vvhich are in dispute, and having regard to the örma facie vievv taken by the Court 
ın the carlıeer dıspute, that order could not be read as involving any final decision and attractıng the 
bar of reş çudicata agamst the charge decree-holder”s present contentions (3) As the decree vvas 
based on a compromise the rıghts can be altered or iödiğed by fiesh contracis and ıt vvas open to the 
defendant ın the maiıntenance suit to have contracted vvith the decree-holder out of the rule about 
accessıon, 


Appeal agaınst the order of the Court of the Subordinate Tudge, Cuddalore, 
dated röth March, 1944, ın E. P. No. 14 of 1948 in O. S. No. g9 of 1927 


S. Panchağagesa Sastrı and P S. Ramachandran for Appellant. 
T. E. Ramabhadrachanar for Respondent. 


The Court delivered the folloving 


TUDGMENT.— The fourth defendant, vvho is the appellant ın this appeal, isla 
sımple money decree-holder vvho has purchased door Nos. 17 and 18 in execution 
of hıs decree He obyects to their being sold under the charge decree for main- 
tenance made ın O S. No şg of ıgor Has contentions are four-fold and can 
be stated brıefly as follovvs "The decree creatıng a charge ıs bad for vvant of regis- 
tratıon ıf the charge ıs to be deemed as one brought ınto exıstence by the act of 
partıes. "The second poınt ıs that a prıor order made on əgrd October, 19988, on 
an applıcatıon by the yudgment-debtor to stop the sale of houses bearıng Nos. T8, 
19, 20, 21 and 26 ıs res yudicata against the contentıon raised by the charge decree- 
holder. "The thırd poımnt taken ıs that section yo of the Transfer of Property Act 
vvhıch says that accessıon to the mortgaged property shall, ın the absence of a contract 
to the contrary, enure to the benefit of the mortgagee does not apply to the present 
case because there could be no contract to the contrary in the case of a charge 
created by a decree of Court HLastly, under the decree, vhat vvas charged vvere 
only the tvro houses then exıstıng but not the sıte comprised vvithin the boundaries 
specifed in ıtem I of the decree and consequently present door Nos I8 and ış, 
vyhich adımnıttedly came into existence after the decree and vvere buılt upon the 
sıte not charged cannot be treated as accessıons to the mortgaged property.. 

There ıs no substance eıther ın the first or the last point. "The charge created 
as the result of a compromiıse entered ınto betvveen the partıcs ın the maıntenance 
suit has become embodued ın the decree No registration or attestatıon is therefore 
necessary. 

A reading of the Tamal description of the schedule of property as given in the 
counter statement filed by the respondent satısfies me that ıt vvas not merely the 
tvro superstructures that vvere charged but also the sıte comprısed vvithin the boun- 
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daries specıified Reference vvas made to the difference ın the description Of item 2 
vvhere the property sought to be charged ıs separately mentıoned as “ the ground 
and the thatched house” "The reason for the dıstınctıon ıs apparent "The second 
ıtem vvas a thatched house and ıt might vvell have been contended if that alone had 
been mentıoned vvithout the sıte that the thatched house alone vvas ıntended as 
security. Such considerations do not apply to vyhat may be called pucca burldings 
erected on sıtes belongıng to the mortgagor, especially vvhen there vvas no reason 
for thinking that any reservatıon of the sıte vvas ıntended or contemplated. 


Comung to the second poınt, the prıor order ıs found at page g of the prınted 
papers and ıs markad as Ex D-4. It is indeed true, as found by the Subordinate 
Tuüdge, that, though the question vvas raised tNat Nos 18 and ig along vuth Nos zo 
or and 26 did not form part of the charge, therk vvas no decısion by the Subordinate 
udge then to this effect as regards the numbers vvith vyhich vve are növv concerned. 
He held ın a general kınd of vay that, as the decree specified only tvvo houses and 
as vhat vvas brought to sale vvere sıx houses, there vvas an attempt to sell vhat vvas 
brma facız mn excess of the decree and that therefore the sale of the first ıtem should 
be stopped e "The questıon vvhether these items 18 and 19, could be saıd to have 
become affected by the charge decree and covered by ıt, vvhich is the pomt novv 
raısed, yvas not then before the Court. It mıght veell have been that the sale vvas 
stopped because ıtems 20, ör, and 26 vvere held to be not compriısed in the charge, 
güst as it might have been that items g8 and 19 might not have been regarded as 
charged also. But in the absence of any decısıon covering the question that is növv 
raısed and dealıng vvith the partıcular items vvhich are not in dispute and havıng 
regard to vhat could only be regarded as a very ğrema facie vevy that vvas then taken 
by the Court as to vhat fell vuthin te decree and vhat not, as superficial appear- 
ances vvent, lam not prepared to read thıs order asıınvolvıng any final decision and 
attractıng the bar of res yudtcala against the contentıon novv raised by the charge 
decree-holder. 

The obyection to the applıcabılıty of section 7o is that, as the charge vvas created 
by decree, there could be no contract to the contrary ın such a case, and that ıt 
ıs only vvhen the partıes could so contract that the rule vvould apply İt vvas stated 
already that the decree ın thıs case vvas based on a compromise entered into betvveen 
the partıes under vvhich a charge vvas created Notvvithstandıng the decree, ıt 
vvas still. a contract of the partıes, the decree merely imposing the seal of the Court 
on this contract Nothıng prevents the partıes from contractıng out of the rıghts 
created under the decree even after ıts date. All that could be said ıs that such 
a contract cannot affect the decree dırectiy, "The position is not analogous to a 
statutory charge, vvhıch ıs dealt vvith and discussed in Corğorafıon of Calcutta v Arun- 
chandra Sınghal VYVhere there ıs a statutory charge or len vvhich springs into exis- 
tence as soon as a certaın thıng ıs done, there ıs no right in the partıes to alter or 
oblrterate the charge. But ın the case of a decree based upon a compromise, the 
rıghts can be altered or modified by fresh contracts though they vvould not be able 
to go before the Court on the basıs of such fresh contracts and ask the decree to be 
correspondıngly modified  VVhen the defendant ın the maıntenance suit made up 
hıs mind to bulld nevv structures on the charged property, it vvas open to him to 
have contracted vvıth the decree-holder out of this rule about accession. 


It is unnecessary in this case to go into, the other question vhether section 100 
of the “Transfer of Property Act, vvhich makes the provısıon applıcable to sımple 
məorİgages applıcable as far as may be to charges created by act of parttes or operatıon 
of lavr, vyhich gövern charges created by decrees of Court. Tühere is a conflict of 
vrevv on this questıon and my impression is that, so far as Madras ıs concerned, 
ıt has been held that decrees of Court vvill come vvithin the ambit of section 100 : 
but 1d0o not vvant thıs expression of opmion to be regarded as final. 


The appeal vvll stand dismıssed vnith costs. 
K.C. -— Apbeal dismissed. 
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Tİ RATU CHETTTAR, İn fe, 145 


IN THE HIGH COURT OF VTUDICATURE AT MADRAS. 
PRESENT — MR İusrıcE BYERS.ə 


P. A. Rağu Chettiar and others ,— döğellanis”. 


Hoardıng and Profiteering Prevention Ordinancee (XXXV of 1943), secttons o (0) 6 (1) and ig (1)— 
“ Dealer "—İncludes all members of a ğarinershiğ — Abseniee bariners —.Non-residence an the blace of business— 
Luabılıby cannot be avoıded—General Clauses Act (X of 1897), sections 8 (89) and 3o—Ağphcabıhiy to 
Ordınances—Gove) nment of İndia Act (1985), section g7 and the Ninih. Schedule—Eiffect—Secton 205— 
Substantial question of lat 

As section ğı? of the Government of İndia Act, 1935 read vvith the Ninth Schedule makes it 
clear that sectıon 7o of the Government of Indıa Act, 1915, coöntinues to have effect notuvith- 
standıng the repeal of that Act by the Tenth Schedule of the Act of ı93s, an Ordınance framed 
under section 72 of the Act of ıgış read vvita section 317 öf the ig Act, is a “Central Act” for 
the purposes of the definitıon of that term freon go of the General Clauses Act Consequently 
all the members of a partnershıp vvould bef”dealers” vithin the definition of that vvord in section 2 
(5) of the Hoardıng and Profiteering Preventton Ordinance read vüuth section 8. (39) of the General 
Clauses Act 

The absentee partners cannot escape habılity for an offence under section 6 (1) read vvith 
section 18 (1) of the Ordinance merely by proof of non-residence in the place vvhere the business 
vvas transacted, 

VVhere the questıon raısed turns upon a plain reading of the unambiıguous vvords"of the sections 
ofthe Government of İndia Actınvolved, thereisno substantıal question of lavv involved  vyithin the 
meanıng of section 205 of the Government of India Act, 

Appeals agaınst the yudgments of the Chief Presideney Magistrate, Egmore 
of the Court of the Presidency Magiıstrates, Madras in Calendar Cases Nos. g2o 
and 821 of 1945 dated o8th March, 1945. 


R. AY Tayarama Aayar, $ S Raşagobalan and T. K Rayagoğalan for Appellants ın 
both the appeals, . 

The Crovvn Prosecutor (P Gozinda Menon) on behalf of the Crovvn. 

The Court delivered the folloving 

TUDGMENT — The four appellants are partners ın a business in Madras, three of 
them being absentee partners lıvmng in Cormmbatore and the fourih bemg in actual 
charge of the busıness , They have been convıcted of four offences punıshable 
under section Ö (ı) read vvith section 1g () of the Hoardıng and Profiteering 
Preventıon Ordinance ın respect of sales of soda ash at prices vvhich shovved a profit 
of betvveen 270 per cent and 216 per cent ınstead of the statutory zo per cent. above 
the landed cost. The absentee partners have been sentenced to pay fines totallımg 
Rs. goo each and the managıng partner at Madras has been sentenced to pay 
fines of Rs. ə,o0o on each of the four counts. "The fines have all been paıd 


On the facts Mr. K.S. Tayarama Aiıyar raıses no contest and he confincs himself 
to tvvo arguments ş the first ıs that the definıtion of a dealer or producer contaıned 
ın the Ordınance does not ıinclude the absentee partners at Combatore, and the 
second ıs that the fines are ın any event excessive. 


Accordıng to section 2 (2) of the Ordinance a dealer is defined to be 


“a person carryıng on the business of selling any article, vvhether vvholesale or retail” 
and Mr Tayarama Aıyar”s contentıon is thatthe absentee partners cannot be 
brought vvıthın the scope of this definition because the General Clauses Act does 
not appiy to an ordınance framed by the Governor-General, Under section 8 
(39) of the General Clauses Act a “ person ? is defined ın thıs vvay " 

.. person shall ınclude any company or associatıon or body ofindividuals, vvhether mncorporated 
OT LOL : 
and Mr. Tayarama Aiyar argues that although the General Clauses Act applıes 
to the Defence of Indıa Act and the rules framed thereunder so as to ımpose labılıty 
on absentee partners and proprıetors, the absentee partners at Cormbatore cannot 
be made lable ın these cases because the Hoardıng and Profiteerıing Prevention 
Ordinance is not a Central Act "This argument is readily disposed of by a reference 
to section go ofthe General Clauses Act vrhere a Central Actıs by a later amendment, 
thus defined : 
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““ Tn this Act the expression “ Central Act” vvherever it occurs . . , : 
deemed to ınclude an ordınance made ənd promulgated by the Governor-General under 
section 72 of the Government”of İndia Act, 1915 : — 

The preamble to the Hoardıng and Profiteering Prevention Ordinance s in these 
vvords " 


““ Novv, therefore, ın exercıse of the povvers conferred by section 72 of the Government of India 
Act, as set out ın the Nınth Schedule to the Government of India, Act, 935, (26 Geo , 5, C 2), the 
Governor General ıs pleased to make and promulgate the follovvınz Ordınance ” 


Sectıon 817 of the Government of İndia Act read vuth the Nınth Schedule makes 

it clear that section 72 of the Government of İndia Act, 1915, continuecs to have 

effect notvvıthstandıng the repeal ofthat Act by the tenth Schedule of the Act of ı9gş. 

"Thus there ıs no diflficulty ın findıng that İİNActof iə İramed under section 72 
q 


. shall be 


of the Act of Igı5, read vvith section gi? of tİX Act of 1985. is a Central Act for the 
purposes of the General Clauses Act. Conseqüentliy all members of the partnership 
to vvhich the appellants belong are dealers 

Apart from thıs aspect of the matter Mr. Vlayarama Aıyar contends that a 
dealer or producer vvithin the meaning of the Ordinance can mean only the person 
actually effectıng the sale, and ın support of this argument he refers to an amend- 
ment made 1n December 1944. to section 6 of the Ordınance. İt is in these vvords : 

“€ "To the said section 6 the follovving süb-şection shall be added namely “ vvhere any artıcle 1s sold, 
offered for a sale or othervvise disposed ofin cöntravention of sub section (1) by a dealer or producer 
through any person employed by him or actıng on his behalf, such person and also, unless they prove 
that they exercısed due dılıgence to prevent şuch contraventton, a dealer or producer as the case 
may be, and any person havıng charge on behalf of the dealer or producer of the place vvhere the 
contraventıon occurred shall be hable to punıshment provided by sub-section (1) of section 13,yvhether 
or not they vvere present vvhen the contraventıon occurred””” 
Mr. Tayarama Aıyar contends that this section ımposed upon absentee dealers or 
producers for the first tıme the habılıty vvhich ordinarıly attached only to salesmen 
or other employees ın a shop , butt seems clear from the vvording of the amendment 
thatıts effectısrather the reverse, namely, to extend to salesmen and other employees 
a, habılıty vvhich under the unamended section attached only to the dealer or pro- 
ducer. İn addıtıon, the lhabılity of a dealer or producer under section 6 can under 
the amendment be avoıded by shovvıng that due dıligence to prevent the contraven- 
tıon has been exercısed "The amendment tefers to the labılity of a dealer or 
producer, but thıs lhabılıty already existed in absolute terms under the section prior 
to its amendment (Cnsequentiy 1 am unable to agree vvith Mr. (ayarama Aiyar 
that the absentee partners can escape lıabılıty merely by proof of non-resıdence 
in the place vvhere the busıness vvas transacted "The fact that they vverc absentee 
partners and had nothıng dırectly to do vvith the sales formmg the subyect-matter 
of the charges has been recognısed by the learned Magistrate in imposing small 
fines on cach of the four charges. : 

Turning to the fines mmposed on the fourth appellant there is no doubt that a 
penalty of Rs. 8,ooo ıs extremely severe 1 have asked the learned Crovvn Prose- 
cutor vvhether he ıs ın a position to satısfy the Court that these are not ısolated 
offences but are parts of an organısed system of black-market transactıons. No such 
informatıon ıs avaılable nor ıs he ın a position to state that the firm ıs Of such a sıze 
that any penalty less than that ımposed vvould be ıneffectıve, (Under these cırcum- 
stances 1 consıder that fines of Rs. 1,ooo on each count vull be sufficiently severe. 
The range of profits taken by these ıllıcıt transactıons exceeded 20o per cent. so that 
severe sentences are necessary. ə 


ein the result the convıctıons are upheld but the sentences on the fourth appellant 
are reduced to Rs 1,ooo on each of the four counts. İn other respects the appeals 
are dısmıssed 
Mr. Tayarama Aıyar asks for a certificate under section 205 (1) of the Govern- 
ment of India Act on the ground that thıs case ınvolves a substantial question of 
lavv regardıng the interpretatıon of section 817 of the Act. In my opinion the 
questıon raısed ın these appeals turns upon a plain readıng of the unambıguous 
vvords of the sectıons involved, and 1 do not consider that any substantıal question 
Of lavv is involved, "The certificate is refused. 


V.S. — Apbeals dismüssed, 


T) BRII BHUSHAN SINGH 2 KING-EMPEROR (P.O.) 14.7 


TPRIVY COUNCİL) 


.— (On appeal from the Chef Court of Oudh.) 
PRESENT .—LORD THANKERTON, LoRp GODDARD AND SIR İOHN BEAUMONT 


Brı) Bhushan Sıngh , Abğğellant” 
Ü ə 
The Kıng-Emperor Resbondent 


Criminal Procedure Code (V of 1898), sechon 164,—Statements made under—Purboses for ohich they could 
be used —Accebtance of “facis değosed to in them an breference to evidence given by the unlnesses in Courı— 
İmörober use of such. statements—Conclustons arrited at cannot be accebted—Pruy Council braciıce—Criminal 
Aöbeal —İnterference unth findings : 


A statement made under section 164 the Crımınal Procedure Code can be used to cross- 
examıne the person vvho made ıt, and the/fesult may be to shovr that the evidence of the vvitness 18 
false But that does not establısh that vhat he stated out of Court under section 164 1S true 


VVhere the statements under section 164 are dıscussed ın great detalın a yüdgment and reasons 
are given for accepting the facts, or most of the facis, deposed to ın those statements, in preference 
to the evıdence given by the vyuitnessesin Couürt,ıt is qurte apparent that the statemenfs vvere used 
as substantıve evidence of the truth ofthe facts stated ın them İItıs an improper use ofsuch statements 
and cannot be yustified "The conclusions reached on such use ofsuch statements gould mot be accepted 


The Board vvould not reyect the vrevr taken by the Court from vvhich an appeal is brought on the 
evidence before it, vvithout themselves considering the evidence in detal “This is a course vvhıch 
the Board normally refuses to adopt ın a crımınal appeal unless there ıs reason for departıng İrom 
their usual practıce of accepting the appreciatıon of evidence reached by the Court from vvhıch the 
appeal ıs brought ğ 


D NN Pnit, K.C and R. K. Handoodor Appellant 
G D. Roberts, K. C, VV. VVallach and B. Mackenna for Respondent 
Argument . " 


Prut —l submit at the outset that there vvas not any evidence to shöv, that Bilasıa is dead , no 
one has ever seen the corpse , vvitnesses have said that she vvas seen alıve after the beatıng, and she 
may vvell be alıve to-day 


Lord Thankerton —VVil you tell us vvhere the mıscarrıage ocöurred 


Prtt — That vvıll appear as the story materialısess "The charges yvvere (1) murder, (2) culpable 
homıcıde not amounting to mürder and (3) causing evidence of the crime to disappear The charge 
under section zor, Indian Penal Code had to be tried by şüry, on mürder and homicide by assessors 
The crucıal date ıs the 6th May, r943, the day on vvhich the beatıng vvas given: On the goth May, the 
Appellant”s chauffeur vyas taken into custody, and kept in illegal detention , he vyas never charged , 
he made a statement under torture, the statement purported to be made under the provisıons of 
section 164 On the gıst May, ıg43, the appellant vras arrested for murder and under section 201. 
On the ıst fune, Bhanvvar Sıngh and three others vverc arrested 

The prosecutton case falls ınto tvvo parts, Part 1—Homucıde , Part 11 under section 201 

Ford Thankerton —VVıll you erystallıze your argüments as to the evidence, 

Pritt —There ıs no evidence as to the girls death , there is no evidence that she vvas beaten 
severely enough as to cause death , lastly the ımproper use of statements made under sectton 164, 
Criminal Procedure Code The evidence of the vritnesses shovvs that there vvas no evidence of.a 
severe beatıng and cannot be releed upon for the charge of homıcıde "There 1s no evıdence to 
shovr that Bılasta vvas dead vvhen she undertook the yourney from Lucknovv to Ramgarh Gularıa. 

The Chref Court in arrivıng at the finding that Bilasia had died as a result of the beatıng, have 
reled on evidence that vas clearly inadmıssıble, bemg either  hearsay or contained in statements 
alleged to have been made by certaın vnitnesses under section 164 of the Code of Criminal Procedure 
Quotes 63 LA ayə at 882. If this inadmıssible evidence is reyected the vvhole of the evıdence in the 
case faıls to establısh any case agaınst the appellant 

Roberts —ln Chainchal Singh v The King-Emğeror, (ıg46) ı M.L./ 15, this Board accepted the 
testımony of vvıtnesses vvhose evidence had been reyected by the High Court, but accepted by the 
Sessıons Tudge İn the present case there being the same findıng by cach Court but on, duferent 
grounds, therefore ıt ıs up to this Board to say vyhich one to belleve s 
Bi The medical evidence as to the bones that vvere recovered, shovvs that they may have been 

ılasıa”s 

Lord Thankerton —Does the Crovrn say, that there vvas evidence as to the dısposal of the body 
that vvas beleved by the Sessıons Court, but not by Chief Court , that ıs askıng the Board to apprecıate 
5 valus of evidence , if the findıng of the High Court is maintained against you have you anythıng 

€ 

Roberts.—Thıs Board is not a Court of Criminal Appeal, Arnold v. Kong, 1914 A.G 7644 at 648, 
There ıs no decısıon of this Board that it prefers the evidence of one Court to another $ 18 thıs case 
S ə ə ə 0500200 0 0 ——.— 


v P.C. Appeal No gə of ıg45. ızth October, 1945. 
go 
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any different from that ın (ıg46) r ML rəs?” 
Zord Thankerton —Yes, here you have a findıng of the Chef Court agaınst you, 


Roberts —Yhere ıs evidence to support that the midnight gourney vvas not ınnocent İn my 
submıssıon vvhen the Board İlooks at the vyhole facts there ıs evidence here to güstify the finding , there- 
fore there can be mıscarrıage of yustiıce The Sessions Vudge found that they vvere the bones of a 
recentiy dead vvomen , there ıs alvvays the bogey that the person may turn up, but that ıs not enough 
to upset the findıng of the Sessıons Tudge “There ıs no prınciple te say vv€ are estopped from goımg 
behiınd the findıng of the High Court 


Vvallach. follovved T vvish to refer to certain rulings of your Lordshıps , before that 1 should 
like to call your attention to certaın admıtted findings 


1. Girl vvas beaten by Singh inside his house, and so severely that she could be heard by the 
neıghbours, : 


2. "The appellant göes out at midnight, for a car de , the only dispute is vyhether the girl 
vvas dead or alıve vvhen she left the house On theseVacts the Sessıons “Tudge  vvas yüstified in 
comung to hıs findıng. 


52 LA. ıgı at ıg5, referred to, there has been no gross miscarriage of yustice in the 
present case, 


(CGounsel and partıes vrere asked to vvithdravv On bemg recalled, Lord Thankerton announced 
that the appeal vvould be allovved, reasons vvould be given later ) 


Prut —İn vievv of the exceptionally heavy costs that my client has ıncurred, Your Lordshıps 
should make some order as to cosis, 


Zord Thankerton, —Yhere vvill be no order as to cosis, 
Their Lordships” Tudgment vvas delivered by 


SIR İfoHN BEAUMONT.—İhis is an appeal by special leave agaınst a Tudgment 
and order ofthe Chuef Court of Oudh at Lucknovr dated the th May, 1944, varyıng 
as to sentence only an order of the Sessıons yudge at Lucknovv dated the Toth 
Hanuary, 1944, by vrhich the appellant “vas found güllty of the offence of culpable 
homıcıde not amounting to mürder of one Bilasıa, his vvife”s: band? maıd-servant, 
under paragraph 2 of section 304 of the Indian Penal Code and vvas sentenced to 
SIX years” rigorous imprisonment, a sentence vvhich, by the said varıatıon, vvas 
reduced to a period of about four months vyhich the appellant had already served 
——— At the conclusion of.the arguments their Lordships announced that they vvould 
humbiy advıse Hıs Mayesty that the appeal should be allovved and that they vvould 
give their reasons later. "This they növv proceed to do 


The orıgınal charge against the appellant vvas under section gög of the said 
Cede for the murder of Bilasıa, but he vvas commütted for trial on the charge of 
culpable homıcide not amounting to mürder under section 804. İn the Court of 
Sessıons, hovvever, the charge vvas altered to one of murder under section 902, and, 
although the eventual convıction vvas under section 304, it vvas on the charge of 
murder that the appellant vvas trıed by the Sessıons Pudge sitting vvith five assessors, 


At the same tıme, and ın relatıon to the same alleged offence, the appellant 
separately, and four other persons, vvho vvere accused 2—s, yoimtly, vvere charged 
vvith the offence of causıng evidence of the commission of the said offence of murder 
to dısappear, to vvit, vvith the destruction or disposal of the body of Bilasıa, knovvıng 
or havıng reason to belteeve that the offence had been committed, and vvith the inten- 
tion of screenıng the offender from legal punıshment, an offence punıshable under 
section 201 of the saıd Code. 


No obyectıon seems to have been taken to the trial of accused 2—5 yomtly vvith 
the appellant, although it vvas not suggested that they had taken any part ın, or “ 
had ,ariy knovvledge of, the alleged murder by the appellant. Hovvever, as these 
accused vvere acquıtted, (his pomt need not be dıscussed 


Under the provısions of the Criminal Procedure Code and certain regulatıons 
Of the local government, a charge under section go2 of the Penal Code is triable 
by a Tudge vvith assessors, and a charge under section 201 1s triable by a yudge vıth 
ayury. Atthe said trıalthe same five gentlemen acted as assessors on the main charge 
and as yurors on the minor charge, 


The prosecutıon case vvas that on the ə6th May, 1943, m the appellant”s house 
at Lucknovv, Bılasıa had been found in compromisıng circümstances vüth the appel- 
lantis bearer, one Samuel, and that on this fact bemg reported to the appellant on 
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hıs return from hıs office at about 7-go p.m , he gave Bılasıa a beatıng. The 
prosecutıon suggested that ıt vyas a very severe becatıng and that ıt reduced The girl 
to the poınt of death At about 8-go p m , the appellant vvent out to dınner vuth a 
frıend and returned at about midnight, and the prosecutuon alleged that by the tıme 
Bılasıa had dıed. Tühereupon, that ıs shortiy after midnight, the appellant, vvıth hıs 
vrife and his chauffeur Mahahır, drovein the appellant”s carsome 60 miles to the house 
at Ramgarh Gularıa of Bhanvvar Sıngh, vvhose vvife, a sister of the appellant”s vvife 
had a bandı maıdservant named Basantı vvho vras a cousin of Bilasia. "The prose- 
cutıon alleged that the dead body of Bilasıa vas in the boot of the car, and that the 
obyect of the yourney vvas to dıspose of such body. The prosecutıon alleged that a 
mile or tvvo before reachıng Ramgarh Gularıa the appellant”s"car had a puncture, 
and that certaın vıllagers vvho vvere/bassıng ın a bullock cart took the appellant”s 
party up to the house of Bhanvvar Singh , that vvhen the party reached the house, 
Bhanvvar Sıngh, vvho vvas accused 2, sent his servant, vvho vvas accused $, and tvvo 
Pasıs viho vvere accused 4 and s vuth Mahabıir to the appellant”s car , that they 
removed the body of Bılasıa from the car and concealed it and subsequently dıs- 
membered ıt and scattered the bones ın the iungle, and later poınted out such bones 
to the polıce. 

The appellant admitted that he gave Bılasıa a beating on the evening of the 
o6th May, but alleged that it vvas a light beatıng, mamly on the hands and arms, 
though he gave her one blovr on the back aş she vvas runnıng avvay. He saıd that 
he vvas very angry about Bılasıa”s conduct since she had been gulty ofsımılar conduct 
on prevıous occasıons, and that he ınsısted that hıs vvife should get rid of her at 
once. He alleged that on hıs return from hıs dınner party at about mıdnıght 
he vvas very much annoyed to find that Bılasıa vvas stillın the house ş he refused 
to have her any longer under hıs roof and ınsısted that he and hıs vvife and chaufieur 
should take her at once to the house of Bhanvrar Sıngh, vyhere she could be handed 
over to the care of Basantı. On thıs part of the case the real port at issuc betvveen 
the prosecutıon and the defence ıs vvhether ıt vvas Bilasıa herself, vvho, or Bilasıa”s 
dead body vvhich vvas taken in the car from Lucknovv. 


The appellant admıtted the puncture a mile or tvvo short of Bhanvvar Singh”s 
house and said that he and his vife and Bilasıa vvalked the rest of the vvay to the 
house, leavıng the chauffeur to repaır the punctureş that hıs vnie and Bılasıa remaıned 
at Bhanvvar Sıngh”s house, but the appellant hımself returned to Lucknovv ın hıs 
car as soon as the puncture vvas mended. 


It ıs common ground that vihen the police visited the house of Bhanvvar Sıngh 
on the ə8th May, Bılasıa had dısappeared, and has not been heard of sınce. "The 
appellant”s story ıs that she had gone out to the yungle to ansvver a call of nature 
and had not returned. 


At the trıal the Pury returned a verdict of not guulty in respect of all the accused 
upon the charge under section 201, and as assessors they expressed the vievr that no 
offence vvas proved agaınst the appellant under section 302 or section 304 The 
Sessıons Pudge did not agree vvith the verdict of ihe yury and made a reference to 
the Chuef Court of Oudh under section go7 ofthe Criminal Procedure Code, On the 
ma?or charge he convicted the appellant under section oq as already stated. 


The learned Tudge ın a very full fudgment discussed the vrhole of the evidence 
in detaıl. In regard to the beatıng of Bılasıa he summed up his conclusıons Xn these 
terms . “ 2 

ee This concludes the evidence of the prosecution vvitnesses regardıng the beatıng. It certaınly 
does not prove that the beatıng vvas a severe one, or that Bılasıa dled as a result of thıs beatıng, 
but I do feel that the manner ın vvhıch the tvvo ayahs have given their evidence, partıcularly Mst. 
Halıman, shovvs that they are vvıthholdıng the truth, and the fact must be bornen mind vvhen 
consıdering the prosecution evidence as a vihole” 
At the end of hıs fudgment, hovvever, he expressed the viev that the appellant lost 
his self-control and beat the gırl severely vith a stick of sübstantial size. He con- 
cluded ın these terms : 
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“ Everyone is presumed to knovr the natural consequences of hıs acttons and the knovvledge 
vvhich F impüte to Mr Singh is the knovvledge that the excessive beatıng vvhich he gave Bilasıa vvas 
İtkely to cause her death 1 .“am not prepared to hold that the offence commutted by him is ofa 
lesser nature as there is no reason to assume that Bilasıa”s death vvas due to some accıdental cause 
vyhich Mr, Sıngh could not have antıcıpated, such as the rupture of a dıseased organ Bilasıa, so 
İar as the evidence discloses, vras a healthy girl and 1do not think that there are any good grounds 
for holdıng that her death vras occasıoned by some physıcal abaormalıty, the ecıstence of vyhich vvas 
not knovvn to Mi Sın 3h he viev 1 take is tthat Mr Singh "beat her recklessiy and vıolentiy 
knovıng that his blovvs vvere İikely to cause her death 1:am therefore of the opinion that he s 
guilty ot the offence punıshable under the second part of section 804, İndian Penal Code” 

The reason vvhy the learned yudge changed his vievr as to the severity of the 
bcatıng establıshed, by the prosecutton evidence is not clear. He could not act 
upon evidence vvhich vvas not given, hövveveç müch he may have felt that it ought 
to have been given "Their Lordships may obiçrve that the theory vvhıch the learned 
Tudge reyected that the girl may have died from an internal inyüry caused by the 
beatıng vvhich  manifested: itself later in the evenıng at least afforded a ratıonal 
expianatıon of the conduct attrıbuted to the appellant. Tt ıs almost ınconcetvable 
that if the appelant, an educated man, a member of the Indian Civil Service, had 
beaten the girl to the pomtofdeath, he vvould have gone out for the evenıng vvithout 
takıng any steps to ensure that :he receıved medical attention, and that hıs vvife 
vvould have concurred ın such procedure., Apart f.om consideratıons of humanıty, 

he appellant must have realısed that the death of the girl vvould place him in a very 
SET1IOUS position 


e 

VVith regard to the evidence as to the disposal of the body the learned Sessions 
Tüdge acted, as he vvas entitled to do, upon hıs ovvn vtevv of the evidence vvhich the 
Pury had reyected on the lesser charge He accepted most of the evıdence of the 
vıllagers vvho vvere said to have met the party vvhen the tyre punctured and con- 
sıdered that such evidence establıshed that Bilasıa vvas not vvith the party at that 
tıme, a findıng vvhıch destroyed much of the defence case : though ıt ıs to be notıced 
that no vvıtness spoke of havıng seen the dead body of Bilasıa YVith regard to the 
productton: of the bones the İcarned Vudge accepted the evidence of their having 
been poınted out by accused 3—s and held that the bones mıght be the bones of 
Bilasia though he did not hold this to have been definitely proved 


On appeal the Chref Court of Oudh reyected the reference under section 907 
holdmg that there vvas evidence on vvhich the yury vvere entitled to reach the con- 
Cfuson they did, and that their verdict vvas not perverse. "The (Chief Court, 
hovvever, vvent further than thıs and themselves considered the evidence, as they 
vverc right in domg since the evidence as to the disposal of the body might be relevant 
on the charge under section 804. In the result, they expressed the vıevv that the 
İüry s appreciation of the evidence vvas: correct$ they reyected the vvhole of the 
prosecution evidence as to the disposal ofthe body, and held that the bones produced 
vvere not those of Bılasıa 


The Gourt then considered the evidence as to the killing of Bilasia at Lucknovv 
and held that ıt vvas proved that the appellant gave such a beatıng to Bılasıa that 
ıt ultimately resulted in her death, and that her dead body vvas removed ın the car 
though the method of ıts dısposal vvas not proved. In reachıng this conclusion, 
hovvever, the Chief Court used statements made by the Ayah Halıman and the 
chauffeur Mahabır under section 164 of the Criminal Procedure Code as substantive 
evidence ofthe truth of the facts stated, Tt ts true that ın their yudgment the learned 
ÇTudgef say ““ VVe may add that the statements under sect.on 164 cannot 
be and have not been used as substantıve pı6ces of evidence but only for such 
purposes as the lav permuts.” A perusal, hovvever, of the vhole of the yudgment 
makes ıt apparent, ın their Lordships” vevy, that the statements vvere used as subs- 
tantıve ev.dence and it vvas for this rcason that the appeal to Hıs Mafesty ın Council 
vvas admıtted "The learned Yudges discussed in great detail the statements made 
by Halıman and Mahabır under sectıon 164 and gave reasons for acceptıng the facts, 
or most of the facts, deposed to ın those statements, ın preference to the evidence 
given by the vvitnesses in Couürt, vyhich in no vvay helped the prosecution. This vras 
an ımproper use of such statements, A statement under section 164 can be used 


TI) BRI) BHUSHAN SINGH 0, KING-EMPEROR İ(P.C,), I5I 


to cross-examine the person viho made it, and the result may be to shov that the 
evidence of thr vvitness is false. But that does not estallish that vvhat he stated 
out of Court under section T64 is true. 


Mr. Roberts for the Crovvn did not attempt to yustify the use made by the Chief 
Court of the statçments under section 164 Has contention vvas that tvvo Courts 
in İndia have convicted the appel"ant : that there vvas evidence to fustify such 
convıction, and that no miustice vvould be done by upholding it, and that there vvas 
no ground upon vvhich this Board should interfere “This argument as at first pre- 
sented ignored the fact that the tvvo Courts in India differed matersally ın their vievv 
of much of the evidence, and ultimately Mr Roberts vvas constrained to invite the 
Board to accept the anpreciation of the evidence by the Sessions Tudge in preference 
to that bv the Chef Court "The ətorv vhich the Chief Court relected, namely 
that the body of Bılasıa vvas placed in the Appellant”s car and taken as far as the 
place vvhere the puncture occurred, that the vvhole party proceeded from that 
place to the house of Bhanvvar Singh leaving the corpse in the unattended car on a 
frequented road, that Bhanvvar Singh vvıthout having enioyed any previous oppor- 
Tumity of considering the matter at once ordered his servants to accompany Mahabir 
to the car and dispose of the body, and that the servants performed this task vvithout 
apparentiy any regard to the serious consequences to themselves v”hich might 
ensu6, is not one calculated to carry convıction upon its ovvn intrinsic merits As 
a mere matter of probabılıty it vvould be reasonable to suppose that the dead body, 
if there vvas one, vvas disposed of by the appellənt and Mahabir before arriving 
at Ramgarh Gularıa vvithout incurring the risk of introducıng outsıde parties vvho 
might prove avvkvvard vvitnesses ş and that the Pourney to Ramgarh vvas continued 
in order to arrange vvith Bhanvvar Sıngh a suitable story in case inquirtes for Bilasia 
vvere instituted It is clear that their Lordships could not refect the vievv vvhich 
the Chref Court took of the evidence vvıthcut themselves consıdering the evidence 
mn detaıl, This is a course vvhich the Board normally refuses to adoptiin a criminal 
appeal, and their Lordshıps see no reason in this case for departing from their usual 
practice of accepting the appreciation of evidence reached by the Court from vvhich 
the appeal is brought i 

Upon the finding of the Chief Court that the evidence as to tbe disposal of the 
body vvas unrelsahle and that the bones produced vvere not those of Bilasia, the case 
must rest, as the Chief Court recognısed, on the Lucknovv evidence as to the beatinğ,. 
On thıs vievv of the matter their Lordships find that the prosecution case is not 
proved. "There ıs no evidence that Bilasia vvas beaten very severely ş no one savv 
her in a state of collapse, and no one savv her dead body, and there ıs no evidence 
sufficient to ustify a finding that Bılasia is dead Tt ıs true that both the Courts 
in Indıa disbelieved the reason given by the apnellant to explain the midnıght 
motor-car )ourney, holding that it vvas untrue and, indeed absurd, to suggest that 
such a "ourney vvas undertaken because the appellant could not face passıng another 
night under the same roof as Bilasia : and their Lordships entırely concur in his 
vievv The fact, that a long motor-car $ourney vvas undertaken in the middle of 
the night, and that a false reason vvas given in explanation, raises a suspicion tha" 
the obiect of the fourney may have been to dıspose of the dead body of Bilasia, 
and that suspıcion is much strengthened by findıng that from the time vvhen the 
motor-car left the appellant”s house, Bilaşıa vvas never seen alive by anv independent 
viitness, and that admittedly she had dısappeared the next day "The appellant 
has only himself to blame for much of the course vvhıch the case has taken “But 
suspicion ıs not proof İt is impossible to say that the only legitimate inference 
to be dravrn from this motor-car iourney and the disappearance of Bılasıa, is that 
the appellant killed Bılasia “"Their Lordshıps are of opinion that the appea" must 
be allovved and the convıctıon of the appellant quashed and they have humbİy 
advised Hıs Mafesty accordingİy. 


Solicitors for Appellant : Hp. $ A Polak 6? Co, 
Solicitors for Respondent : 72e SoZeetor İndia Offcee. 


H./ U./V.S Abğeal allosoed 
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. fPRIVY COUNCIL.) 
(On Appeal from the Court of Common Pleas, Barbados.) 
PRESENT :—LORD THANKERTON, LORD GODDARD AND SIR İOHN BEAUMONT. 


The Advocate Co , Limited s. Aöğellant” 
0, 
Arthur Leshe Abraham ..  Fesbondent. 


Tort:—Label actıon— Meanıng of ioords—V”itnesses if can be asked aş to the meaning they attach to t(hem— 
Resbective funcons of Tudge and 7ury — VVords: sboken of a class or body ef bersons—Raght of a memler of that 
class or bodb to sue in resbect of (hem—Damages—Amount—İnierference öy abbellate tribunal — yüstüfying circum- 
stances, 

VVhere a plaımntıffın a libel actıon alleges that thoug18heıs not mentioned by name heis the person 
at v”hom an alleged lıbel s armed, or vyhere a name is mentioned that it vvould be understood by those 
ərho knovv him to refer to him, vvitnesses can be called to prove that they understood the vvords to refer 
to the plaıntıff “But they cannot be asked vvhat meanıng they attached to the vvords because that 
ış the very questıon the yury have to decide VVhere such questions have been allovved to be put 
vvithout any obyectton it vrould be too İate, to raise the question in the appellate Court of their 
admışsıbılıty a$ a ground for setting asıde the verdict ofthe yury. 


The respectıve,functions of Tudge and Tuüry in actıons for defamatıon are vvell establıshed “The 
Tudge is to say vrhether the vvords are capable of a defamatory meanıng and are capable of bemg 
defamatory of the plaıntıff. It ıs for the yury to say vvhether they are defamatory and defamatory 
Of hım., 


VVhere ıt is pleaded in defence that the v9ords vvere published of a body of persons, if on. a fair 
constructıon they are spoken of a class or body of persons, an mdividual member of that class or body 
cannot suc ın respect of them unless there are cırcumstances that shovv that they may be aımed at 
him 


VVhıle the assessment of damages s partıcularly vyithin the province of the yüry the amount must 
bear some relatıon to the damage suffered VVhere it is so excessıvely high ör so inadequate as to 
amount to a vvholly ıncorrect estimatıon, an appellate tribunal vvill interfere m libel damage is 
presumed and no doubt puntrve or, as they are sometimes called, vindictive damages may be given, 
but extravagance ıs not to be permitted, 


Sergeant Sullvan 6? Valentine Hölmer for Appellant. 
R.F Leo 6 H Vvilhams, for Respondent 
Theır Lordshrps” Pudgment vvas delivered by 


LonDp GODDARD —lhe actıon out of vvhich this appeai arises vvas brought 
iy the respondent to recover damages for hbel published by the appellants o” him 
ın their nevvspaper the “ Barbados Advocate ” He complaıned of tvvo publicatıons, 
one ın the ıssue of ard April, 1943, and another ın that of rsth Aprıl "The actıon 
vvas trıed before the Chief Vustice of Barbados and a special yüry. His Honour 
held Fthat "the publıcatıon of rsth Aprıl vvas not defamatory of the respondent 
and vrıthdrevv ıt from the ğury "There ıs no cross appeal so it is unnecessary to 
refer to ıt further. He left the other alleged hbel to the yury, vvho gave a verdict 
for the respondent vvith £ 2,2g6-5-o as damages, a curious sum, considering) that 
no special damage vvas alleged,”and yudgment vvas entered accordıngly.”) The 
appellants appeal on the"arounds?(r) that the vvords vvere ıncapable of a meanıng 
defamatory of the?respondent , (2) that inadmissıble evidence vas received m that 
all the vvitnesses for the respondent vvere asked and stated the meanıngs they attached 
to the vvords: and (38) that the damages vvere excessıve Before settıng out the 
facts ıt vvill be conventent to deal vyith the second of these grounds 


AlI the vvitnesses vvere asked not only to vvhom they understood the vvords to 
refer but also vvhat meanıng they attached to them F” VVhere a plamtıff alleges 
that though he ıs not mentıoned by name he ıs the person at vvhom an alleged libel 
is aimed, or vrhere a name is mentioned, that ıt vvould be understood by those vrho 
knovv him to refer to him, vvtnesses can be called to prove that they understood the 
vvords to refer to the plaıntıff Butthey cannot be asked vhat meaning they attached 
to the vvords because that ıs the very questıon”the yury have to decıde “The Chief 
Tustice ought to have disallovved those questions, but no obfectıon vvas taken to them, 
and ityıs növr too İlate to raise the question of their admissıbılıty as a ground for 


———AxKıxuıınx..U.€ODBSBo— “Ə aaa V.M"... AA 


"x P, C, Appeal No. 98 of 1944. - gth” Qctober, 1945. 
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setting aside the verdict. Moreover His Honour ina full and careful summing up, 


of vrhich no exception can be taken, put the proper question to the fury, namely, 
vyhat vvould a reasonabiy intelligent person understand the vvords to mean 


Turning novr to the facts of this case, it appears, that there had been consider- 
able eriticism ın the Golony as to the appointments of assistant superintendents of 
police, and in partıcular to the recent appointment of a member of the Palestine 
Police to one of these posittons in Barbados in preference to a candidate vvho vvas 
already serving in the Island police force "The Government published an expla- 
nation of the reasons vvhich influenced these appointments, vvhich appeared in the 
€ Trinidad Guardian ” on öşth March. At this time there vvere tvvo, and only tvvo 
former members of the Palestine Police occupying these appoihtments in Barbados, 
the respondent vvho had been in the Golony for some five years, and Gaptain 
Holmes-a”-Court. On ard April the follovring letter appeared in the appellants” 
nevvspaper vvhich circulates in Barbados :— 


“€ POLICE OFFICERS “ . 

“To the Fditor : 

“€ Sir,—I have İust read to my utter dissatisfactıon and surprise, in one of the lacal nevvspapers, 
a reproduction of vyrhat ıs termed thereın “" Appointment of Barbados Police Officers explained ” TI 
must state, that to me, the reason given for the recommendation of the local candıdate beımg appointed 
in some Force other than the Barbados Polıce Force ıs as perforated as a stramer 

€ 1s there a more beloved and popular Police Officer ın Barbados than the Deputy Commissioner, 
Mayor Goddard ? GCertamly not YFrom vyhence qame thıs vvorthy gentleman ? “The ranks of 
course VVell, then, hovr can anyone be so short-sıghted as to presume that vve Barbadıans of all 
other people vrould not give unto one of our ovrn people the maxımum support should the occasion 
arise, especially vvhen vve are avvare of the fact that that person ıs reflectıng credıt on our sons of the 
soll? : ə 
€“ Tt is qurte obvious that if one of our people is considered vvorthy of fillng such a responsible 
position, our first conclusion müst definrtely be that he is at least tvvıce as capable as the outsıder 
vyho may be some Lance or Full Corporalın the Palestine Polıce Force, the mayority of vvhom I have 
been erther fortunate or unfortunate to encounter, can scarcely conrugate more than sıx or eıght of 
the verbs of their ovvn language, and vvho, vvhen they ty to “explaın an idea ?or thought verbally 
never succeed vnuthout the ınclusion of a sickening amount of verbosity 

€ Our Punör N CO ison the spot, he has the qualıficatıon plus a perfect understanding of the 
mentalıty of the people of the colony and long associatıon vvith members of the Force, promote this 
man and give him a chance to prove vyhether or not he is capable of vvınnıng the affections of his 
compatrıots vvere-seniors and assocıates before presuming that they vvould make ıt hard for him 
to succeed in the position Should he fail, then you vvould have somethıng to sıng about, then you 
vrould have a reason for bringing into the Colony your Palestinic Lance-Corporal, vvho for the most 
part of all he vvould brıng vvith him vvould be a strange accent and a rıdıng-suit, to be taught among 
other thıngs his fob by the local unfortunate yunor N CO 

“1 carnestly hope that the representatives of the people vill take this matter seriously keeping 
əə them the fact that they themselves are Barbadrans and not members of the Palestıne Police 

orce 


“€ Thanking you for space, 
“61 am, Sir, 
““ Very sincerely yoursş, 
“A BARBADIAN. 
€ o6th March, 1949 - 
“€ Trinidad.” 


To this the respondent and his bro fer officer took exception, concefving it to be 
aimed at them as the only tvvo police qffcersın Barbados vrho had previously served 
in the Palestıne Force “They consulted solicitors vrho, on T5th April, vvrote dlemand- 
ing (1) a full and complete apology to be published in the paper and to be $ettled 
by the solicıtors , (2) an undertakımg to refrain from publishing further defamatory 
matter of the tvvo oflicers : (8) a substantıal sum for damages and costs "Thereupon 
the appellants published an apology in their ıssue for ıth April, v”hich though 
not settled by the respondent”s soficitor vvas in these terms : 


“AN APOLOGY. 


“6Tt has been dravm to our attention that a letter appearing in the “ Advocate ? of rd April 
under the caption “ Police Officers” has been the cause of considerable annoyance to tvyo of our 1oca 
Police Oflicers, VVe unhestatıngly tender our apologies to these tvro officers, Tn the letter referreg 
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to the vvriter belittled the intelligence and efficiencv of the mafİority of the members of the Palestine 
Police 57 v/hom he had met and vee regret that they should have felt that the attack vvas dırected 
against them, z 


“ İt is obvious to anyone vnith a nodding acqualntance vvith Captain Abraham and Captaın 
Holmes-a”-Court that our correspondent had never met these Officers, vvho are highly efficrent 
police officers and men of hıgh intellectual attainments respected by all sections of the communıty 
not onİy for these qualıtıcs, but for their easy adaptabılıty to local conditions and their cagerness 
to enter into every phase of social lıfe m the colony b 


““ İt vvas not so long ago that the “Advocate ” in an artıcle in reply to an attack on members of 
the “ Palestine Polıce Force ” published ın the “ Antıgua Magnet”, stated that, vyhatever may have 
been the expermence in other colonıes the members ofthat Force transferred to Barbados vvere ıntellı- 
gent, gentlemanly and efğcent officers and a credit to the local force 


“ Holding the same opınion to-day vve again tender our sincere apologıes fo: any inconveni- 
ence and annoyance vvhıch our correspondent”s letter may have caused.” 
Their Lordships vvill refer to this apology vvhen they come to deal vyith the question 
Of excessive damages 

"Ühe respectıve functions of yüdge and fury in actions for defamatıon are vvell 
established and vvere accurately stated by Hıs Honour at the outset of his summıng 
up. The yudge is to say vvhether the vvords are capable of a defamatory meaning 
and are capable of being defamatory of the plaintiff. Tt s for the yury to say 
vyhether they arc ın fact defamatory and defamatory of him. Tt vvas submıtted by 
Counsel for the appellants that these vvords vvere incapable of defamıng the res- 
pondent ş they vvere published, he contended, of the Palestune police as a body and 
not of any indivıdual member or members ofthat body, least of all of the respondent 
Their Lordshıps need not enter into a full exposition of the lavv on this matter, as 
ıt vvas the subfect of a recent decision of the House of Lords in A7uöğer v London 
Exbress .Netosbaber, Lid ,1 and passages from the speeches vvere read by Hıs 
Honour to the yury İItis enough to say that if on a far construction the vvords are 
spoken of a class or body of persons, an individual member of the class or body 
cannot suc ın respect of them unless there are cırcumstances that shovr that they 
may be aimed at hım İf they may be mn all the cırcumstances, the Tudge must 
leave it to the yury to say r" they are in fact Among such cırcumstances may be the 
smallness of the class referred to, so that ıt could fairly be said that all its members 
are aimed at. Here there are but tvvo polıce officers in Barbados vvho had previousİy 
served in Palestine and the plaintiff is one ofthem "The letter is vvritten by a person 
caİling himself “ A Barbadıan,” published ın a Barbados nevvspaper in relation 
to the appointments to the force ın that Tsland of polıce officers from Palestine 
Im these circumstances their Lorösbıps are of opinion that His Honour vvas amply 
vvarranted ın leavıng the case to the qury He gave them full and clear direction 
on the matter and there ıs no ground on vvhich the verdict for the plaıntıff can be 
dısturbed. 

Reluctant as an appellate trıbuna" alvvays ıs to interfere vvith the amount of 
damages, it appears to their Lordshıps that the fury”s avvard is so excessive and 
unreasonable that ıt cannot be allovved to stand. VVhile the assessment is parti- 
cularly vvithin the provınce of the fury the amount must bear some relation to the 
damage suffered -VVhere it ıs so excessively high or so "nadequate as to amount 
to a, vvholly ıncorrect estimation an appellate tribunal vvill interfere İt is enough 
to refer to Gzeenlands v VVilmshurst,? and Flint v: LovellS, vrhere “the principle ıs 
explained. Tn lbel damage is presumed”and no doubt punitive or, as they are 
someğimes called, vindıctive damages may be given, but extravagance is not to be 
permitted. Here there vvas a prompt apology, full and ample, and containing an 
appreciation of and testımonial to the respondent "Their Lordships confess to some 
surprise that after its publicatıon the respondent thought it necessary to bring this 
actıon Haus brother officer vvas apparently satısfied, and it is to be observed that 
in his evidence the respondent stated that money vvas not his obyect Actual damage 
there vvas none ş for the annoyance, in vievv of the apology, many vvould think 
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£ oo an extreme limit. Double or even treble it for sympathy, indignation or vhat 
you vrill the result bears no relatıon to vhat the yury gave, : 

Their Lordships are of opinion that this appeal should be in part al oved , 
that the verdict of the hury and the şPudgment should be set aside in so far as it 
relates to the amount of damages, and that there should be a nev: trial İrmıted to 
the amount of damages to bç avvarded to the respondent. As to costs the appellants 
have faıled before thıs Board in their appeal as to Habılity, vvhich vvas the prıncipal 
subiect of the appeal On the other hand the respondent endeavoured to uphold 
the amount of damages avvarded, and in this he has failed. Accordıngly their 
Lordships think that the proper order should be that the appellants should pay the 
respondent one-half of hıs costs of thıs appeal "The costs of the nevv trual vvill be 
in the dıscretıon of the yudge vvho tries it, They vvuill hüumbly advıse His Mafesty 
accordıngiİy. Z 


Solıcitors for Appellant " Minzset, May €? Co. 
Solıcitors for Respondent : Rasileigh, Turner, Mann 6? Rosher 
H.T.U./V S. -—— Apbbeal alloned ?n art. 


EFFEDERAL COURT OF INDIA, 


(On appeal from the Hıgh Court of yudicature at Calcutta.) 


PRESENT —SIR PATRICK SPENS, C7eef /Fustice, SR S VARADACHARIAR AND SiR 
MUHAMMAD ZAFRULLA KHAN, İl 


Bisvvanath Khemka ... Aöğellant” 
0 . 
The King-Emperor , HResbondent, 


Government of India Aet (1935), sechon ar6 —Proğer authority directed to be consulted under—Darection 
not mandatory — Non-combliance ünih— Ağbomtment not: rendered ineffecttue 


VVhen ıt ıs proposed to grant magısterial povvers ör enhanced magısterial povvers to a person, 
the proner authorıtv to be consulted in pursuance of the direction contaned in section 256 of the 
Constitution Act ıs the District Maxistrate of the District iin vvhich the person concerned is vvorking 
at the tıme vrhen the recommendatıon ıs made or the Chief Presideney Magistrate if the person 
concerned ıs at the tıme vvorkıng under him 


The services ofa Macıstrate vvere borrovved from another Provınce, and on these being plaçed 
at the dısposal of the Bengal Government, he vvas appornted Addıtıonal Presideney Masıstrate at 
Calcutta “On a contentton that his appointment vvas made vvithout consulting the Chief Presideney 
Magıstrate, Calcutta, and vvas therefore ıneffective and ınoperatıve, 


Held, thatın the cırcumstances the consultatıon should have been made vvith the District Magistrate 
of the District. in vyhich the Mavistrate concerned vvas vvorkins in his övrn province vvhen the question 
of hıs appomtment came under consideratıon and ın the absence of anythıng to shovv that such con- 
sultatıon did not take place, it could not be coöntended that the direction contained in section 256 
yvas not complied vnth 


Held further, that the dırection lad dövyn in section 256 vvas directory and not mandatory, and 
non-complrance vvith it vvould not render an appolntment othervvise regularly and validly made in- 
effective or ınoperatıve 

Sardar Sant Singh, Advocate, Federal Court, instructed by Ganğaz Ras, Agent, 
for Appellant. 


B. Baneryi and .N K Sen, Advocates, Federal Court, instructed by P. A. Bose, 
Agent, for Respondent (the Government of Bengal). 


The Tudgment of the Court vvas delrvered by 9 

Zafrulla Khan, "7 —The appellant along vvith six other persons ıs being tried 
before an Additronal Presideney Magistrate, Calcutta, on charges of Hoardıng and 
Profiteering under rule 8r (4) read vvith rule Too of the Defence of India Rules. 
During the course ofthe trial he anplied to the Chief Presıdeney Magistrate, Calcutta, 
for transfer of the cases from the file of the trying Magistrate One of the grounds 
urged in support of the application for transfer vvas that the appointment of the 
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Magistrate vvas irregular and therefore ineffective, as it had not been made in 
accordance vvıith the congğitions prescribed by section o56 of the Constitution Act, 
and that, therefore, the Magıstrate had no yurısdictıon to try these cases or indeed 
any case at all "The applıcatıon vvas dismıssed by the Chief Presideney Magis- 
trate. The appellant thereupon moved the Calcutta High Court ın revision vuth 
no better result. "This appeal vvas preferred against the order of the Calcutta High 
Court supported by the requisite certificate under section 205 of the Constitution 
Act. 

The sole questıon argued before us related to the interpretation and effect of 
section 256 of the Constitution Act vrhich rüns as follovis " 

“ No recommendatıon shall be made for the grant of magisterial povyers or of enhanced magıs- 
terıal povvers to or the vvithdravval of any magisterial povvers from, any person save after consultatıon 
vvith the dıstrıct magıstrate of the district in vyhich he es: vvorking, ör vith the Chief Presideney 
Magistrate, as the case may be” 

It vvas contended that the appointment of the Additional Presidenecy Magistrate 
trying these cases vvas made vvithout consulting the Chief Presidency Magistrate, 
and vvas therefore ineffective and inoperative In our yudgment, the section 
does not direct consultatıon vvith the Chief Presidenecy Magistrate vvhen it is 
proposed to grant1 magısterial povvers or enhanced magısterial povvers to a 
person vvho is not “at the me vvhen the recommendation is made, vvorkıng 
as Presideney or Additional FPresideney Magistrate "The authority to be 
consulted in pursuance of the dırection contained ın the section is the District 
Magistrate of the District in vvhich the person cöncerned is) vvorking at 
the time vvhen the recommendatıon is made or the Chief Presideney Magistrate 
ıf the person concerned is at that trme vvorking under him Tn this case the services 
of the Magistrate concerned vvere borrovved from another Province, and on these 
being placed at the dısposal of the Bengal Government, he vvas appomnted Additional 
Presideney Magistrate at Calcutta. Tn these circumstances vve are of the opinion 
that the consultation prescrıbed by section 256 should have been made vvith the 
District Magıstrate of the District in vvhich the Magistrate vvas vvorking in his ovmn 
Province at the time vvhen the question of his appointment as Addıtıonal Presideney 
Magistrate, Calcutta, came under consideration. "There is nothing on the record 
to indicate that such consultatıon did not take place "There is thus no foundation 
for the contentıon that the direction contaıned ın section 256 vvas not complred vvith 


VVe are further of the opinıon that the dırection laid dovr in section 256 is 
directory and not mandatory, and that non-complrance vvith it vvould not render 
an appointment othervvise regulariy and valıdly made ineffective or inoperative 
It seems to us that any other vievv vvould lead in many cases to results vvhich could 
not have been intended by ParlıamentTand vvould”entail general inconvenience 
and inşğustice to persons vvho have no control over those entrusted vvıth”the duty 
of making Trecommendations for the grant of magısterial povvers”t (see” Montreal 
State Railıvay Combany v .Normandın),.. ” 

A preliminary obiection vvas taken on behalf of the Crovrn that the appeal vvas 
incompetent inasmuch as the order of the High Court appealed against vas not a 
yudgment or final order vvithin the meanıng of section 2os of the Constitution Act 
Relrance vvas in support of the obfection placed on the observatıons of Sulaiman, T., 
in Hor: Ram Singh v The Crotn? Reference vvas also made to Venugoğala Reddiar 
and another v RKrishnasıpami Reddtar$. As vveehave come to the conclusion that there 
is nq sübstance in the appeal on the merits, vve do not consider ıt necessary to deal 
vvith the preliminary oblectıon No other question vvas sought to be raised before 
us 


The appeal fails and is dismissed. 


. 
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(FEDERAL COURT OF INDİA.) 
(On appeal from the High Court of Pudıcature at Patna ) 


PRESENT “—SIR PATRICK SPENS, C/ref ,7ustüce, SR S. VARADACOHARIAR AND 
Sın MUHAMMAD ZAFRULLAH KHAN, İl. - 


Sarioo Prasad .  Ağtellant”" 
0 . 
The Kıng-Emperor (through Bidyanandan Singh) Restbondent. 
Government of İndia Act (1985), seciton 270 (r)—4ööhcabılıty— Test— Materals to be referred to—Act 
“ burborting to be done ”-—V/hat mpould not: amonni 10 


As the prohibıtion contained in section 27o (1) of the Constitution Aot ıs agaınst the ınstıtution 
of proceedings itself, tbe applıcabılıty of the secttori müst be yudged at the earlıest stage of instıtution 

VVhere the complaınt agaınst a statıon master vvas that he refused to ıssue tıckets to the com- 
plamant on the ground that ıt vvas too lafe and behaved ın an uncivi) manner and shovved furious 
temper and that on the complaınant resentıng such things the accused “ called out a man £ by 
name and other cooltes and ordered them to beat ” the complaınant and that they and the accused 
also assaulted the complamant and hıs brother, 

Held, applyıng the test laıd dövyn in Hor Ram Singh v “The Crozin, (1939) 2ə ML. (Supp ) 23, 
that ıt could not be held on the allegatıons ın the complaınt that the acts complaıned Of, can be 
regarded even as one “ purportıng to be done 9 by the accuşed ın evecution of his"duty vthin the 
meanıng of section 270 (1) of the Constitution Act, 

Vageshivar Prasad, Semor Advocate, Federal Court (Tarakıshore Prasad, Advocate, 


Federal Court, vrith him) instructed by 7arachand Brymohanlal, Agent, for Appellant 


Mahabır Prasad, Advocate-General ef Bihar (7arkeshsoar .Nath, Advocate, 
Federal Court, vvith. him) instructed by $: P: Verma, Agent, for Respondent 
The Tudgment of the Court vvas delivered by 


Spens, C 7? —The only question vvhich it is necessary to decide in this appeal 
ıs vvhether the proceedıngs out of vyhich the appeal arıses are “€ in respect Of any 
act done or purportıng to be done in the execution of his düty ” by the appellant 
as a servant of the Crovvn (section 27o (r) of the Constitution Act). 


The appellant vəs a statıon master at a steamer station on the O T. Raılvvay. 
The complamt alleges that on 25th Tuly, 1944, the complaınant vvıth his vvife and 
certaın others proceeded to the statıon a short tıme before the steamer vvas due to 
leave, that he vvent to the bookıng office to purchase tıckets, askıng hıs vvife and the 
rest of the party to vvait at the yetty along vvıth the luggage, that the bookıng clerk 
declined to issue tickets alleging that it vvas very near the time fixed for the steamer”s 
departure and that vrhen he vent to the yetty he found that hıs vvıfe and the other 
people had already boarded the steamer vvıth the luggage and accordingiy he asked 
the statıon master to arrange for the ıssue of the tıckets requrred İt vvill be con- 
vensent, ın vevv of the arguments urged before us, to set out the rest of the complaınt 
in full “ He (the statıon master) gave a flat refusal and said that he could not do 
anythıng ın the matter and vvhen your petuttioner repeated hıs request, he got 
annoyed and asked your petttioner to get out and then your petitioner vvanted to go 
on the steamer to brıng back the ladıes”"and the luggage but the accused No 1 
(statıon master) resısted your petutioner”s going on the steamer and shovved unsym- 
pathetıc attıtude and furıous temper and vvyent to the length ofabusıng your petitioner 
callıng bad names such as “ Badmash”, “ Tüm Kahan ata Ha:”, “ Steamer ber 
çaoge tab mar khaoge” “ (6) "That your petitioner resented thıs and protested 
against the uncıvil behavıour vrhereupon accused No 1 called out a man Khalıfa 
by name and other coolres and ordered them to beat your petitıoner and on the 
order being ıssued accused No. 2 Khalifa and some coolses began to assault your 
petitoner and his companıons "The accused No 1 also assaulted your petitioner 
vvith slaps and gave fists and blovvs on the body of your petitıoner and your pet- 
tıoner”s brother” After the appellant had been summoned, the magıstrate expressed 
the vievv that sanctıon under section 27o (1) of the Constitution Act vyas necessary 
for the ınstitution ofthese proceedıngs "The,complamant applıed to the Government 
of Bihar for sanctıon : he vras mformed in reply “ that he should seek his remedy 
in the superıor Courts if hıs complaımt is dısmissed”” On production of thıs order, 


£ Criminal Appeal No, Tİİ of 1945. gth November, 1945. 


158 THE MADRAS LAVV yOURNAL REPORTS, İr946 


the magistrate discharged the accused, though it is not on record hovv exactly he 
interpreted this order ə 


On appİrcatıon to the Sessions Tudge for further enquiry, he vvas of the opinion 
that no sanction vvas necessary in the case and he accordıngly ordered a further 
enqumry "The statıon master carried the matter on revision before the Hıgh Court 
at Patna “The learned Tudge of the High Court (Agarvvala, 7) dismissed the 
petition, holding that section ə7o (Tı) could not be invoked in respect of an offence 
commiutted ın 1944 because the “ relevant date ” referred to in that clause must be 
taken to be the date of Part III of the Act coming into force, əöz , rst April, 1937. 
This appeal has been İfiled agaınst this order of the learned Tudge and the correctness 
of his mterpretation ofthe expression ““ relevant date ” ın its applıcation to a railvvay 
servant has been questıoned. Ri 

It has been contended that a railvvay servant s not a person “ employed about 
the affaırs of a Provınce ” but one ““ employed about the affaırs of the Federation” 
that according to clause (3) of section 27o, “ the relevant date ” ın the applıcant”s 
case must be held to be the date of the establıshment of the Federation and that 
therefore the act comnlaıned ofis one done before the “ relevant date”” By vvay of 
ansvver to this contentuon, it has been suggested that on a proper reading of clause (ı) 
of section 27o the benefit of that section can be invoked by servants of the Central 
Government onİy vvhen proceedıngs are instituted after the establıshment of the 
Federatıon ın respect of acts done beforç the date of the establıshment of the Fede- 
ration. 1ltis unnecessary for the purposes of this case to decide this question, because 
vve are of the opınıon that the act complaıned of ın this case cannot be held to be 
one ““ done or purportmg to be done” in the execution of the appellant”s duty 
as a servant of the Crovvn, 

The materıals vvith reference to vvhich the applicability of section oo (1) 
must be consıdered vvere ındıcated in the fTudgment of this Court ın ori Ram 
Singh v The Crount: İt vvas pointed out by Sulaiman, / , that as the prohibition 
vvas against the ınstıtution itself, the applıcabılıty of the section must be pudged 
at the carlıest stage of ınstitution. "The learned Tudge then proceeded to say “ if 
the prosecutıon case as disclosed by the complaınt or Polıce report, as the case 
may be, shovvs that the act purported to be done ım executuon of duty, the pro- 
ceedings must be dropped But if the prosecution case does not ınvolve this, the 
case cannot be throvrn out on the prelımınary ground of vvant of consent”” (Page 
179“ see also pp 184 and ı85) Appiİyıng this test, vve are unable to hold that on 
the allegatıons in the complaint, vvhich vve have above set out, the act complained 
of can be regarded even as one “ purporting to be done” by the appellant in exe- 
cution of his duty 

Counsel for the appellant drevv our attentıon to sectıons 68 and 11ş-A of the 
Indian Rallvvays Act and to chapter IV, rule 2, of the Bengal and North-YVVestern 
Railvvay Traffic Manual and contended that the statıon master belteved that he 
vvas exercısıng the povvers and duttes rmposed upon him by these provisions and that 
he vvas entitled to the protection afforded by section 27o (1) even if he erroneously 
thought that these provısions yustified hıs conduct VVe do not propose to discuss 
the bearing of these provısions on the case As observed by Sularman, / , in the 
yudgment already referred to, “ The mere fact that the accused proposes to raıse 
a defence of the act having purported to be done ın execution of duty vvould notin 
itself be sufficient,” to yustify the case bemg fhrovvn out for vvant of sanction under 
section 27o (1) Counsel for the appellant further contended that readıng the 
complaint in the light of the statement made by the complaınant before the magıs- 
trate vve must hold that the complaınt itself discloses that the act purported to 
be done in execution of duty VVe are not satisfted that this isso. On the language 
of paragraph (6) of the complaint set out suğra there is no room for any suggestion 
of ambigulity as to the case alleged against the appellant. 

The anpeal fails and ıs dısmissed. 

G.R./V S ——— Aböbeal dismissed, 
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IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. usrıcE YAHYA ALT, 
Pulavarthı Venkata Subba Rao and others ,.  Pehlioners” 


0. 
Vallur: Pagannadha Rao snd others ..  “tesbondenis. 


ke. Günl Procedure Code (V of 1go8), section ə (11)— Legal rebresentatıre—Hindu: ütdou entitled to an interest 
in her hüsband”s estate under the Hindu V/omern”?s: Raghis to Proberty Act (XVİT of 1937)—İf a ““ legal reğresen- 
tatıve” entitled to be brought on record 


A Hındu vndovr takıng an interest ın her husband”s estate vvhich devblves upon her under the 
Hindu VVomen”s Rights to Property Act, vvould be his “ legal representatıve”” vyithin the meaning 
of section 2 (11) of the Code of Civil Procedure, and is as such entitled to be brought on record as 
a person vvho ın lavv represents the estate Of her deceased husband vvho vvas a defendant ın a suit 


Petitıon under section 15 of Act V o” igo8, praying that the High Court 
vvill be pleased to revise the order of the Court of the Subordinate Pudge of Narsapur 
dated gth December, 1944 and made ın G.M.P. No. 608 of ıg43 in O S. No. 52 of 
IQAI. ı 

V. Vıyanna for Petitioners. 

Respondents not represented. 


The Court delivered the: follovving L 


TUDGMENT.— This is a revision petition against the order of the Subordinate 
Tudge of Narsapur refusing to add the vvidovv of the deceased first defendant as a 
party defendant ın O.S. No. sz of rg4r on the ground that she is not a legal repre- 
sentatıve of her deceased husband. "The respondents, the defendants ın the suit, 
are not represented ın thıs Court and the cıvıl revision petition has been heard in 
their absence. "The suit vvas by the creditors vvho impleaded the first defendant 
and hıs tvvo undıvıded sons, the second and thırd defendants "The first defendant 
ded ğendente hic on the rzrth May, IQ43, and an applıcatıon vvas made for brınging 
on record hıs tvvo sons (defendants 2 and 3) and hıs vvidovv, as the legal representa- 
tıve of the deceased defendant The learned Subordınate Tudge dırected that the 
second and thırd defendants should be recognısed as the legal representatıves of 
their deceased father but so far as the vvıdovv vvas concerned he dısmissed the applı- 
catıon holdıng that she vvas not her deceased husband”s legal representatıve : 


The expression “ legal representatıve ” has been defined ın section 2 (11) of the 
Civil Procedure Code and the part of it that is material to the present case ıs that 
ıt means “ a person vvho ın lavv represents the estate of a deceased person”. “This 
expressıon vvas not defined ın the Code of rı882 "There vvas considerable diver- 
gence of yudıcıal opinion as regards it true connotatıon. An authoritatıve 
definıitıon vvas given by the Calcutta High Court in: Dinamon: Chaudhurani 
v Elahadıt Khanl VNVoodroffe, T., vvho vvas a party to that decision pointed 
out that, although at one tıme only an executor or an admınıstrator could 
be treated as legal representatıve, the Courts began to apply that expressıon to 
ordınary cases of succession vvithout strictly  cönfining it to its primary meaning. 
After a secrutıny of the English and Indian cases  VVoodroffe, T., observed that 
vvhere there ıs an executor or admınıstrator they alone are the legal representatıves 
Of a deceased yudgment-debtor and that the term ıs othervvise commonly applıed 
both ın the case of heirs as vvell as ın that of executors and admınıstrator$ "The 
prıncıple vvas further extended to the case of a person vvho vvithout title as 
admınısirator, executor, heır, reversıoner or survivıng coparcener vvas the de facfo 
possessor of the estate of the deceased Hındu, ıt havıng been held that he must be 
treated for some purposes as hıs representatıve and that a pudgment obtaıned against 
such a representatıve is not a mere nullity. In the end the learned Pudge summarısed 
the legal posıtıon thus 
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“€ From thıs revlevv of the authorittes it vvill appear that yüdicial decisions have extended the 
sense of the term “ legal repiesentatıve” beyond that of ıts ordınary meaning of “admınıstrator, 
executor and heır” and though such expression has been attended vrith doubt and hasın some cases 
been the subyect of conflıctıng decision, it appears to me to be too late növv to endeavour, hovvever 
convensent ıt mıght be, to secure for the term that vvhıch is perhaps tts strict and legitimate sense I 
agree, therefore, ın holdıng that the term ıs not limited to admınıstrators, executors and helrs and 
I.am of the opinion that it must növ, be held to include any person vrho in lavv represenis the estate 
of a deceased yudgment-debtor” 

It vvould be seen that it is this partıcular dicfum, that appears to have been actualiy 
adopted in framıng that part of the definıtıon of “ legal representatıve ” vrhıch has 
been extracted above, namely, that a “ legal representatıve” means a person vrho 


in layv represents the estate of a deccased person. 


"The further questıon is hövv the enactment.of the Hındu VVomen”s Raghts to 
Property Act (XVIII of 1937) affects the position Under section 8 (2) of that 
Act as amended by Act XI of 938, vvhen a Hindu, göverned by Mitakshara School 
of Hındu Lav, dıes havıng at the tıme of hisdeath an interestin a Hindu Toint family 
property, hıs vvidovv, subyect to the provisions of sub-section (3), gets in the property 
the same ıntərest as her husband himself had Sub-section (3) stipulates that that 
interest devolving on a Hındu vvidovr shall be the limited interest knovvn as a Hindu 
vvomen”s estate, provıded, hovvever, that she vvill have the same right of clarmıng 
partıtıon as a male ovrner VVıth reference to the repercussıons of this enactment 
on the Hındu lavv doctrıne of coparcenership, Mayne says that as a result of this 
statutory provısion the undıvıded interest of a coparcener vvho leaves a vridovv 
goes to her as his her for the lımıted estate of a Hindu vvoman, but it does not go 
by survıvorship for the obvious reason that 

“she cannot be ın the strıct sense a coparcener vçıth the other members, her posıtıon vvill be 
analogous to that of a member of an undivided family under the Dayabaga İavr vuith this possible 
dıfference that, as she is only to have the same interest as her husband hımself had, the share to vvhıch 


she vvill be entitled at a partıtıon may be hable to the same fluctuatıon caused by changes ın the 
famıly as if she occupied the place of her husband.” 


The Tearned author treats the devolutıon provided by the Act as one ın the nature 
of succession. He treats the vyidovr as in the position of an heir to her deceased 
husband 


“€ VVhen a vvidovv,? says the author, “ succeeds to her husband”s interest ın a yomnt famıly, she 
takes ıt only by ınheritance and not by survivorship”” 


Again it ıs sad :, 


“To hold that the vvidovv of a coparcener vvho takes his interest on his death is strıctly a tenant-in- 
common vvith the coparcenary body ıs not to give full effect to the vvords ın section 3 (2), accordıng 
to vyhich she is to have “ın the property the same interest as he himself had” apart İrom the grave 
complıcatıons vvhich it vvill involve On that vtevv, she vvill be entitled to an account and for a definıte 
share of the ıncome vvhıle the others vvill not be , more than that, it vvill İcad to anomalıes and hard- 
shıps in connection vvith the allotment of shares , and even before partıtıon there vvould be separate 
management and representatıon and separate ıncurrıng of debt But evidently ihe intention Of the 
Act ıs only to interrupt survivorship and to protect the right ofa vuidovr so that she may have the same 
interest as if she continued the legal ğersona of her husband till partıtıon”” (Maynes Hindu Lav, 
ıoth Edition, page 721 ) 

In the end the conclusion of the learned author is thattthe Act confers upon the 
vridovv a right of succession notvvithstandıng any rule of Himdu lavr and as such 
an unchaste vvidovr vill not be dısqualified from inheritance, and that she vvould 
be entıtled to succeed, notvuthstandıng any ground of disqualıificatıon under Hındu 


lavv in €ither school 


The lover Court releed on the decision of this Court in /Vatarayan Chetttar v. 
Perumal Ammalİ, vrhere Horvvill, T., held that 

€ the effect of section 3, clauses (2) and (3) may be regarded as recognising a survival of the 
husband”s ğersona ın the vnfe giving her the same rights as her husband had, except that she can 
alıenate property only under certaın circumstances”” 
The learned Tudge held that the vridovv did not obtain her right by survivorship 
or by inhenitance but she got it as a result of the statutory provision vyhich vvas 
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based upon the prıncıple, as remarked by Mayne, of the survival of the husband”s 
ferşona in the vvife "The position amounts to the same” vhether it is called a 
statutory devolutıon or success on, the result bemg eventually that the vvıdovv 
takes that ınterest vvhıch devolves upon her as a person representıng the estate 
and ınterest of her deceased husband (Iam of the opinion that ın these circum- 
stances a vviıdovv vvould be a"”“legal representatıve” vvithin the meaning of section 2 
(11) of the Code of Civil Procedure, and is as such entitled to be brought on record 
as a person vvho ın lavv represents the estatc of her deceased husband. 


The reasons given by the learned District Münsiff for disallovying the: costs 
of the petıtıoner ın cıvıl revision petition No. 1530 0f 1943 Of this Court are not 
satısfactory "The result vvould be that this petition  vill be allovved vvith costs 
here and ın the lovver Court as vvell as ın G.R.P No 1530 of 1948 

KS —- Petitions allomed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —SIR ALFRED HENRY LTONEL LEACE, CZegf 7usüce AND MR. ,VusricE 


PATAN/TALI SASTRI ? 

The Commiıssioner of Income-tax, Madras ... Aöğlücani” 
0, 

ori Visvvesvvaradas Gokuldas , .  ftesbondenl. 


e 
come-tax Act (XI of 1922), sechon 18 — Method of accounting-—Alteration—Duty of İncome-lax Officer, 


The provıso ın section 18 of the Income-tax Act gives the İncome-tax Officer full hberty of actıon 
if he is satisfied that the method adopted by the assessee does not allovv of a correct assessment of 
the profits VVhen he ıs of this opinion it is his bovmden düty to adopt another method, a method 
vyhich he considers vvill permit of a satisfactory assessment 


Commassioner of İncome-tax, Bombay v. Sarangbur Cotton Manufacturing Go , Lid , of Ahmedabad, (1938) 
IıML)—..LR 651A r ILR ıgğ8 Bom oşo (P C ) referred to 


An assessee up to the end of samoat year 1994, had adopted as the method of accountıng for 
ıncome-tax purposes the practıce of valuimng his stocks at the cost prıce He madela change ın respect 
of the sampat year 1995 and opened the account vvith: stocks valued at cost price and closed ıt vyith 
a valuatıon at the market prıce "The Excess Profits Tax Act had come ınto operatıon ın that year. 
The assessec”s return vvas accepted But ın the follovung year, the Income-tax Officer dıscovering 
that he had made a mıstake ın accepting the method of accountıng of the assessee, assessed the assessec 
for that year on the basıs of the cost prıce of the stock On an obyection that the İncome-tax Officer 
should have adopted the method vrhich had been adopted in the previous year, “ e 


Held, that the Income-tax Officer vvas in lavy entitled to adopt the course he did in respect of the 
samvdt year ıggö “Takıng the stock of the samsaf year 1gg5-g6 at the market prıce vvas not ın 
accordance vvıth the assessee”s regular method of accountıng İn the cırcumstances the İncome-tax 
Offcer took the proper course ın valuıng the stocks atthe cost prıce, at the same tıme offering to 
rectify the assessment for the prevıous year under the provıslons of sectton 35 of the Act 

Case referred to the High Gourt by the Income-tax Anpellate "Tribunal, 
Bombay, under section 66 (r) of the Indıan Income-tax Act (Act XI of rgəg) as 
amended by section g2 of the Income-tax (Amendment) Act (Act VII of 1939) 
in 66 R.A. Madras 29 Of 1944-45 on its file 


C. S Rama Rao Sahib for Applıcant, 
P. R. Srmoaşan for Respondent, 
The Tudgment of the Court vvas delivered by 


The Chef .Tustice-— The assessee is a merchant dealıng in metals. Up to the 
end of the samzaf year 1994, that ıs up to öğrd October, 1938, he adopte( as the 
method of accountıng for ıncome-tax purposes the practıce of valumg his stocks at 
the cost prıce. Both at the beginning and at the end of the year the cost price 
vras taken. In respect ofthe samoat year 1995 (2oth October, 1938 to rrth November, 
1939) the assessee made a change. He opened the account vvıth stocks valued at 
cost prıce and closed it vvith a valuatlon at the market price "The market price vvas 
much hıgher than the cost price and this resulted in shovring an inereasein the profits 
to the extent of Rs ə4,797. The obyect of the change ın the method of accountıng 
ıs not far to seek. The Excess Profits Tax Act had come ınto operatıon. Tt actually 
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came ınto force on the ışgth Aprıl, ıg4o, but the Legislature applted its provisions 
İrom the ıst September, 1939. The Income-tax Oflicer accepted the assessee”s 
return for the saat year 1995, vvhich corresponded to the year of assessment 1940-41. 
In the follovvıng year the Income-tax Officer dıscovered that he had made a mıstake 
ın accepting the method of accounting vvhich the assessee had adopted for the year 
1940-41 Consequently for the samoaf year 1996 (1941-42) the İncome-tax Officer 
assessed the assessee on the basıs of the cost prıce of the stock He took the cost 
prıce at the beginning of the year and at the end of it, vvhich meant the addıtıon 
of Rs 24,885 to the total ıncome. The assessee obyected and saıd that the 
İncome-tax Officer şhould have adopted the method vvhich had been adopted for 
the prevıous year. He appealed to the Assıstant Commiıssıoner of İncome-tax 
vvıthout success, but on a further appeal to the İncome-tax Appellate Trıbunal, 
Madras Bench, he vvas successful At the requtst of the Commiıssıoner of Income- 
tax, the Trıbunal has referred to thıs Court under section 66 (1) of the Income-tax 
Act, the follovvıng questmon . 

“ VVhether ın the cırcumstances of the case the assessment made by the İncome-tax Officer for 

194.1-42 by addıng the sum of Rs 24,885 to the total income of the respondent by revising valuatıons 
of the openung and closing stocks of samoat year 1996 on cost basıs vvas legal.” 
Sectıon 18 of the Income-tax Act, ıg2o, deals vvith the method of accounting 
It says that income, profits and gaıns shall be computed for the purposes of sections 
IO and 12 in accordance vvith the method of accounting reguülarly employed by the 
assessce, provıded that, if no method of accountıng has been regularly employed, 
or if the method employed ıs such that, ın the opınıon of the Income-tax OÖfficer, 
the ıncome, profits and gaıns cannot properly be deduced from ıt, then the com- 
putatıon shall be made upon such bağıs and ın such manner as the Income-tax 
Oficer may determine “The proviso gives the İncome-tax Officer full İiberty of 
actıon if he ıs satısfied that the method adopted/by the assessee does not allovv of a 
correct assessment of the profits. YVVhen he ıs of this opinion it is his bounden düty 
to adopt another method, a method vvhıch he considers vvill permit of a satıisfactory 
assessment. "This vvas pomnted out by the Prıivy Councilin the Corxmesszoner of İncome- 
tax, Bombay v Sarangöur Cotton Manufacturing Co,, Lid , of Ahmedabad"., 


In the Commassıoner of İntome-tax, Madras v. Chengalcvaraya Chetti?, this Court 
held that ıt vvas an accepted rule that the assessee ın crediting the closing stock 
fiğure ıs to take eıither the cost price or the market prıce vvhichever be the less— 
a provısiıon obvıously intended to be in favour of the trader and one vvhich enables 
hım more evenly to diıstribute his loss. 


Takıng the stock of the samoaf year 1995-96 at the market price vvas not in 
accordance vvıth the assessce”s regular method of accountıng His regular method had 
been to take the cost prıce both at the beginning and at the end of the year. More- 
over the market prıce vvas admıttedly far hıgher than the cost prıce. In these 
cırcumstances the Income-tax Officer took the proper course ın valumg the stocks 
at the cost prıce, at the same tıme offering to rectify the assessment for the previous 
year under the provısıons of section g5 of the Act, VVe hold that the Income-tax 
Officer vvas ın lavv entitled to adopt the course vyhich he did. in respect of the samoat 
year 1996 and accordıngly vve ansvver the questıon referred in the affirmatıve 


T"he learned counsel for the Commıssıoner of İncome-tax has given an uünder- 
taking.to the Gourt that the assessment for the year 1940-41 vvill be revısed. 1n 
respect of that year also the stock vvill be valued at the opening and at the close 
of the year at the cost prıce and the tax repayable to the assessee on thıs basis vvıll 
be adfusted. 


The Commiıssıoner of İncome-tax is entitled to the costs of this reference, 
vhich vve fix at Rs. 250. 


V.s, ——— Reference ansıtered. 
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IN THE HIGH COURT OF VTUDICATURE AT MADRAS.. 
PRESENT .—MR. Tusrıce HoRvvuLL AND MR. Vusrioe KoMAN. 


Venkataraya Goundan . Ağtellant” 
0. 
Mallappa Goundan and others ... Resbondenis, 


Cul Procedure Code (V of 1908), section 48—Parlıtion: decree—Date of decree for burbose of comğuting 
İtmitation for execulton— Test—Adiudication becoming ribe for execution 


VVhere ın a partıtıon suut the respective rights of the partıes are adyudığated upon and decided, 
the adyudıcatıon becomes rıpe for execution on the date of qüdgment İtis only the formalıttes to be 
observed ın draftıng the decree that remaın thereafter to be carrıed out and the decree vyhen drafted 
must bear the same date as the yudgment ” Though the decree may be engrossed on stamp paper 
on a later date, the date of the decree for purposes of computung the period of lımitatıon for execution 
has to be construed as the same date as that of the yudgment, 


Appeal agaınst the order of the Court of the Subordinate Tudge, Coimbatore, 
dated 4th Aprıl, 1944, ın E, P. No. 36o of ı942, in O. S. No. 217 of 1928. 


P. R Ramakrishna Asyar, € K. Visianatha Apyar and P. R. Vasudeva Aşyar for 
Appellant. 


P, .N. Ağbusuvamı Asyar and M. Venkataramana Ayar for Respondents, 
The Tudgment of the Court vras delivered by 


Roman, 7.-—The appellant filed O. P. No. ı4 of 1923 on ooth yune, 1928, as 
pauper. The petıtion vvas subsequently registered as O S No. or? of gög. The 
appellant vvas only tvvo years old at that tıme and vvas represented by hıs next friend 
Arunachala Goundan, the brother of the appellant”s grandfather. "The prelmmi- 
nary decree ın the suıt vvas passed on 7th October, ı924, ın vvhich the plaintıff 
vvas declared entitled to one-sixth share in the family properties and the final decree 
vvas passed on ?grd December, ıgo5. "The plaintiff states that he became a mafor 
only in 1940, though thıs ıs dısputed by the respondents. He filed E P. No. s62 
Of 1942, on 26th Tune, 1942, for executıon of the final decree after getting the final 
decree engrossed vvıth necessary stamps on ə6th March, ı942 The learned Sub- 
ordinate Pudge of Coımbatore has dısmıssed the executıon petition on the ground 
that ıt ıs barred under section 48 of the Code of Civil Procedure. 


İtis contended for the appellant that under section 48 (2) ofthe Civil Procedure 
Code he ıs vvithin time, İt is stated that because of fraud played by the Pudgment- 
debtors ın selling some ofthe properttes that should have come to his share under the 
final decree, he vvas prevented from executıng the decree "There ıs nothing in the 
present case to indıcate that the appellant vvas really prevented from executıng his 
decree. “The mere fact that some of the yudgment-debtors sold properttes vvhich 
should have fallen to the share of the appellant could not by itself prevent the 
appellant from proceedıng ın execution to recover his share ofthe properttes under 
the partitıon 


It is also contended on behalf of the appellant that foı computing the period 
of İrmitatıon under section 48, in the present case the final decree should be deemed 
to have been dated only from the date vvhen the decree vvas engrossed on the brqper 
stamp paper and the decree vvas sıgned, ziz., from əo6th March, ıg42, and that ıf 
that is deemed to be the date of the final decree, thıs petıtıon for executuon is vvithin 
İlme. 


İn Ramachandra Rao v Parasuramayyat, a, Full Bench of this Court had to inter- 
pret the meanıng of “ the date of the deciee ” in clause (a) of section 48 (Iı) ofthe 
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Code of Civil Procedure and that Bench held that the date of the decree ıs the date 
vvhen the decree becomes, executable Tn that case the learned Yudges vvere dealıng 
vvith a mortgage decree, vvhich vvas actually a composite decree, vvhich, in their Lord- 
ships” opınıon, vvas capable of bemg split up and öught to have been split up into.a 
number of decrees, some of vvhich vvere to come into effect only at a future date 
on the happenıng of certaın contıingencies. i 


The learned Tudges in Azyasamıer v Venkatachala Mudah:1 distingüish the 
case they vvere dealıng vvıth and point out that a decree ıs defined as “ 


“the formal expresşıon of an adşyudicatıon, vvhich, so far as regards the Court expressing it, 


277077 the rıghts of the partıes vuith regard to all or any of the matters ın controversy 
ın the suit, 


and adds. ik 


““ VVhen the relefs given. in respect of those rights are distinct and enforceable at diffeeent periods 
Of tıme, then fo: purposes of executton there ıs ın fact more than one decree though embodred ın one 
document (In such cases it is only riasonable to hold that the date of the decree sought to be exe- 
cuted vvıthın the meanıng of section 48 (a) of the Civil Procedure Code may not be vvhat it bearson 
ıts face It is the date vvhen the partıcular adyudıicatıon sought to be enforced becomes ripe for 
exçcution according to the terms of the decree” 


These observatıons very clearly brıing out the dıstınction betvveen the facts in that 
case and the present case İn the present case, unlike the above tvvo cases the 
adyudicatıon became ripe for executton on the date of yudgment, ın that the respectıve 
rıghts of the partıes had been adyudıcated and decided on İt vvas only the for- 
malıtıes to be observed ın draftıng the decree that had to be yet carrteed out. 


Chana Venkatabba v, Peda Venkatabba? ıs a decision of a Bench of this Court 
vvhereın a contentıon sımılar to that raısed by the appellants ın the present case vvas 
raısed. "That contentıon vvas reyected by the learned yudges as under Order zo, 
rule 7 of the Code of Civil Procedure the decree must bear the same date as the 
yudgment İn the present case also the date of the decree has to be construed as 
ogrd December, 1925, the date of the yudgment 


VVe are therefore of opınıon that the date of the decree ın the present case ıs 
öşrd December, 925, and that, therefore, the petıtion for executton is clearly not 
vrithın time “The appeal s dismissed vvith  costs 


Vs -——- Aööeal dismassed, 
IN THE HIGĞH COURT OF TUDİCATURE AT MADRAS 


PRESENT "—SIR ALFRED HENRY LzTONEL LEACE, Cözef 7ustice AND MR. TusricE 
RATAMANNAR 


Chınnathayı afzas Veeralakshmı Ammal Apbellant” 
0. 


V. Kulasekharapandıya Naıcker and another Resbondents 


Hundu Lam—İmbarıble estate—Succession— Family arrangement—Construction—Relcase by next in hne 
of succession according: to İneal brimogemtüre in: fatour of undoso of: last male holder —Fifect—Proberty güven 
absolutely to the member renouncıng has right to succession— Nature of 


Ine:862 the yoıt famıly to vvhich the sut rmpartible  estate (Bodinaickanoor Zamındarı) 
belohged had five branches Succession to the estate had alvvays been governed by the rule of lmneal 
prımogeniture, subyect to a family custom according to vyhich a younger son by a senior vvife vyas 
preferred to an elder son by a yuntor vife By reason of such custom the estate devolved on £ No 1 
ın 1862 on the death of his father representing the first brancı On £ No Tsdeath on ışth December, 
1888, the next ın successıon vvas his brother V vvho vvas hovvever regarded as being mentally deficient 
and unfit for the gad: and passed over vvithout protest V died in 1901 vvithout male issue and the 
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hine of succession of the first branch became extinct On K No Ts death ın 1888, as V had been 
passed over, the nextın successıon vvas Kan the eldest male of the second braneh K No İvvassurvived 
by his vvidovv Zü vho produced vvhat purported to be a vvill of her husband. under vihich. he left the 
estate to her and gave her a povver to adopt a son to hım Though the vvill vas found to be a forgery 
ıt served the purpose of ınducing the members of the famıly to agree to a famıly arrangement under 
vrhich the branches z to 5 vvere given certain villages and pannat lands absolutely for their maintenance 
and Ru vvas to remaın in possession of a large part of the estate during her İifetime Kan sübsequently 
filed a surt setting up histitle to thezadt vyhich zi resisted as first defendant 


On the öth May, r8go, Az arrıved at a settlement vnth $ the representatıve of the thırd branch, 
under vrhich he vvas to have the village of Do, hissharein the bannat lands set apart for the maıntenance 
of the yumor branches and recerve Rs 3,000 in cash İn: consideration of thıs he surrendered to 
Ku by a deed ofrelease vvhatever rights he had in the other properttes of th6 estate "Tvro days later 
Kü and Xan (of the second branch) entered ınto an agreement vvhich vvas made a decreein Zars 
suıt “The provisions of the compromise decree vverc 

e 


“ Clause 1 —The first defendant shall enyoy during. her hfetime the plaınt mentioned Bodi- 
naıckanoor zamındarı, vvith the incomes therəof and all its appurtenances, as also the buıldıngs ın 
her holding vthin the Bodinayckanoor Palace attached to the said zamın The first defendant 
shall have no right vvhatever to make any alenatıons of the said properttes preyudıcıal to the plaıntıff”s 
ınterest e 


Clause ə —Excluding the village of Dömbucheri given up by the first defendant ın favour of 
Sundara Pandıa Naıcker Avergal on the sıxth ınstant, the saıd zamındarı and the incomes theicof 
and all its appurtenances, together vvıth the burldings vvithin the said Palace as mentioned in para- 
graph r hereof and thc rıghts, if any, acquired by the first defendant through the release deed entered 
ınto betvveen the said Sundara Pandıa Naicker Avergal and the first defendant, shall be enyoyed by 
the plamtıff Kandasıvamı Naicket and his herrs after the hfetime of the said first defendant 


Clause 8 —The first defendant shall give up to the plaitiff the vıllage of Boothıpuram attached 
to the saıd zamın and the hamlets attached theretoş together vvıth all the ıncomes theteof, so that 
he might enyoy them from rst Vuly, r8go, absolutely The first defendant alone shall pay to Govern- 
ment the full peishkush and road-cess of the said zamın ıncluding the said village and the plaıntıiff 
shall not be responsıble for the saıd pershkush and road-cess 


Clause 4 —The plaıntıff and his heirs shall enyoy absolutely, free of thırva, vvith the povver of 
alrenatıon by vvay of gift, mörtgage, sale, etc , one-fourth share in the nanya, punya and garden lands 
registered as ğannat lands under the Bangarusvvamı tank and the Marımoor tank ın the said zamın 
and specıfied in the schedules hereto annexed, as vvell as the lands vyhich are noövr in the plaıntıff”s 
possessıon and for vvhıch patta stands ın his name 


Clause 5 — he first defendant shall pay to the plaıntıff thiıough GCourt in three months” time 
İrom thıs date Rs gs,ooo, thırty-five thousand, for the purpose of dıschargıng the debt borrovved 
İrom V EN K V Ramanathan Chettrtar at Madura through the zamındar of Thodappanaıckanoor 
for the expenses, etc , of the aforesaıd suit İn default of payment of the saıd sum by the saıd date 
the plamtıffshall recover the same by a precept of the Court, vvith interest at one per cent per mensem 


Clause 6.—Excluding the said zamındarı and the burldıngsin the eny)oyment of the first defendant 
vuthin the Palace in Kasba Bodinarckanoor and the plainüff”s one-fourth share ın the nan)a, pun)a 
and garden lands registered as: ğannat lands under the Bangarusvvamı tank and the Marımoor tank 
attached to the saıd zamın, all other ğanaı, etc , lands and buıldıngs and moveables, vvhich belonged 
to or vvere ın the enyoyment of the deceased Kamaraya Pandıa Naıcker Avergal and are sıtuate either 
ın the said zamındarı or in other places, shall be held and enyoyed by the first defendant and her 
heırs vvith all rights and privileges and vvith the povver of alienatıon by vvay of gıft, mortgage, sale, 
etc , free from any subsequent clam by the plarntıff and his heirs 


Clause 7 —AlI moveable and immeveable broperties vhich may be acquıred by the saıd first 
defendant durıng her İrfetime either from the income of the said zamındarı or from any other fund 
shall belong exclusıvely to the said first defendant vnth the rıght of alıenation by vvay of git, mortgage, 
sale, etc , and they shall after her death go to fhe first defendant”s ovrn hers, Neıther plamtıff nor 
his heırs shall have any right or claim over the said property . 


Clause 8 —The first defendant shall not do any act such as adoptton, etc , contrary to the 
above arrangements and shall have no rıght vhatever to do so” 


As a result of the arrangement A?: got possesston for he: life of the estate (less the vıillages of Bo 
and Do and ğannatlands set apart for the maıntenance of branches 9 to Band absolutely some 
other 2annat lands , Kan got the village of Bo and his share in the ğannaz lands set apart for mainten- 
ance and Rs 35,0oo, vvith the acknovyledgment of his right to succeed to the zamındarı on the death 
of Ku S göt the village of Do and his share of the bannat lands for maintenance and a monetary 
paymentğof Rs g,ooo “The fourth and fifth branches vvere content vvith: their share of the 2annaz 
lands set apart for maıntenance 0?s obligations under: the deed of release and the compromıse 
decree vvere eventually enforced 


- 
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Ku died on işth lanuary, igör and £ No: 11, the son of Fon, the eldest in line of succession in the 
second branch, vvent into posşession of the estate as thc ncarest ın succession and remaıned ın 
possessıon until hisddeath on röth February, 94: The vridovv of K£ No. 11: claimed the estate as 
belonging absolutelv to her husband and the representatıves of the other branches claımed title to 
succced to the estate On a constructıon of the release and compromise decree, 


Held (a) "The vvords “ hıs heirs”” in classe 2 of the compromise decree mean the helns of Ran 
as the holder of the ımpartıble estate accordıng to the rule of lnealeorimogeniture and not the holder 
ofıtin his ovvn absolute right The vvords do not mean the personal heirs of Kan 


(ız) A member of a yornt famıly ovyning an impartıble estate can on behalf of himself and his 
heırs renounce hıs right of succession, but the surrender müst be to all the branches of the famıly 
or to the head of the family as representing: all its members 


The deed of release by S ıs merely a surrender to A? vvho vvas not the head of the famıly or entitled 
to succeed to the estate on the death of her husband K No,T All that she got under the release vvas 
a rıght to remaın ın possesision of the estate for her lifetime and an absolute right to certaın ğannaz 
lands Accordingly the deed of release did not operate to extingüish the right of the third branch 
to succeed to the estate, and the eldest lıncal male"descendant of the thırd branch vvas entitled to 
succeed to the estate. $ 


(ın) The village of 5o given to Kan ceased to be part of the estate and became private pro- 
perty ın hıs hands and descended to hıs son £ No Iİ On his death vvithout male issue a vidoövrs in- 
terestın ıt devolved upon hıs vvidovy, The same consideratıons vill apply to the village of Do 


(0) As regards the ğaznaz lands Kü recerved an absolute estateın them under the family arrange 
ment and they vvill descend to her heırs. 
. 


Appeal against the decree and the yudgment of the Court of the District Vudge 
of Madura in O. S. No. 6 of ıgar, dated the ?th day of April, 1943. : 


Sir Te) Bahadır Sağru veth C, R Patiabhiraman, R Ramasubbu Asyar, V. Ramasıtamı 
and .V. Kotysıvara Rao for Appellants ın Appeals Nos. 980 and 413, and for the ond 


Respondent ın Appeals Nos şor and 855 and for the ıst Respondent ın Appeal 
No. 3oz of ıg4ş. 


The Advocate-General (£. Rayfah Asyar), R Ramasubbu Aspyar, C. R. Pattablı- 
zaman, V Ramasıvamı and .N. Kotysmara Rao, for ist and and Respondentsin Appeals 
Nos. goo and 356 of 1943 


T R. Venkatarama Sasiri, V Govndar apachari and V V. Raghavan for the rst 
Respondent in Appeals Nos. ə3o0, 855 and 418 and for the Appellant ın Appeals 
Nos. goo, gor and goz and for the grd Respondent in Appeal No. 856 of 1949. 


Sir “Alladi Krishnasıoamı Ayar vnth A. Lakshminarayana dayar (of the Madura 
Bar), K, Subramamam and Alladı Kubğusioamı for the and Respondent in Appeals Nos. 
230, 302 and 478 and for the Appellantın Appeals Nos g55 and 56 and for the 
ga Respondent ın Appeal No. goo and for the ıst Respondent ın Appeal No. gor 
Of 1943. 


The Pudgment of the Court vvas delivered by 


The Cheef Tustice-—Yüree of these seven appeals, namely, Nos. 413, 280 and 
901 Of 1943, raıse questions vvith regard to the succession to the zamındari of Bodi- 
naıckanoor in the Madura District, vvhich from ancient times has alvvays been 
regarded as ımpartıble and vvas declared so to be by the Madras Iİmpartıble Estates 
Act, 1goq.. "Tvvo of the appeals Nos 230 and goz of rg48, call for a decision on the 
questıon vvhether the vıllage of Boothipuram, vvhich”admıttediy formed part of the 
estate before Sth May, ı8go, became the prıvate property of a member of the 
domt famıly “Three of the appeals, Nos so2, 855 and 356 of 1948, relate to the 
present tıtle to certaın 2annaz (home-farm) lands and buildings thereon vvhich had 
also belonged to the estate. "There vvere four suuts, vvhich vvere trıed together by 
the Dıstrict Tüdge of Madura, vvho gave his findings in tvvo Şüdgments, one dated 
gönd February, 1948, and the other dated z?th April, 1943 “The appeals can con- 


77 be dealt vvith ın one yudgment as some of the facts are common to all 
of them. 


The follovving pedigree vvill be helpful in appreciating the facis : 
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I) “3 
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İt evil be noticed that some of the persons named ın the pedıgree are des- 
cribed 4s partıes "These deseriptions are taken from O S No 6 of 1941, vvhich 
has been regarded as the maın suit VVe shall as far as possible adhere to these 
descriptıons ın the yudgment 


İn r86z, vvhen the narratıve opens the fomt famıly to vvhich this ımpartıble 
estate belonged had five branches Successıon to the estate had alvvays been 
governed by the rule of lıneal primogeniture, subyect to a famıly custom accordıng 
to vvhich a younger son by a senior vvfe vvas preferred to an elder son by a funuor 
vnfe The learned District Tudge found this custom to be proved and the yudgment 
ın this respect has beçn accepted by all parties By reason of the custom the estate 
devolved on T B Kamaraya Pandıa Naıcker (heremnafter referred to as Kamaraya 
No. TI), the son by the senror vrife, on the death of his father the representatıve of the 
first branch XKamaraya No 1 died on the 5th December, 1888 The next ın 
succession vvas his brother Vadamalan, vvho vvas a son by the yunior vife Vadamalaı 
vvas regarded as bemg mentaliy deficeent, although in Ö S No 91 OT 1902, to 
vvhich further references vvill be made later, it vvas held that he vva$ not debarred 
İrom successıpn by reason of mental afilıction “The representatıves of all the five 
branches regarded hım as being debarred from succession for thıs reason and he 
vvas passed over vvıthout any protest, Tn the present litigatıon all the partles have 
regarded him as being unfitted for the gadı and the appeals have proceeded on thıs 
basıs He ded ın rgor vvithout male ossueo “There vere no other male descen- 
dants of the first branch and consequently that lıne of succession became extinct 


As Vadamalaı had been passed over, on the death of Kamarafa No. I, the 
next in succession vvas Kandasvvamı Naıcker, the eldest male of the second branch. 
Kamaraya No T vvas survived by his fvidovv Kamaluammal She vras a young 
vvoman, but of very forcıble character On her husband”s death, she produced 
vrhat purported to be a vrull of her husband under vhich he left the estate to her 
and gave her a povver to adopt a son to him” m O S No 81 Of 1932, to vyhich 
all the members of the yoınt family vvere partees, the vvill vas held to be a forgery, 
but ıt served the purpose of ınducıng the members of the famıly to agrec to a famıly 
arrangement under vvhich she vvas to rema in possession of a large part of the 
estate during her lfetime "The fudgment of the Privy Council in Saria, Küarts 
caşe) vyras delrvered on the örst fanuary, 1888 Tt vvas there held that the holder 
ofan impartıble estate had a rıght of absolute alıenatıon, unless there vvas a custom 
to the contrary or by the nature of the tenure Tt vvas not until the Farsz Pıttabur 
case”, that the yudıcial Committee actually held that the holder of an ımpartıble 
cstate had a povver of leavıng it by vvill, but that vvas the logucal deduction from the 
yudgment ın Sariap Kuar?s case1, Sir Ye) Bahadur Sapru, on behalf of the second 
defendant, has suggested that ıt vvas the Pudgment in arta) Kuari”s casel, vvhich 
ınduced the male members of the famıly to enter ınto the agreement vvıth the 
vvıdovy and this suggestion has not been repudıated by any of the learned counsel 
appearing in these appeals 1n our opinion this is the only possible explanatıon 
for the course vvhıch those ın order of succession decided to take after the death of 
Kamaraya No 1: Tt has been shovrn that they vvere bermng advısed by eminent 
counsel of the Madras Bar, vvho must have apprecıated the sıgnıficance of the 
yudgment ın Sarfa, Alarts casel, 


On the ı8th December, r888, Kandasyvami, the representatıve of the second 
branch and the person entıtled to succeed to Kamarafla No 1 after Vadamalaı, 
vvho by common assent vvas mentaliy unfitted and ın fact preferred no claim to 
the gadı, made a statement to the Deputy Collector on general duty in the Madura 
Distrıct ın vvhich he stated that he had no obyection to KamalTuammal succeeding 
to the zamındarı and that she vvas competent to admınıster it He also stated 
that Vadamalaı vvas of unsound mind and that he vras not avvare of the executıon 
of any vll by Kamaraia No Iİ. On the same day sımılar statemenis vvere made 





1: (1888) L.R. 5 LA ör: ILR roAll,o?za o (1899) 9 ML) (Supp)ı .L R.26LA 83 
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to the Deputy Collector by Sundara Pandıya (the representative ofthe third branch), 
Kulasekara No 1, (the representatıve of the fourth branch), Chokkalıngasvvami 
the representative of the fifth branch), and Bangarusvvamı (also a member of the 
fifth branch). The statement of these persons that they dıd not knovv of the vvill 
is certainly open to questıon. On the ıgth December, 1688, Kamaluammal herself 
made a statement to the Deputy Collector in vvhıch she referred to the vıll, İn 
fact she placed the Deputy Collector ın possession of the document, and intimated 
that she intended to adopt a son vvhenever she thought fit to do so 


On the ıgth December, 1888, Kandasvvamı, Sundara Pandıya, Kulasekhara 
No I and Chokkalingasvvami made a iomt statement to the Deputy Collector 
ın vvhich they committed themselves to these statements " 

“€ "Thırumalaı Bodia Kamaraya Pandıa Naicker Avergal, vrho vvas the zamındar of Bodınaıckanoor 

aforesaıd, dıed of rheumatısm from vvhiclf he vvas suffering on the mornıng ofthe Trsth instant VVe, 
four persons, are hıs heırs to succeed and yet vve agrec to hıs vvıdovv Kamaluammalbs succeeding to 
and enyoyıng the abovesaıd zamın and all other properties save the undermentioned lands set apart 
for our maıntenance Remissıon of the tırvvah of the said lands allovved to us and of the tirvah of 
the lands registered ın our names and enyoyed till növv should be granted to us” 
In this statement they gave a description of the lands vvhich had been allotted to 
them for their maıntenance "They are ğanna? lands ad?omıng tvvo tanks, named 
Bangarusvvamı tank and Marimoor tank respectively “The total area measured 
about gşo acres, These ğannaz lands are not the ğannaz lands the ovvnershıp of vyhich 
ıs nov) in dispute in these appeals İt is ağmıtted that the lands referred to m this 
İoint statement vvere by common consent of all the members of the famıly given 
absolutely to the four persons mentuoned for their maıntenance and the maıntenance 
of their heırs and that they no longer form part of the zamindarı 


On the sth Vanuary, 889, the Deputy Collector made a report to the Collector 
on the statements made to him by the members of the family and forvvarded to him 
the vvıll set up by Kamaluammal He expressed the opinion that the vvill vvas 
genunc and that the vvidovr vas capable of managing the estate On the gth fanuary, 
1889, the Collector hımself recorded statements made by the representatıves of 
the third, fourth and fifth branches of the family "They vvere all in keeping vvith 
the statements v”hıch they had made to the Deputy Collector. Kandasvvami, 
the representatıve of the second branch, vras not examıned by the Collector untul 
i4th lanuary, 1889, and in his statement on that occasıon he repudrated vvhat he 
had said to the Deputy Collector. He stated that he had made and sıgned "his 
first statement vvhen he vvas ill and “ drovmed vvıth sorrovv”” and that he did not 
knovr vrhether ıt vras read to him or not Hee also repudrated his signature on the 
fomt statement made to the Deputy Collector on the ıgth December, 1888 He 
alleged that hıs signature to that statement vvas a forgery İt ıs obvious that he 
vvas then repentıng of his decision to forego his right to ımmediate possession of the 
zamındari as the nearest male heir to Kamarağa No. I, On the ıst May, r88o 
he filed O S No. ı6 of 1889 ın the Court of the Subordınate Tudge of Madura 
(VVest). "The defendants to the suıt vvere Kamaluammal and the Collector. He 
averred that accordıng to the Hindu lavv, custom and the lavv of prımogeniture 
he vvas entıtled to succeed to the zamindarı and to allıts appurtenances. He asked 
for a declaration to that effect and a decree gıving him possession of the properttes. 
In her vrritten statement Kamaluammal hesiıdes setting up the forged vvill averred 
that her deceased husband vvas separate ın food, residence, interest and estate 
from the plaıntıff and his uncles, that they had no coparcenary or Toint-right in 
the zamındarı and that he vvas the sole proprietor of ıt vvıith absolute povver öf dıs- 
position over it, On this basis she claimed to be entitled to the estate, although 
she vvas vvillmg to abıde by the agreement embodied ın the ioint statement of the 
representatives of the four branches to therevenue authorıties on the ıoth December 
1888. Her pleas that the family had betome divided and that her husband vras 
entitled to the estate ın his ov rıght vvere certainly false. 


On the 6th May, r8go, Kamaluammal arrived at a settlement vvith Sundara 
Pandiya, the representative of the third branch, under vvhıch he vvas to have the 
village of Dombucherı, his share in the ğanna: lands set aside for the maintenance 
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of the second, thırd, fourth and fifth branches and to receive from her Rs. 3,ooo 
in cash." In consıderation of this he surrendered to her vhatever rights he had ın 
the other propertues of the estate. "The deed, vvhıch has throughout been referred 
to as “ the deed of release” to vvhich description vve shall adhere, contains these 
provisions : 

. . .. VVhatever rights over the said zamın properttes and) in all the other above- 
mentıoned properttes the said Sundara Pandıa Naicker Avergal miğht possess, he gives up such rights 
absolutely in favour of the said Kamaluammal Avergal and her heir enablıng them to enpoy them 
vvith povver of alıenatıon thercof by vvay of git, sale, etc (4) And vvhatever rights the said Kamalu- 
ammal mıght possess over the Dombucheri village and over the lands İyıng under the irrigation of 
the Bangarusvvamı tank and the Marımoor tank and specıfied ın the third column of the schedule 
hereto, vvhich are given up to the aforesaid Sundara Pandıa Naicker Avergal, the saıd Kamuluammal 
Avergal hereby gives up such righis absolutely in favour of the said Pandıa Naicker Avergal and his 
hes, enablıng them to enyoy them vvith the povyer of alıenatıon thereof by vvay of gift, sale, etc 
(5) The saıd Kamaluammal and her heirs shall have n6 claim at all to the properties shovvn as 
belongıng to Sundara Pandıa Naıcker Avergal as aforesaıd and the said Sundara Pandıa Naicker 
Avergal and hıs heırs shall have no claim at all to the propertues shovvn as belonging to the said 
Kamaluammal Avergal” 


On 8th May, 189o, tvvo düys later, Kamaluammal and Kandasvvamı entered 
into an agreement of compromıse and this agreement vvas made a decree in O. S. 
No. ı6 of 1889 (Ttıs heremafter referred to as “ the compromise decree.”” Clauses 
I to 8 are of great ımportance and vve vvill quote them iz extfenso. 


““ Clause 1 —TYhe first defendant shall enyoy during: her lifetime the plaint mentioned Bödinaıcka- 
noor zamındarı, vuth the ıncomes thereof anq all its appurtenances, as also the buuldıngs ın her 
holdıng vvithın the Bodınaıckanoor Palace attached to the said zamın “Te first defendant shall 
have no rıght vrhatever to make any alıenatıons of the saıd properties preyudicial to the plaıntıff”s 
ınterest 


Clatuse x —Excluding the village of Dömbyeheri given up by the first defendant in favour of 
Sundara Pandıa Naıcker Avergal on the sıxth ınstant, the saıd zamındarı and the ıncomes thereof 
and all ıts appurtenances, together vvıth the buıldıngs vvithin the said Palace as mentioned in para- 
graph 1 hereof and the rıghts, if any, acqurred by the first defendant through the release deed entered 
ınto betvveen thç said Sundara Pandıa Naicker Avergal and the first defendant, shall be enyoyed by 
the plaımntıff Kandasvvamı Naicker and his herrs after the lifetime of the said first defendant 

Clause 3 —TYhe first defendant shall give up to the plaıntiff the village of Boothıpuram attached 
to the saıd zamın and the hamlets attached thereto, together vvith all the ıncomes thereof, so that he 
might enyoy them from ıst luly, r89o, absolutely “The first defendant alone shall pay to Government 
the full peıshkush and road-cess of the said zamin including the said village and the plamtiff shall 
not be responsıble for the said peishkush and road-cess 


Clause 4 —The plaıntiff and his hes shall enyoy absolutely, free of thirva, vvrth the povver of 
alienatıon by vray of gift, mörtgage, sale, etc , one-fourth share in the nan)a, pun)ya and garden 
lands registered as ğannaz lands under the Bangarusvvamı tank and the Marımoor tank ın the said 
zamın and specifted in the schedules hereto annexed, as vvell as the lands vvhich are nov in the plaın- 
tuff”s possessıon and for vvhich patta stands in his name 


Clause 5 — The first defendant shall pay to the plaıtıff through Court ın three months” tıme 
from thıs date Rs, 35,o0o, thırty-five thousand, for the purpose of dıschargıng the debt borrovved 
from V E N.K V Ramanathan Chettiar at Madura through the zamındar of Thodappanaıcka- 
noor for the expenses, €tc , of the aforesaıd suıt. 1n default of payment of the saıd sum by the 
saıd date the plaıntıff shall recover the same by a precept of the Öourt, vvith interest at one per 
cent. per mensem 


Clause 6 —Excluding the said zamındari and the bulldings in the enyoyment of the first defendant 
vvithın the Palace ın Kasba Bodinarckanoor and the plaintiff”s one-fourth share ın the nan)a, punya 
and garden lands registered as ğanna? lands under the Bangarusvvamı tank and the Marımoor tank 
attached to the saıd zamın, all other ğannaz, etc , lands and buirldings and moveables, vrhich belonged 
to or vverc ın the enyoyment of the deceased Kamaraya Pandıa Naıcker Avergal and are sıtuate either 
in the saıd zamındarı or ın other places, shall be held and enioyed by the first defendant and her 
heırs vvith all rights and privileges and vith the povyer of alienatıon by vvay of gift, mortgage, sale, 
etc., freə from any subsequent claım by the plarntiff and his heirs 

Cİause 7 —Al moveable and ımmoveable properttes vyhich may be acqurred by the said first defend- 
ant during her lifetime etther from the income of the said zamındarı or from any other fund 
shall belong exclusıvely to the satd first defendant vnith the right of alıenatıon by vvay of gift, mortgagc, 
sale, etc , and they shall after her death go to the first defendants ovvn hems Netther plaıntıff nor 
hış heırs shall have any right or claim over the said property 

Clause 8 — The first defendant shall not do any act such as adoptıon, etc , contrary to the above 
arrangemenis and shall have no rıght vvhatever to do so,” 

İt is common ground that all the members of the family vvere avvare of the 
provisions of the deed of release and those of the compromise decree and that they 


embodfted a family arrangement binding on all of them. One of the issues in the 
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trıal Court vvas vvhether the deed of selease and the compromise decree should be 
ıcad together “The District Pudge held that they should, and this decision has 
been accepted by all the partıes in thıs Court. İt ıs also admıtted that the allot- 
ment of ğannatı lands for the maintenance of the respective branches embodied in 
the foınt statement to the Deputy Collector of the rgth December, 1888, vvas also 
part of the famıly arrangement As most of the questions that call for decision 
turn on the construction of the deed of release and the compromise decree, vve 
shallin due course examıne theır provısions in detaıl For the möment its sufficient 
to state that as the result of thıs arrangement Kamaluammal got possessıon for her 
hfe of the estate (less the vıllages of Boothıpuram and Dombucheri and the 
bannaı lands set apart for the maıntenance of the second, third, fourth and fifth 
branches of the famıly) and absolutely the ğannaz lands referred to in clause 6 
of the compromiıse decree. Kandaevvamı got the vıllage of Boothipuram amd his 
share in the ğanna: lands set apart for maımtenance and Rs gs,ooo vvith the 
acknovvledgment of hıs right to succeed to the zamındarı on the death of Kamalu- 
ammal, Sundara Pandıa got the village of Dombuçheri and his share of the ğannaz 
lands set asıds for mamtenance and a monetary payment of Rs, 3,000. The 
fourth and fifth branches vvere content vuth their respective shares of the 6annaz 
lands set aside for maıntenance As succession to the estate vvas governed İy the 
rule of lıneal prımogemiture the fourth and fifth branches could not hope for suc- 
cession until the second and thırd branches had become extinct and the fifth branch 
vvould have no rıght until the fourth braneh had become extinct. The fact that 
the fourth and fifth branches vvere so far from successıon no doubt ınduced the 
representatıves of those bıanches to be content vvith the arrangement made for 
their maıntenance : 

Sundara Pandia did not get possessıon of Dombucheri until he filed a suit 
(O. S No gg of r8go) agamst Kamaluammal He obtaıned a decree against her 
on the gth February, 1801 Sundara Pandıa died ın 189$ and his four sons vvished 
to have the village of Dombucheri separately registered: Tn this (hey vvere opposed 
by Kamaluammal and they filed O. S No 8 of r894 for a declaratıon that they 
vvere so entitled "This suit vvas brought on the basıs of the famıly arrangement. 
They obtaıned a decree on the əqth December, 1894, declarıng theır right to have 
the village separately registered Kamaluammal also opposed the registration 
of the vıllage of Boothipuram iin Kandasvvamis name "This resulted in 
Kandasvvamı instituting O, S. No. z0g of 1899 to enforce his right in this respect. 
"There vvere other sufits bpought by the second and thırd branches agaınst Kamalu- 
ammal vuith regard to the recovery from her of the peishkush vvhıch they had been 
forced to pay to Government and vvhich she should have pald under the terms of 
(he famıly arrangement, but ıt ıs not necessary to refer to these suits ın detail, 
Tt is suflficeeni to say that Kamaluammal”s oblıgatıons under the deed of release and 
the compromuıse decree vvere eventually enforced. 

On the əsth Aprıl, rgoz Vısvvanathasıvamı, an ıillegitimate son of Kamaray)a 
No. rı filed O. 8 No gı of ıgo2 against Kamaluammal and the members of the 
second, third, fourth and fifth branches claımıng to be entıtled to the zamındarı. 
He averred that he vvas legitimate, but he mcluded in his plaint an alternatıive claim 
for maımtenance should it be held that he vvas illegitimate, His sürt failed entirely, 
but ıt ıs of ımportance because Kamaluammal set up by vvay of defence the vvill 
vvhıch she had produced to the revenue authorıties and ıt vvas held to be a 
forgery İt vvas in this sürt that it vvas also held that Vadamalaı vvas not debarred 
İrom succeedıng to the estate by reason of ınsanıty. "This findıng vvould”have 
been of ımportance if Vadamalaı had survived and had claimed the estate or if he 
had male ıssue vvho dıd, but as he preferred no claımm and left no ıssue it is not 
relevant to the ıssues vhıch novv fali for decision 


Kamaluammal dıed on ıgth lanuary, ıgör. As Kandasvamı had died on 
the zoth February, ıgor and as hıs first son Vısvvanatha had died ın 1918 his second 
son Kamarala No. 11 vvent into possession of the estate as the nearest ın succession 
and remaıned 1n possessıon until his death on the Töth February, 194 His death 
gave rıse to the present lİttigatıon, 
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Very soon after the death of Kamarala No TI, the second defendant (his vvidovv) 
and the thırd defendant, (hıs sister-ın-lavv) filed O S No 44 of 1941 in the Court 
of the Subordınate Tudge of Madura for the cancellatıon of a deed of release dated 
the oth Tune, 19384, vvhich they had executed in favour of Kamaraya No. Tİ, on 
the ground that they had sıgned it as a result of fraud and mısrepresentatıon on his 
part “This sutt vvas transferred to the Court of the Dıstrıct VTudge on the 4th Tuly, 
1941, and vvas there numbered O S. No. g of ig4ı” "The decree passed therein 
has given rise to Appeals Nos oo and ş56 of T949. 

On the əosth Vune, ıg4ı, the second defendant filed O S No 18 of ıg4ı in 
the Court of the Subordinate yudge of Dindigul against the first defendant (the 
representatıve of the fourth branch), the plaımtıff (the representatıve of the thırd 
branch), Seelabodı (the fourth son of Sundara Pandıa) and "TT B. M S K Pandıa 
and T B Kamaraşla Pandıa (the representatfves of the fifth branch) "This suut 
vvas transferred to the District Court and nümbered O S No 5 of 94) The 
second defendant, as plaıntiff ın this suit, clarmed that she vvas entitled to the zamin- 
darı and its appurtenances on the death of her husband on the ground that he held 
the estat€ aş hıs ovvn absolute property Out of this suit arises Appeal No. 418 of 
1943 

— On the o?th August, 1941, the plaıntiff filed ın the Court of the Subordinate 
Tudge of Dindigul, O S No go Of 1941 against the first, second and thırd defendants 
He clarmed to succeed to the zamındarı, including the village of Boothipuram 
"Thıs suit vvas transferred to the Dıstrict Court and there numbered O S No 6 of 
ı941 “The appeals arısıng out ofit are Nos ogo, gör and 55 of 1948 

In hıs vvritten statement ın OS Nos s and 6 of ıgqı Kulasekhara claimed 
to be entutled to succeed to the estate, T(hcluding the village of Boothipuram, on the 
ground that under the famıly arrangement the thırd branch had left the famıly 
and therefore the plaıntıff ın O S No 6 of 1941 vvas not entitled to succeed to the 
estate and that ıt devolved on hım as the next mn succession after the death of Kama- 
rala No II 1n OS Neo. gş of rg41 of the Subordinate Court of Dindigul, Kula- 
sekhara No II claımed a declaratıon of his title to Bootbıpuram Ön transfer 
to the Dıstrıct Court this suit vvas numbered O S No 7 of gar. Appeal No. goz 
of 1948 1s the result of the decree ın thıs sult, 

VVe have already mentioned tvvo findings of (he learned District Tudge, namely, 
that there vvas a famıly custom by vvhıch a son of the sensor vvife, although funior 
ın age, succeeded ın preference to an elder son by a yünior vife and that the deed 
of release and the compromıse decree embodied a famıly arrangement and should 
be read together Hıs further findıngs may be summarısed as follovs. 

ı “The famıly had continued throughout to beyomt The family arrangement 
entered ınto on the death of Kamarağa No 1 did not affect the ıimpartıbility of 
the estate or ınvolve a separatıon of the famıly "The succession continued to be 
governed by the rule of İmeal primogeniture 

o. The famıly arrangement merely gave Kamaluammal a rıght to possession 
of the estate during her lifetime and on her death it devolved on Kamaraia No 11 
“n accordance vvith the rule of succession. 

The deed of release did not exclude the right of the third branch to succeed 
and the plaıntıff became entitled to the estate on the death of Kamarağa No TT, 

4.. The vıllage of Boothipuram had "not ceased to be part of the zamındarı 
andedevolved on the plaıntıff vvith the rest of the estate on the death of Kama- 
raşa No. 11. 

s, The ğannaz lands referred to in clause 6 of the compromise decree became 
the absolute property of Kamaluammal and had novv devolved on her grand- 
daughters, the second and third defendants. 

6. The claımı of the second and thırd defendants for cancellatıon of the deed 
of release and compromise dated gth Tune, 1934, executed by them ın favour of 
Kamarafa No. II vvas vvell founded and therefore they vvere entitled to the proper- 
tes mentioned therein. : 
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VVe vvill first deal vvith Appeals Nos 418, 280 and gör of 1943 in vrhich 
the questıon of the rıght of successıon to the zamındarı arıses, "The appellant ın 
Appeals Nos 419 and 2go ıs the second defendant and the appellant ın Appeal 
No gor ıs the first defendant. Sır Tei Bahadur Sapru addressed the Court first 
on behalf of the second defendant He contended that the deed of release and 
the compromise decree had the effect of separatıng the famıly and gıving the 
zamındarı to Kandasvvamı as hıs personal property after the death of Kamaluammal, 
to v”hom he had granted a lrfe estate As vve understood him, Sir Tey did not 
dispute the proposıtıon that the estate vvas still ımpartıble, but ınstead of bemg 
ovvned by the five branches of the famıly ıt vvas accordıng to him ovrned by Kanda- 
svvamı”s branch alone He said that the vvord ““ heimrs”” in the compromise decree 
must be given the same meaning throughout, unless it vvas evident from the context 
that a dıfferent meanıng should be put uponıt "The correctness of this statement 
is not open to question, but Mr. T R Venkatarama Sastrı on behalf of the first 
defendant contended, as dıd Sır Alladı Krıshnasvvamı Ayyar on behalf of the 
plaıntıff, that ın deciding vhat vvas immpleed by the vvord “ hens”” regard must 
be had to the kınd of property bemg dealt vvith in the partıcular çlause, "The 
nature of the property determined the meanıng to be given to the vvord “ heis” 
in each partıcular case 


—— VVe consider that the argument advanced on behalf of the contestıng respondents 
must be accepted İn delivering the yüdgment of the Privy Council in the S2oa- 
ganga case,l "Purner, L 7, said: 

“The lavv of succession follovvs the nature of the property and of the interest in it” 


The successor to the zamındarı may not be the heir to the personal estate of a 
memhber of the yomt famıly İfa member of the 7oint famıly dies İcavıng personal 
estate hıs heırs vvill be his övvn male descendants, if he has male descendanis. 
Clause 2 of the compromiıse decree provıdes for succession to the zamındarı Clause 4 
relates to the share of Kandasvvamıın the ğanna: lands set asıde for the maın- 
tenance of the second, thırd, fourth and fifth branches EClause 6 relates to the 
anna lands vvhich vvere to devolve upon Kamaluammal As it is admitted that 
the varıous branches took absolutely their shares of the anna: lands set asıde 
for maintenance the vvords ““ hıs heırs”” in clause 4 can only mean the herrs to 
Kandasvvamı”s personal estate Sımılarly the vvords “ her heirs” in clause Ğ can 
only mean the personal heırs of Kamaluammal, because, the clause makes"it 
quıte clear, that she vvas to have the ğannat lands covered byiıt as her personal 
property. 

Clause 2 provides that the zamındarı, excludıng £he vıllage of Dombucheri, 
should be enyoyed by Kandasvvamı and “his heirs”” after the hfetime of Kamalu- 
ammal (Unless the famıly arrangement had the effect of vesting ın Kandasvamı 
on the death of Kamaluammal the zamındarı as hıs ovvn absolute property, the 
vvords ““ his heiıs ”” here must mean the herrs to the zamındarı accordıng to the rule 
of lıneal primogeniture vyhich had previously göverned the family 1n ouryudgment 
the documents cannot be read as changıng the character of the estate from that 
of an impartıble estate belonging to the yomnt family to an estate ovrned by Kanda- 
svvamı ın hıs individual right The only change effected by the settlement so 
far as the estate vvas concerned vvas to defer the rıglit of Kandasvvamı to its possession 
as the next ın successıon until after the.death of Kamaluammal Notvvithstandıng 
the decısıon ın Sarfa, Evarıi?s case?, Kandasvvami could not fhimself make it his 
ovvn private property , that is conceded by all AİlI he could do vvas to alienafe ıt. 
The alıenatıon vvhich he agreed to vvas merely for the hfetime of Kamaluammal. 
On her death ıt vvas to return to him as the person entitled to it under the rules 
of lineal prımogeniture YVe shall in due course discuss the first defendant”s con- 
tentıon that the thırd branch vvent out of the family by reason of the deed of release. 
VVhether the thırd branch veent out or remaıned in, the rest of the famıly remained 
yoint and the estate remaıned vuth the famıly as ımpartıble property İt follovvs 


- 
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that vve accept the finding of the Dıstrıct Pudge that the vvords “ hıs herns ” in clause 2 
of the compromiıse decree mean the heırs of Kandasvvamı as the holdet of the ım- 
partible estate and not the holder ofit in his ovvn absolute right. 


VVhere a document ıs couched in language vvhich leaves no room for döuübt 
vvıth regard to its meanıng, the Court cannot have regard io the subsequent conduct 
of the partıes in iınterpreting it ş but if there is any ambıguuty, the Court can have 
regard to the manner ın vvhıch the partıcs themselves have read ıt It certaimiy 
cannot be saıd that the vvords “hıs heirs ” ın clause 2 of the compromise decree 
clearily mean the personal heirs of Kandasvvamı "Therefore if there is room for 
doubt that they mean his heırs accordıng to the rule of lineal primogeniture in a 
family ovvning an impartible estate, the meaning vvhich vve have assıgned to them, 
vve can have regard to vvhat has transpired sınce and as these appeals may go further 
vve vvill proceed to shovv hovv Kandasvvamf”s sori, Kamaraya No İT, and the second 
defendant have read clause 2. In O.S No. To of Toə2t the fifth branch attacked 
the deed of release and the compromirse decree, but dıd not proceed to trıal "The 
members of the other branches vvere made parüees and Kamarala No. 11 filed a 
vvrıtten statement in vvhich he made öpfer afa the follovvrıng averments " 

(rı) The parttes to the surt vvere governed by the general custom regulatıng the succession to 


ımpartible estates in South İndia and by the rules of the Mitakshara School of Hindu Lavv applıcable 
to a yomt Hundu family holding an ancestral impartible estate, ” 

(2) On the death of Kamarala No 1 on the rsth December, 1888, the ıimpartıble zamındarı 
devolved on the nearest coparcener of the sehnor line, namely, Kandasvvamı 


(3) On the death of Kandasvvamı the estate devolved by survivorship on Visvyanatha Kamarala, 
the elder son, and upon hıs death ın Ig18 vnthout male ıssue it devolved upon himself 


(4) In order to avold protracted litigatiop and expense and purchase peace his father entered 
into a compromuse vrith Kamaluammal, vrhereby he gave her a right to enyoy the estate during her 
İifetime, but only on the condition that the zamındarı and its income should be enyoyed by Kanda- 
svyamı and hıs herrs after the lifetime of Kamaluammal 

(5) Kandasyvvamı had not become diıvided ın status 

(6) “The plaıntıff as the descendant of the yuniormost branch vvas in no vtevr of the lavv entitled 
to the zamındarı and vvas postponed to hımself vvho vyas the representatıve of the second branch and 
to defendants 1 to 7, vvho vvere the representatıves of the thırd branch and to defendants 9 to 11 . 
vrho vvere the representatıves of the fourth branch 

Kamaraia No 11 adopted the same attıtude ın his vvrıtten statement in O.S. 
No. 7 of ıg25 vrhich vvas filed by the zamındar of Saptur, the brother of the second 
and third defendants, ın an attempt to gaın possession of the ğannaz lands vvhich 
had devolved upon Kamaluammal under clause 6 of the compromiıse decree. In 
O.S. No. o of r933 Kamaraya No. İT and the second and thırd defendants sued the 
zamindar of Saptur to recover a bungalovr in Madura on the ground that ıt 
belonged to the zamındarı, The plaintifis there all adopted this attıtude, but 
the second and thırd defendants preferred an alternatıve plea, namely ifthe property 
did not belong to the zamındarı, ıt belonged to them as the sirsdRanam heirs of 
Kamaluammal Te alternatıve plea succeeded. 

“ The second defendant ıs clarmıng the zamındarı as the heir of her husband 
and she can have no greater rıghts than he had. He regarded the estate as stıll 
belonging to the family and the second defendant adopted the same attıtude ın 
Original Surt No g of 19338. İn these circumstances it is surprising that the second 
defendant should turn round and repudıate her husband”s pleadings and her ovvn 
ın the suits to vvhich vve have referred VVe hold that the second defendant has 
no title to the zamındanrı. 

The next question vvhich falls for decısion ıs vvhether by vırtue of the famıly 
arrangement it can be said that the thırd branch left the famıly and gave up all 
right to succeed to the zamındarı Mr. T. R Venkatarama Sastrı, on behalf of 
the first defendant, says that the deed of release ın ıtself operates as a surrender 
by Sundara Pandıa, the representative of the third bfanch, on behalf of hımself 
and his heirs, of all right of succession. He says further that if ın ıtself ıt has not 
this effect, ıt has the effect vvhen read vvith the compromiıse decree 


There can be no doubt that a member of a fomt famıly ovvnıng an ıimpartıble 
estate can on behalf of himself and his heirs renounce hıs rıght of succession, 1f 
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authorıty ıs needed it is to be found in the decisions of the Privy Council ın Sioaganga 
Thevan v Pertasıvamı? and Shubbrasad Singh v.. Prayagkumarı Debee? ln Subbanna 
v, Balasubba Reddıi,$ a Full Bench of this Court held that a İnember of a yomt Hindu 
famıly göverned by the Mitakshara lavr cannot give his interestin the famıly estate 
to one of several coparceners if they remaın ioınt ın estate , in such cırcumstances 
he can relınquish his interest, but the relinquıshiment müust operate for the benefit 
of all the other members "The same prınciple müst appiy to a yont family ovning 
an ımpartıble estate. "The surrender must be to all the branches of the famıly 
or to the head of the famıly as representıng all its members 


The deed of release ıs merely a surrender to Kamaluammal, vho vvas not the 
head of the famıly or entutled to succeed to the estate on the death of her husband 
Kamaraya No. 1 By the deed of release he gave up all rights that he miıght possess 
in the estate to Kamaluammal and dhe concluding portion of the document provides 
that neither he nor hıs heırs should have any clam to properttes shovvn as belonging 
to Kamaluammal Aİl that she got under the family settlement vvas a right to 
remain in possession of the estate for her lfetime and an absolute rıght to certaın 
bannat lands. "The deed of release vvas not an agreement vuith a person vvho vvas 
entıtled to succeed to the estate by the rule of lıneal primogeniture.” The reason 
vrhy Kamaluammal entered ınto this agreement vith Sundara Pandia vvas because 
he had preferred a claim to succession by reason of the fact that he vvas then the 
eldest male member of the iomt family. VVe consider that the document cannot be 
ıead as. an intention to surrender his right of succession,and vyhat is also of impor- 
tance the agreement vvas not vvıth the head of the famıly. Tn these cırcumstances 
vye hold that the deed of release did not operate to extingüish the right of the third. 
branch to succeed to the estate. 


Novv, has ıt this effect vvhen read vvith the compromise decree ? Mr T. R. 
Venkatarama Sastrı says that ıt has this effect by reason of clause 2 ofthe compromiıse 
decree. He reltes on the vrords “ and the rights, if any, acquired by the first defend- 
ant ihrough the telease deed entered ınto betvveen the saıd Sundara Pandıya Naıcker 
Avergal and the first defendant”” The clause must be read as a vvhole and, as 
ve have shovvn, its effect is that excludıng the village of Dömbucheri and the 
rıghts, “if any ” acquired by Kamaluammal under the release deed, the estate 
should devolve upon Kandasvvamı and his herrs after the İıfetme of Kamaluammal. 
The vvords “if any” are of importance All that Kamaluammal realiy got from 
Sundaıa Pandıa vas an undertakıng from him not to interfere vith her enşoyment 
of the estate durıng her lfetime. 


The rıyht to succeed to an ımpartıble zamındarı, especualiy a zamındari of 
the importance of Bodınaıckanun, ıs a very valuable rıght and before the Court 
can hold that that rıght has been surrendered ıt must have clear pioofofthis, VVhen 
vve take ınto consıderatıon the circumstances under vhich the deed of release 
and the compromise vvere entered ınto, the absence of any indıcatıon ın these docu- 
ments that Sundara Pandia ıntended to İcave the famıly and the subsequent conduct 
of important members of the family vve cannot hold that he surrendered hıs right 
of succession, even reading the tvvo döcüments together Moreover, the pleadıngs 
of Kamaraia No TI.in Original Sur No. ig of igör, Original Suit No. 7 of 1925 
and Original Suit No. g of igg3, actually recognised a right of succession stıl) bemng 
in the third branch “Thıs means that the person vho vvas the rıghtful ovvnet of 
the estate according to the rule of lıncal prımogeniture recognised the rıght of the 
thırd branch to be in the famıly, notvvithstandıng that its representatıve had.been 
given the village of Dombucheri “The question of: süccession under dıscussion 
cannot, of course, be decided by the attıtude of the second branch. 1t must be 
decided on the vvording of the deed of release and the compromise decree. VVe 
have saıd suffictent to ındicate that vve are firmly of the opınıon that these docu- 
ments have not the effect vrhıch the fourth branch novv contends they have. Accord- 
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mngly vve hold that the District Tudge vvas right in deciding that the plaıntıff vvas 
the rıghtful successor to the estate 


VVe do not agree, hövvever, vvith the District Tudge that the village of Boothi- 
puram remaıned part of the estate and that ıt devolved upon the plaıntıff as such. 
The questıon of the title to Boothıpuram depends entirely on the: construction 
to be placed on clause g of the compromıse decree The vvordıng ıs free from all 
ambıguıty İt provides that Kamaluammal should give up the village to Kanda- 
svvamı and that he should en)oy the property vuth all income a5soluzely OT course 
ıf this provision vvere not a part of a famıly settlement, Kandasvvamı vvould get no 
title to ıt, because Xamaluammal vvas not the successor to the estate : but as all 
the branches agreed to Kandasvvamı havıng this village as his prıvate property, 
it vvas vvith common assent taken out of the zamındarı and given to him. İt became 
prıvate property ın his hands and it descended $o his son Kamaraya No İİ as such 
As Kamaraya No İİ died vithout male issue a vridovr”s interest in it devolved upon 
the second defendant 


“Very İttle has been said ın the course of the appeal about the village of Dombu- 
cherı, but the same consıideratıons apply here Under the deed of release this 
village vvent to Sundara Pandıa vvho vvas to en?oy it “ hereditarıly vvith all rıghts 
and vvith povver of alıenatıon by vvay of gift, sale, etc” As this vvas also part of 
the famıly arrangement, all partıes are böund The plaıntıff has throughout so 
regarded it as his personal property and the first and second defendants have accepted 
thıs. position Ehe first defendant müist necessarıly accept ıt, because he claıms 
the estate on the basıs that Sundara Pandıa surrendered hıs rıghts ofsuccession on 
“ behalf of hımself and his heirs in consideratıion of recerving Dömbucherni, his quarter 
share ın the ğannaı lands set asıde for mamtenance and the payment of Rs. 2.000 
The second defendant ıs also forced to take up the position because she clarms that 
the famıly arrangement ınvolved the dısruption of the family and the conversion 
of the rmpartıble estate ınto the prıvate property of the second branch. 


There remaıns to be considered the title to the 2annaz lands vvhich devolved 
upon Kamaluammal under clause 6 of the compromise agreement "The appeals 
vvhich relate to these lands are Appeals Nos goo, 355 and 356 of r943 The 
appellant ın Appeal No goo of rgag is the first defendant The appellant ın Appeals 
Nos. 355 and g6 of 1948 is the plamtiff In this Court all parties have accepted 
clause 6 of the compromiıse decree as havıng conferred an absolute estate ın these 
bannat los on Kamaluammal and therefore it is unnecessary to discuss the actual 
vvording of the clause. VVe may, hovvever, add that had vve bcen called upon to 
decide the effect of the clause, vve should have held that Kamaluammal receıved 
an absolute estate ın these lands 


There can be no doubt that vvhen Kamarağa No. II succeeded to the estate, 
he cast covetous eyes on these lands, vvhich vere in the possession of his vvife and 
her sıster (the second and thırd defendants), as dıd their brother the zamındar 
of Saptur. İt vvas on the roth December, rgə4, that the Zamındar of Saptur filed 
O, S. No. 7 of r9ə5 clamıng title to these lands as Kamaluammal”s daughter”s son 
This suıt failed and it vvas held that Kamaluammal acquired an absolute title to the 
lands and that on her death the second and thırd defendants as her sirıdhanam heırs 
vvere entutled to them ın preference to their brother It vull also be recalled that their 
tıtle to the zamın bungalovv at Madura vvas qaestioned in Original Suit No o of 988 
vyhich Kamarafa No İl and his vrife and her sister filed against the zamındar of 
Saptur vvhere the decision vyas also against him İn 1934 Kamarala No. İl endea- 
voured to ınduce the second and thırd defendants to release these 2annaz lands 
to him absolutely in consıderatıon of the payment to each of them of Rs o5o per 
mensem for their maıntenance dunng their respective lives: The proposed cönside- 
ratıon vvas altogether ınadequate İt is admıtted that the income of these lands 
vvas then at least Rs gs,ooo per annum. The ladies favoured Kamaraya No II 
ın preference to the zamındar of Saptur and vvere agrecable to Kamara?a No 11 
havıng the lands for hıs İrfetime on his payıng to them maintenance at the rates 
suggested, but they vvere not prepared to let hım have anythıng more than a life 
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interest İn the event of hıs predeceasıng them they vvıshed to regaın possession 
of the properttes 


The second and thırd defendants are ğurdanaslın ladies, but they read and 
speak English Admittediy they never recevved independent advıce Kamaraya 
No İl had consulted the late Mr S Srınıvasa Ayyangar, then a promınent leader 
ofthe Madras Bar, vvho advışed hım Mr V Ramasvvamı Aıyer also, of the Madras 
Bar, acted as yumor counsel Neither Mr Srinivasa Ayyangar nor Mr V Rama- 
svvamı Aıyar ever came ın contact vvith the second and thırd defendants MT. 
V Ramasvvamı Aıyar gave evidence and it is quite clear from hıs testimony that 
the ladıes vvere adamant ın refusing to let Kamaraya No İl to have more than a 
İfe interest ın the lands Tn the course of hıs evidence he stöted that Kamara)a 
No İl had told him that the ladies vvould not agree to the draft vvhich had been 
prepared gıving him an absolute interest and that the document should make it 
perfectly clear that the arrangement and the benefit of the release should be for 
him onİy and that the ladies should have the properties if he should dıe earler 
VVritten instructions vyere given to the Madras advocates to prepare a deed ın accord- 
ance vrıth the vvishes ofthe second and third defendants and such adı aftvvasprepared 
It vvas put ın evidence and marked as Ex O-ıg İn very plaın terms8 it said that 
Kamaraya No II vvas to have the benefit of the lands for hıs lifetime only “This 
draft and the vvrıtten ınstructions ofthe Madras advocates remaıned ın the possession 
of the second and thırd defendants, vvho produced them ın Court On the gth 
Tune, 1984, a deed vras presented to the second and thırd defendants for their 
sıgnature and they sıgned ıt "This deed folloved the orugınal draft, except that 
the rate of maıntenance vvas ıncreased to Rs şoo per mensem İt purported to 
give an absolute interest to Kamaraya No 11 The ladıcs say that ıt vvas not read 
over to them and that they sıgned ıt under the ımpression thatıt vasın accordance 
vrith the draft of vvhich they had approved “They averred that they sıgned it as 
the result of fraud practısed by Kamaraş, No İl. "The contesting defendants 
in thıs suıt dıd not attempt to shovr vvho prepared this document or vvho gave the 
instructıons for ıts preparatıon, but there ıs reason to belteve that ıt vvas prepared 
under the ınstructıons of V. Srınivasa Aiyar, the manager of the estate The 
burden of provıng that these ğurdanaslın ladies understood vvhat they vvere sıgnıng 
is on those vvho claım the benefit of the deed. Beyond callıng the Sub-İegistrar 
vrho registered the document and one of the attesting vyitnesses no attempt has been 
made to dıscharge this burden The person vrho must knov: all about the matttr 
is V Sfunıvasa Ayar He is alıve, but he vvas not put into the vvıtness-box 


In delivering the yüdgment of the Privy Councıl ın Farıd-un-nissa v Mukhtar 
Ahmadl1, Lord Sumner saıd 


“€ The mere declaratıon by the settlor, subsequently made, that she had not understood vhat 
she vvas dorng obvmously is not in itself conclusive İt müst be a queston vvhether, havıng regard 
to the proved personalıty of the settlor, the nature of the settlement, the cırcumstances under vvhich 
it vras executed, and the vihole history of the partıes, it is reasonably establıshed that the deed exe- 
cuted vvas the free and ıntelligent act of the settlor or not İfthe ansvver isin the affirmatıve, those 
relyıng on the deed have dıscharged the onus vrhich rests upon them OT course fraud, duress and 
actual undue ınfluence are separate matters ” 


Later ın the yudgment he said " 


€ As the respondents have to bear the onus of brınging home to her mınd the actual import 
of thc deed, they cannot rely on the fact that tbe appellant”s ovvn evidence is üntrustvvorthy, for it is 
by the evidence of then ovvn vvitnesses alone that this defect ıs establıshed, and by that evıdence they 
must stand “The concluston that they have faıled to dıscharge the burden of proofıs one arrıved at, 
not out of any consıderatıon for this lady in partıcular, butin defence of those strıct rules vvhich have 
been laıd dovvn for the protectıon of the defenceless ın İndia, and it is a matter of oblıgatıon upon 
their Lordships to be strict and unvvavering about it” 


In this case the District Tudge has believed the testimony of the second and 
third defendants and has dısbeleved the evidence of the Sub-Registrar and of the 
attestıng vvitness. VVe see no reason for takıng a different vievv Before registering 
the document the Sub-Registrar recorded statements made by the second and thırd 
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defendants and by theır nurse Alice Maud VVells. The effect of these statements 
ış that they had relmquished their rights in the ğannarlands and propertyın Madura 
to Kamaraya No 11 Tere ıs no ındıcatıon that they vvere asked vvhether they 
understood that they vvere purportıng to convey to Kamaraya No. II an absolute 
interest in the lands or in the Madura property and vve do not read the statements 
as ındıcatıng that the ladies understood that they vvere gıving up their rights 
absolutely "The deed had been executed before the Sub-Regiıstrar arrıved There 
Is no evidence that it vvas read over to them before they sıgned it and they state 
emphatıcally that ıt vvas not. As they admitted that they had executed the docu- 
ment there vvas no need under the rules regardıng Tregistratıon for the Sub-Regıstrar 
to read the documentover to them. Ifthe Sub-Registrar”s evidenceis not acceptable, 
the evidence of Mallayyan Chettuar, the attestıng vvitness, cannot be put on any 
higher plane. He vvas not requıred to be preseni at the registratıon and the District 
Vudge regarded it as betg incredible that he vvent uninvited so close to the Zanana 
quarters  Even if the Sub-Registrar read out the document vve cannot belleve that 
he did it in a manner to make ıts meanıng clear to the ladıes vvho sıgned it. 

For the plaıntiffand the first defendant much stress has been laıd on tvvo petıtions 
vvhich the Second and thırd defendants presented to the Deputy GÖollector 
soon after the death of Kamara)la No. IL, one on the 8th Aprıl, I941, and the 
other on the roth May, ıgqı. İn the first of these petutionsiit  vvas stated that 
the deed merely represented an arrangement under vhich Kamaraya No II vvas 
to manage the propertıes during his hifetime and that it vvas vitiated by undue 
inflnence and mısrepresentatıon Tüey stated that ıt vvas only recently that they 
had become avvare of the fact that the deed vvas capable of a construction adverse 
to their interests. In the second petition they took up the same attıtude. İt is 
suggested that these documents shovv that the ladıes dıd understand vhat they 
vverc sıgnıng and that the attıtude taken up by them before the Collector ıs in- 
consistent vvith theır present plea that they executed the document vvithout Knovving 
vvhat vvas in ıt and as a result of fraud and musrepresentatıon by Kamarafa No TI1 
There ıs, peihaps, here some inconsisteney, but vve do not regard the petitions as an 
acknovvledgment that they fully understood the document vrhen they sıgned ıt 
The document vvhich they had signed had been kept from them all the tıme and vve 
consider that ıt ıs very probable that they dıd not knovr vhat vras actually ın ıtvvhen 
they petitroned the Collector. It is obvious that Kamaraya No I1 kept the docu- 
mönt to himself because he feared that there vvould be İrtigation vvith the zamindar 
of Saptur vvith regard to it, as the properties vvould devolve upon hım under the 
Hindu Lavv of Succession on the death of his sisteers. The döcüment vvas not pro- 
duced by Kamarağa No TI vihen he, together vuth his vvifeand sıster-in-lavv, mstituted 
O. S No 9g of ıgşşg against the zamindar of Saptur for possession of the zamin 
bungalovv in Madura , nor vas ıt referred to in the appeal vrhich aıose out of that 
suit Kamarala No. II had managed these pannaı lands from the tıme vvhen 


Kamaluammal ded ın I921 and he remaıned ın management until he himself 
died on röth February, ıgqr. 


The important factors in the appeals novv under discussion can be summarised 
as follovvs .— . 

1 The second and thud defendants are ğurdanashin ladies and vvere allovved 
no independent advice. 

2. They vvere strongly adverse to Kəmarafla No. II having anything more 
than,a fife interest in the lands, because they feared that should he de before them 
they vvould lose their interest in the property 

8. Kamarala No, II agreed to fall:ın vnth their vvishes and actually had a 
draft prepared ın accordance therevvth. 


4. The appellants have not shovvn vrhy those instructions vvere not follovved, 
notvvithstandıng that ıf there had been no fraud, an explanatıon could have been 
given by V. Srınıvasa Ayar. 

5. After its execution the deed did not see the light of day until after the 
death of Kamarağa No. Il although ıt vvas of importance in the suit agaınst the 
zamindar of Saptun vvith regard to the bungalovr at Madura. 
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6 On the face ofit the transactıion vvas grossly ünfair to the second and third 
defendants. R 

7 "The Distiict Tüdge, vvho had the advantage of seeing the vutnesses in the 
vvıtness-box, belleved the second and thırd defendants and Alıce Maud VVells ın 
pıeference to the Sub-Regıstrar and Mallayyan Chetttar, the attesting vvitness. 

ö VvVithout an explanatıon, vvhich is not forthcoming, it is impossible for the 
Court to accept that the second and thırd defendants abandoned their resolutıon 
not to gıve Kamaraya No 11 anythıng mote than a lİife interest 

g Te case falls vvithin the yüdgment of the Tudicial Committee, in Farid-un- 
nssa v Mukhtar Ahmadı 1n these circumstances vve consider that the District 
Tudge rightly decided that the second and third defendants vvere entitled to these 
banna: lands ə 

VVe shall novv summarıse our findings " 

I The family has throughout remaıned yomt and the estate impartible. 

2 Succession to the estate is governed by the rule of lineal primpgeniture. 

8. "The plaimtiff has establıshed his right of succession to the estate 

4 By reason of the famıly settlement of r8go the vıllage of Boothıpuram 
became the prıvate property of Kandasvvamı and has devolved on the second 
defendant. 2 

5. The ğuünnat lands referred to in clause 6 of the compromise decice became 
by ıeason of the settlement the prıvate property of Kamaluammal and have devolved 
on the second and thırd defendants as her heırs. 

6. The deed ofthe gth Tune, 1984, is vitiated by fraud and is not bındıng on 
the second and thırd defendants 
Thc result ıs that all the appeals arc dısmıssed except Appeals Nos. 2go and 418 
of 1943. "Those appeals are allovved in so far as they relate to the second defendant”s 
claım to Boothıpuram “The second defendant vrill pay the costs of the plaıntiff 
and the first defendant ın respect of her claım to the zamındarı, based on its value, 
excludıng Bootkıpuram, Dombucheri and all the ğannaz lands She vvill receive costs 
İrom them based on the valuc of Boothıpuram The first defendant vvill pay costs 
to the plamtıff, based on the value of the zamındarı, excludıng Boothıpuram, 
Dombucheri and the ğannaz lands, as he faıled to establısh his plea that the third 
branch had left the famıly The plaıntıff and the first defendant vull pay the 
costs of the second and thud defendants ın Appeals Nos g56 and goo of 1943 vvhich 
arose out of Original Sur No o ofiğar The second defendant filed a memorandum 
of cross-obyections in Appeal No. goo of 1943 This vvas not pressed and is dis- 
mussed vvith costs in favoul of the plamtiff and. first defendant 

VVe certify for tvvo counsel 

Aöbealş Nos gö and 419 of 1943 alloued in bart , 

K.S — all ihe othe: Ağbeals dasməssed, 
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that, unless a commıssıon issues to take the evidence of that vntness it vvili be impossible to place 
the necessary and relevant facis before the Court ın support of hıs case 


“Tagannatha Sasirı v Sarathambal Ammal, (ıg22) 44 ML.) 202 ILR 46Mad 574 and Sıtamma 
v Subraya, (ıgıı) x1 M.L./ SÖ9, referred to 


VVhere the defendant ın a suit applıed for the ıssue of a commussıon to examıne a partıcular vvitness 
and the Court refused to ıssuc ıt on the ground that ıt vyas unnecessary to take the evidence of that 
vutness inasmuch as there vvere other means of provıng the partscular fact and those other means 
vvere ındıcated ın the order and it vvas also found that the applıcatıon vvas vexatıous, 


Held, that ın the cırcumstances, the Court had correctiy appreciated the principles imvolved 
Petution under section 115 of Act V of igo8, prayıng that the High Court vill 
be pleased to revıse-the order of the Gourt of the District Münsiff, Devakottah, 
dated ırth lanuary, 1945, n A No ıt of ıg45 n O S No 199 Of 1944. 


K. R. Rama Aəyar for Petitioner, ə 
R. Rangasısamı Avyangar for Respondent 
The Court delivered the folloving 


TuDGMENT —The learned counsel for the petitioner has said everythıng that 
he can say on behalf of hıs cltent, but 1 am satisfied that this is not a casein  vhich 
I should ınterfere vvith the order of the lovver Court 


The petutıon arıses out of an applıcatıon by the defendant ın a suit under Order 
ə6, rules 2 and 4 of the Civil Procedure Code and section 151 for the issue ofa 
commuıssıon to examıne a vvitness ın Madras The suit vvas filed in the Dıstrıct 
Munsıff”s Court, Devakottah, on a promıssory note vvhich had been executed by 
the defendant and had been endorsed to the plaıntıff “The defendant apparently 
urged that the endorsement ın some vvay or another vvas not valıd, and ın support 
of this contention he desired to adduce the evidence of an advocate vvho has ceased 
to practıce ın that Court and ıs at present employed ın Madras He says that thıs 
gentleman vvas appearıng ın Court as an advocate ın another case, ın vvhıch the 
defendant”s vnfe vvas the plaıntıff, and ın vvhich the endorser of the note appeared 
as a vvitness and vvas about to but somehovv dıd not produce ın evidence the pro- 
mussory note in question, İt is said that the date on vvhich this incident occurred 
vras subsequent to the alleged date of the endorsement, the inference bemg, 1 suppose, 
that the date of the endorsement ss fictıtıous. 


The respondents filed an affidavıt sayıng that ıt vvas unnecessary to call thıs 
Madras gentleman because ın the case referred to, he appeared vvith another 
advocate, vvhoss stıllın Devakottah and vvho can give, if necessary, the same evidence. 
The Dıstrıct Munsiff considered these facts and- contentions and held that it vvas 
unnecessary to take the evıdence of the Madras gentleman, not only because the 
other advocate ss stıll available if requrred but that the defendant vvas not vvithout 
other means of provıng thıs partıcular fact, if he so desıred, and the District Munssff 
pomnted out these other meansın hısorder Furthermore, he came to the conclusıon 
that the applıcatıon vvas a vexatıous one, that ıs to say, that ıt vvas an abuse Of the 
process of Gourt and vvas filed only vuith a vievr to protract the İıtigatıon On 
the fects thıs conclusıon vvould not seem to be out of the vay 


Teyvo cases have been cıted to me ın support of the contention that a party 
has an absolute rıght to an order for the ıssue of a commission to take evıidence. 
The first vras Zagannath Sasirı v. Sarathambal simmal53, a decision of VVallace, 1 There 
the /leörned Pudge held that a commission should issue as a matter of right unless 
the Court ıs satısfied that the applıcatıon ıs an abuse of the process of Çourt., On 
the findıng, therefore, of the District Münsiff that this partıcular applicatıon vvas 
an abuse of the process of Court thıs case does not support the petitioner”s argument 
VVith great respect to th€ learned Pudge, 1 vvould not gö so far as he vvıth regard to 
the prıncıples applıcable to the issue of commissions. İn my opinion, its a matter 
of diseretion for the Court in the circümstances of each partıicular case 


——————— —— ——————— —,————.———— 


- 


1. (1922) 44 M.L 7) 202 IL.R.46Mad.5?74 
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"The other case cited Sotamma v Subrayal is hövyvever a Bench decision and 
the headnote reads : .. a 

““ A party to a sutt has a rıght to the issue of a commission - apart from the ques- 
tron vvhether he vvould be ultumately benefited by ıt” 

An examınatıon, hovvever of thıs yudgment, shovvs that it is one on the 
partıcular facts of that case, and 1 do not read it as layıng dovvn the prıinciple that 
the applıcatıon for the ıssue of a commıssıon must succeed vvithout the Courts 
consıdering the circumstances of the case , and amongst those circümstances 
must, ın my opinion, be included the question vvhether that evidence cannot be 
adduced save through the partıcular vvitness mentıoned in the applıcatıon 1 
think ıt must be necessary for the applıcant to shovv that, unless a commiıssıon 
ıssues to take the evıdence of thç per:on desired, it vvill be impossible to place 
the necessary and relevant facts before t e Court ın support of hıs case 


İn my opınıon, the learned District Münsiff has cörrectiy appreciated the 
prıncıples involved and this petition müst be dismissed vvith costs, 


V.P.S ——— Pethon daşmassed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT .—Mhn QTusricE VVADSVVORTH AND Mh Vusrice RAfAMANNAR. 


Tamambukannı Ammal and another 8 Aöğellanis” 
0 
Ruthrapathy Pıllaı and others Fesbondents 


Cunl: Procedure Code (V of 1908), seciton gö—Chartiy mhether true beneficiary or entitled onb) do a charge 
for ir berformance— Test—Proğerby endomed and temble silate ın Bntish dia büt income to be abblıcd abroad-— 
Pa 7 sechton gəz, Code of Cul Procedure (V of 1908), in resbect of such. broğertiss— Türisdiction of Pritiyh 

ndan Court 


A settlement deed vvas ın the follovvrıng terms 1 have made the follovung arrangement ın respect 
oftbe property specifted hereunder vvhich vvas acqumred by me out of my ovvn earnıngs, and vvhich 
has been ın my enyoyment vvith möras for the salvatıon of my soul Out of the funds of the aforesaıd 
property £(Rannırğandal (vrater-shed) charıty shall be conducted for seven days on the occasıon of the 
Ması Makham festival of Sri Souriraya Perumal at Thirukannapuram During the Makham festival, 
ıoo persons shall be fed and the charıty conducted Out of the incpme derived from the aforesaıd 
land, excludıng the Government kist, etc , and expenses ın connection vvith the charıity the remamıng 
ıncome shall be utilised for the maintenance of my sons vvho have come from the cast, vız , (1) 9 and 
(2).N and (3) my vufeZ7 “The aforesaid charity and the aforesaıd property shall be managed by my 
eldest son-ın-lavv € After the said G the aforesaıd charıty and the said famıly shall be managed by 
hıs nomıinee 


G obtaıned a release from the sons $ and VN and executed a vill treatıng the property as absolutely 
his ovvn, subyect to an obligation to conduct the charity, making provision for payment of maintenance 
to members of hıs famıly and makıng hıs son 44 the trustee of the charıty, after hım After G”s death 
AM became trustee in accordance vvith the vvill but sold the property to various people 


In a suit under section 92 of the Code of Civil Procedure for removal of the trustee, setting asıde 
Of the altenatıons and framıng of a scheme ın respect of the charity, 


Held, (u) Yeadıng the settlement deed as a vvhole there vvas no giüft of the surplus income ör the 
property to the sons or members of the famıly generallv 


(2) The charıty ttself is the true beneficiary and G should be considered to be a-trustee of the 
charıty and the only obligatıion ofthe trustee, for the tıme berng, vras to utilise the surplus income, if 
any, for the maıntenance of the three specifted relatıves after vvhose death or effacement othervnse, 
there vvould be no obligatıon on the trustee to vtilise any part of the mcome of the property for any 
obyect other than the charıtable obyect mentıoned in the document . 

(3) Mİ as trustee vras not entitled to alrenate the properties vvhich belonged to the trust, asın 
the absence of any necessıity of the charıty the alenatıons vvill not be binding on the charity 

(4) "The temple of Sri Souriraya Perumal bemg at Thirukannapuram vvhich is admıttediy m 
British İndia the fact that on Ması Makham day, the detty is taken to the beach ın Thırumalarayan- 
patnam vvhıch ıs ın the French territory cannot deprive the British İndian Cöürt of yürisdiction to 
entertaın the scheme surıt “The temple as vvell as the property being ın British mdia no reliefin respect 
of the property can be obtaıned except from a Brıtısh İndian Court 

Bılasrai Toharmal v Sbaynaraın SŞaruğchond, (1944) LMLT 466 LR 7: 1A 4? (PC ), dıs- 
tınguished and İn re Duxcan In re Taylor” Trusts, (1867) a Ch App 356, relied on 








ı (igir) ar ML 889 
x Appeal No 414 of 1944 ?th November, 1949. 
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Appeal agaınst the decice of the District Court, East Tanyore, Negapatam, in 
O S. No 2 of 1948. 9 . 


£. V Ramachandra Ayar and S Thyagaraşa Aşyar for Appellants. 
"CC A Seshagın Sasir: and K Muthusuoamı Chethar for Respondents. 


The Tudgment of the Gourt vvas delivered by 

Raşamamar, 7.—Thıs appeal arıses out of a suit filed by tvvo persons intetested 
in a certaın charıty to be conducted on the occasıon of the Ması Makham festival 
of Srı Souriraya Perumal at Tirukannapuram as provided in a deed of settlement 
executed by one Marımuthu Pıllaı on 4th February, IQII, for the removal of the 
first defendant vvho purported to be the trustee at the time of the institution of the 
suit, for the framıng of a schemc ın respect of the charıty and to declare certaın 
alıenatıons made by the first defendant ın fayour of the fourth and the seventh 
defendants ınvalıd and not bindiıng on the trust and to appoint a fit and proper 
peıson as trustee ın place of the first defendant "The surt vvas filed after obtaınıng 
the sanctıon of the Advocate-General under section 92 ofthe Code of Civil Procedure 
The learned Dıstrıct Pudge of East Tanyore has substantıally decreed the suit as 
prayed for afd the sıxth and seventh defendants appeal, the sıxth defendant beımg a 
purchaser from the fourth defendant of the property alıenated to hım 


Marımuthu Pıllaı executed on the qth February, Igır, a settlement deed on the 
constructıon of vvhich depends the determinatıon of (he main question arısıng in 
thıs appeal, "The document runs as efollovvs " 

“1 have made the follovvıng arrangement, in respect of the property specified hereunder vvhich 
vyas acquıred by me out of my oövrn carnıngs, and vvhich has been in my enyoyment vvith müras for 
the salvatıon of my soul Out of the tfunds of the aforesaıd property, fhannır ğandal dharmam, 
? € , vvater-shed charıty shall be conducted for seven days on the occasıon of the Ması Makham festival 
of Srı Sourıraya Perumal at Thirukannapuram Düuung that Makham festival day, 100 persons 
shall be fed and the charıty conducted Out ofthe ıncome derıived from the aforesaid land, excluding 
the Government kıst, etc , expensesın connectton vvith the charıty the remaıinıng income shall be utilised 
for the maıntenance of my sons vho have come from the east, vız , (1) Subramanıam, (2) Natesan 
and (3) my vife, Thillaı Ammal “The aforesaid charity and the aforesaid property shall be managed 
by my eldest son ın-layvv, N Govindasvvamı Pillaı After the saıd Govindasvvamı Pıllaı the aforesaid 
charıty and the said famıly shall be managed by his nomince “The aforesaid Gövindasvvamı Pıllaı 
shall perform obsequtes, etc , to me, as vvell as to my vvife” 

The contention of the appellants is that under this document the charity s 
only entitled to a charge for an amount necessary to carry out the obyects mentioned 
if the deed and that the property ıteself vvas not dedıcated for the benefit of the 
charıty. "The appellants also contend that ın any event the legal heırs of the settlor 
are entıtled to the property under the document subiect no doubt to an 
oblıgatıon to have the charıty conducted as provided theren “The status 
of Govındasvvamı Pıllaı vvas not made clear by the İcarned advocate for the appellanis, 
but as vve understand hım, Govindasvvamı Pıllaı vvas only a manager vnith no legal 
tıtle to (he property and he dıd not occupy even the position of a trustee “The 
contentıon of the contestıng respondents (plaıntıfis) is that takıng all the terms 
Of the deed ınto consideratıon together vvith the surrounding circümstances, the 
entıre property vvas dedicated to the charıity subyect only to an obligatıon on the 
part of the manager to utılıse the surplus income, if any, for the maımntenance 
Of three named ındıvıduals vvho vvere also related to the settlor 

In such cases the only iule vvhich appears to be establıshed from the decided 
cascs ıs that there cannot be any fixed and absolute tule to construe the effect of any 
partıcular document 0In Hlarnaram v Surya Kunuanl, Lord Shavv in: delivering 
the" pudgment of the Tudıicial Committee said 

“ "The question vvhether the idol itselfshall be considered the true beneficiaiy, subyect to a charge 
ın favour of the heırs or specified relatıves of the testator for then upkeep, or that, on the other hand, 
these heırs shall be consıdesed the titue beneficiarıes of the property subyect to a charge for the upkeep, 
vvorshıp and expenses of the idol, is a question vvhich can only be settled by a conspectus of the entire 


provısıons of the vull” 

Havıng regard to these observatıons, it is necessary to deal vith the provisions of 
the deed before referring to some of the decided cases cited on behalf of the appellants 
before us. 











ı. (1921) L.R. 48 LA 148. LLR 434Aİİ og: (PC) 
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The dominant intention of” the settlor vvhich appears fiom ihe preamble to 
the deed vras cleaıly to dedicate propetty to a religious charity for the attamment 
of salvatıon "These is no intention eithei expiessed on the face of the document 
or vvhich could be necessarily impİted, to confer any benefit on his heirs in general 
It is sıgnificant that even ın the clause vyhich provides for the maintenance of the 
three relatıves the vvords “ and their heis” or “ and their descendants”” or the 
vvoids “ from generatıon to generation ” are absent 


Readıng the document as a vvhole, it is impossible for us to discover any gıft 
of the surplus income or the pioperty either to the sons or to the members of his 
famıly generaliy , nor do vve find any expressed ıntentıon to make a resıduary gift 
in favour of them The three ındıviduals are mentioned "as ğersonae designalac 
rather than as members of hıs famıly. "The next important cırcumstance appearıng 
from the face of the document ıs that though he mentions tvvo persons as his sons 
vrho have come from the east, he totally dısregards them. They have no rıght 
even to manage the charıty and the propeity Even the obsequtes to be performed 
for hımself and for his vvife are directed to be performed not by the sons, as vyvould 
in the ordınary course be expected from a Hındu, but they are dırected to be per- 
formed by the son-ın-lavv Govindasvvamı Pillaı After the death of Gövindasvvami 
Pıllaı, the person to manage the charıty and the family is to be a person nomınated 
by Govındasvvamı Pıllaı and not any of his heirs or descendants These cıircum- 
stances clearly dıstınguıh this case from the rulings relied on by the advocate 
for the appellants ın Aspuiosi Duti v Doerga Chun Chattern 1, Sonatun Bysack v. 
Sreemutly Tuggutsoondaree Dossee”, and Tharuvengadamıdayanatya v .Narasımhasıamıağya 
In all these cases there vvas a gift or a bequest in favour of the heirs or the members 
of the family or in favour of a resıduary İçgatee Such a provısion is sıgnıficantly 
absent from the deed vvhich vve have to construe in thıs case and vve attach great 
importance to the omıssıon of vvords ındıcating a gift to any member of the family 
or to the heirs of the settlor generally. 


In most of the decıded cases, importance has been attached to the fact tha 
the charıty provided by a partıcular document vvas not capable of expansion and 
ın such cases vvhfn the income of the property ın question far exceeded the requıre- 
ments of the charıty as fixed in and by the deed itself, ıt has been held that the 
charity vvill not be entitled to the surplus VVhether ın such a case the donees under 
the document vvould take the surplus or the surplus vveuld fall into the residue 
does not dırectly arıse in this case But vve are clearly of opinion that the charity 
specified ın the documentin this case is not a charity vvhich is incapable of expansion 
TEhough hundred persons are directed to be fed, the amount to be expended s not 
fixed, nor the nature of the feedıng Lakevvise no amount is fixed for the expenses 
to be incurred for the vvater-shed chay İn these circumstances, it is not possible 
to say that any part of the ıncome has been unalterably fixed by the settlor for the 
expenses of the charıty vvıth the result that there ıs bound to be a surplus dısposed 
of or undisposed of by the document Moreover, from the evidence on record, 
it does not appear that at the tıme of the settlement deed or even subsequently 
there vvas the lıkelihood of a large surplus İn 1921 one of the sons Subramanıam 
executed a deed, Ex P-o relezsıng all hıs rights under the deed to Govındasvvamı 
Pıllaı, the son-in-lavv, in consideratıon of a süm of Rs roo İt is recited in that 
deed that “ the funds out of the property vvere not sufficeent to meet the expenses.”” 
Sımilar recitals are to be found ın anozsher release deed executed by the other son 
Natesa on ı8th Aprıl, ıgoy, Ex P-o-a İnthiısinstance also, the release vvas fof asum 
of Rs roo Even at the present time it is probable that very much vvould not be 
left after provıdıng for the kıst for the legitimmate expenses of the charıty. The 
evidence is, about a oo kalams vvould be the melvvaram vvhich at the normal rate 
of Rş T-4-o vrould come to Rs r2ş for the year Deducting the sum of Rs 8o 
payable as kist, the net ıncome vvould be about Rs 45 “The estimate of P, VV. ıı 
and P. VV o thatfor the conduct of the charıty, a sum of at least Rs 6o vvould be 
aequired does not appear to be extrvagant 


ı (1870) LR.6 LA. 82. LLR, 5 Cal, 438 2, (1859) 8 MI AT66 
(P.C.), a. (1941) : M.L 1. 498. 
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Taking all the cırcumstances mto consideratıon, vve are clearly of opinion 
that the charıty itself ıs the true beneficiary and Govindasvvamı Pillai should be 
considered to be a trustee of the charıty and the only oblıgatıon of the trustee, 
for the tıme being, vvas to utilise the surplus income, if any, for the mamtenance 
of the three specıffed relatıves of the settlor mentıoned in the deed On the death 
of the three specıfied relatıves or their cffacement othervvıse, there vvould be no 
obligatıon on the trustee to utilise any part of the ıncome of the property for any 
obiect other than the charıtable obyect mentioned ın the document 


Govındasvvamı Pıllaı after obtaıning the tvvo release deeds above menttoned 
from the tvvo sons of the settlor executed a vvill, Ex P-g, on the o8th December, 
1932 Therein he trö6ats the property as absolutely his ovmn, subiect fo an obligation 
to conduct the charıty, and makes provısion for payment of maintenance to members 
of his famıly and appoımnts hıs son Murugayya s Pilar, the first defendant to be 
trustee of the charıty after hım Govindasvvamı Pıllaı died sometime in 1 
and the first defendant became the trustee ın accordance vvith the vvill He sold 
on zoth October, 1934, tvvo acres, sıxty one cents, out of the property covered by 
the settlement deed for a sum of Rs s5oo to hıs sister the fourth defendant, She 
ın turn conveyed the property purchased by her to the sıxth defendant by a sale 
deed, dated ösşth Tune, 1939 "The first defendantsold therest ofthe propertles to the 
seventh defendant by a sale deed, dated əsth Tanuary, 1941 Tt follovvs from vəbat 
vve have held that the first defendant as trustee vvas not entutled to alıenate the 
propertıes vvhich belonged to the trusis as the alıenatıons vvere not sought to be 
supported on the ground of necessty “The learned District Tudge vyas rıght 
ın declarıng these tvvo alıenatıons not bindıng on the charıty 


The learned advocate for the appellants next contended that no Courtın British 
India vvould have yurisdiction to”entertaın this suit, because the charity in questıon 
had to be performed at a place vvhich vvas sıtuated ın French India The deed of 
settlement ıtself does not mention the place vvhere the charıty has to be conducted 
The temple of Srı Souriraya Perumal is at Tirukkannapuram vihich is admıttedly 
in British İndia Büt it appears from evidence that on Ması Makham festival day, 
the desty is taken to the beach ın Tırumalarrafapatnam vrhich is mn French territory. 
The recent decısıon of the Pudicial Committee in Bölasra: Toharmal v Samara 
Sarubchand" is relhied on m support of this contention The facts of that case vvere 
peçuluar and are totaliy different from the facts of the present case In the case 
before the Tudıcial Commiuttee, the public charıty vvhich had to be conducted 
vyas a hospital at a tov ın larpur State The plamt ın that case prayed for the 
removal of the defendants from theır office as trustees and for the appoıntment of 
nevv trustees and the sole ground of complaınt vvas that the defendants had vnthout 
authorıty changed the name ofthe hospital Tt vvas held thatit vvould be ınconvement 
if not mtolerable, that the High Court of Bombay should interpose their authority 
upon the questions arısıng in the course of admınıstering: a trust vyhich vvas solelv 
sıtuate ın a foreign territory  "Their Lordships port out that the plamtiffs should 
be left to pursue their remedy from the Couris of the country ın vvhuch the hospital 
ıs carreed on and vvrhose poor are the beneficrarıes of the charıty But they also 
point out that the questıon vvith vvhich they had to dealı? that case vvas not a case 
relatıng to amy step to safeguard trust funds vvhich lay vvithm the urisdiction of 
the British Indian Court or to protect and preserve such funds. At page 469 their 
Lordships say : ə 

eTHe caseis not one of founding a charity abroad, or settling a seheme for a charity to be 
conducted abroad, nor of preservng the property of a foreisn charity, nör of assıstıng a foreign 
charıty or a forcıign Court to collect or admınıster funds vvithin the yurisdiction:” 
It has been held ın England—-see In re Duncan.. In re Taylor” Tyusis?—that 
the authörıty of the Charıty Commissioners extends to charıities endovved in England 
or VVales, although the revenues are applıed abroad. In that case the propertıes 
(certaın freehold and leasehold estates) vvere sıtuate ın England the obyect of the 
trust being the promotıuon of Christian educatıon in the Island of lamaıca. "Turner, 
L.T., says at page ş6o : 





ı. (1g44) 1 M.L 1 466 :L.R. 7i LA, 2? (P.C). 2. (1867) s Ch, Ap. 336. 
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“ce Tbe foundatıon and institution of the charity ought, 1 think, generally speakıng, to be 
consıdered as takıng effect ın England or VVales, vithin the meaning of the Act, if the applıcation 
of the charıty be theye and the endovvment abroad, or the endovvment be there and the applıcatıon 
abroad, both the property and the applıcatıon of ıt bemg, in effect, parts of the endovvment and 


ınstıtution” 
In the present case, the property ıs ın British Indıa and the tempie ttself ıs sıtuate 
ın British İndia. No rellef in respect of this property can be obtained except İrom 
a British Indian Court and "ve do not see any reason to hold that the District Court 
of East Tanyore vvithin vvhose yürisdiction the tempie and the properttes are sıtuate 
had no Şurısdıctıon to entertaın the present suit . 

The appellants have faıled on both the poımnts raısed before us and the appeal 
is dısmıssed vvıth costs of the plaıntıfis (respondents 1 and 2). 

KS — -— Aöbeal dismissed 

IN THE HIGH COURT OF TUDICATURE AT MADRAS 

PRESENT ”—SIR AırRED HENRY LıONEL LEAcH, C7vef 7usüce AND Mh  TusriceE 
LAKSHMANA RAO 
Moolchand  Tothafee Aöğellant”" 


Ü e 

Rashıd Tamshed Sons 6z Co , by its Proprtetor, S R. Ahestani . HÖ esğondent. 

Arbutration Act (X of 1940), secttons gi and gö —Scobe and effeet—Parb) to atvard.—Not entutled to enforce 
it by may of sutt—Sbecific Rehef Act (1 of 1877), sechon şo—Fifut 

A party to an arbıtratıon avvard under the Indian Arbıtratıon Act (ıg4o) (unlike under the 
Indian Act of ı889 and the English Act as amendel ın 1994) is not entıtled to enforce such avvard 
by vvay of surt Sectıon 30 of the Specific Relteef Act is subordinate to and does not override sec- 
tion 32 of the Arbıtratıon Act vrhich bars such a surt 

Nanhelal Anandılal v Sınghat Gulabchand, 1L. R (i944) Nag 340, not follovved and atanı Vırbal 
6? Co v Dhtraplal Manılal, 1L R (ı942) Bom 452, approved 


(1945) 2 ML, 98, affirmed 

Appeal under clause 15 of the Letters Patent agaınst the yudgment and decree 
of Somayya, 1 ,f dated ə8th March, 1945, and passed ın C C CA No 77 OT 1944. 
preferred agaınst the decree of the Prıncipal Cuty Civil Court Tudge, Madras, 
dated ərst August, 1945, in O S No.ös1 ofTgaATr. 

Subramanam and Raşfagoğal for Appellant. 

S Srintoasa Raghavan for Respondent 

The Tudgment of the Court vras delivered by " i 


The Chef .Tüstice —VVhile the Indian Arbitratıon Act, 1889, vvas in force 
a party to an arbitration avvard vvas entutled”to enforce it by vvay of suit. The 
question in this appealıs vhether he has the same right nov: that the Indian Arbıtrz- 
tion Act, 1940, 18 in force pr iesi 

The appellants entered into a contract vvıth the respondents to sell to them a 
certaın quantity of camphor. "The respondents failed to take delivery of the goods 
m accordance vvith the terms agreed upon and consequently the appellants sold the 
camphor "The price realısed vvas less than that vvhıch the respondents had con- 
tracted to pay and they-faıled to pay the dıfference” "The contract provided that 
disputes ın relation to it should be referred to the arbıtration of the Madras Kirana 
Merchants” "Associatıon. The appellants referred the dispute to arbitration in 
accordance vvith the agreement and the arbitrators found that they vvere entitled 
to receive from the respondents by vvay of damages the sum of Rs r,6os-6-o "The 
appellant did not, hovvever, ask the afbitrators to file the avvard ın Court, They 
took no actıon until they filed in the City Civil Coürt the suit out of vvhich this 
appeal arıses The avvard vvas delivered on the I7th September, 1040, and the 
suit vvas filed on the ond May, 1041 "The appellants averred that the avvard had 
become “ final, conclusive and bindıng on the partıes”” and asked for ə decree in 
the terms thereof "The respondents denied that there had been a valıd reference 
to arbitration and consequentİy they averred that there vvas no proper avvard. 
They further pleaded that the avvard vvas vitiated by the mısconduct ofthe arbitrators 








EL. P A No 49 of ıg4s ı8th December, 1945 
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and had been ımproperly procured "The appellants contended that ıt vvas not 
open to the respondents to maıntaın these pleas "They said that as the respondents 
had neglected to cause the avvard to be filed in Couit they (the appellants) became 
automatıcally entitled (o a decree in the terms of the avvaid on the expnatıon of the 
three months allovved for sts filıng. "The Prıncipal yudge of the City Civil Court 
vyho trted the suit found for the appellants but hıs decision vvas överruled by Somayya, 
İİ, on appealf Consequently the learned Tudge dismassed the sult This appeal 
is from hıs fudgment 


It is an elementary principle of lavv that vvhere a remedy has existed by vvay 
of suit, the remedy continues to exist, unless it is taken avvay by statute, either 
expressliy or by necessary ımplıcatıon “The appellants say that the Indian Arbitra- 
tıon Act, 1940, has not taken avvay their rıght to institute a suit to enforce the avvard 
and that the learned Tudge mısınterpreted the, provısıons of the Act "Therefore 
it i incumbent upon us to examıne the relevant sectıons of the statute 

Section 14, (1) says that vrhen the arbıtrators have made theır avvard, they shall 
sign it, and give notice of the fact ın vvriting to the partıes Sub-section (2) says 
that the arbıtrators shall, at the request of a party, cause the avvard to be filed ın 
Court, and, v?hen thıs is done, the Court shall give notice of its filing to the partıes. 
Sections ı5 and 16 empovver the Court to modify the avyvard or to remit it to the 
arbitrators for further consıderatıon Sectıon 17 states that vvhen the Court sees 
no cause to remit the avvard for reconsideratton, it shall, after the tıme for makıng 
an applıcatıon to set ıt asıde has expiçed, or vvhen such an applıcatıon has been 
made and refused, proceed to pronounce yudgment accordıng to the avvard, and 
upon the yudgment so pronounced a decree shall follovr. No appeal les from the 
decree except on the ground that ıt is in excess of, or not othervvise in accordance 
vvıth, the avvard ı 

Section 15 of the old Act provided that an avvard, on bemg filed in Couit, 
should be enforceable as if it vvere a decree of the Court Novv it ıs made a decree 
of the Court vvhen fudgment has been pronounced ın accordance vvith the terms 
of the avvard Section 17 ofthe nevv Act brıngs the statute ın accordance vvuth the 
provısions of the English Arbıtratıon Act of 1934 


Sections ar and g2 of the Indian Act of rg4o have great bearing on the question 
to be decıded ın this appeal, and vve vvill quote them iz exfenso. 


Sectıon 81 reads as follovvs : 


“ (1) Subyect to the provısıons of this Act, an avvard may be filed in any Couürt havıng yulls- 
dıctıon ın the matter to vvhıch the reference relates 


(2) Notvvithstandıng anythıng contaıned in any other lavv for the time bemg ın force and save 
as othervvise provided in this Act, all questions regardıng the valıdity, effect or existence of an avvard 
or an arbıtratıon agrcement betvveen the partıes to the agreement or persons clarmıng under them 
shall be decided by the Court in vrhich the avvard under the agreement has been, or may be, filed 
and by no other Court 

(3) Aİİ applıcatıons regardıng the conduct of arbitratıon proceedings or othervyise arısıng out 
of such proceedıngs shall be made to the Court vvhere the avvard has been, or may be, filed and to 
no other Court 

(4) Notvvithstandıng anythıng contaıned elsevvhere ın this Act or in any other lavv for the time 
berng ın force, vhere in any reference any applıcatıon unde: this Act has been made in a Court com- 
petent to entertaın ıt, that Court alone shall have yurisdiction over the arbitratıon proceedings and 
all subsequent applıcatıons arısıng out of that reference and the arbıtratıon proceedings shall be made 
ın that Court and ın no other Court” 


Sectıon 82 states " . 

“ Nətvvithstandıng any lavv for the time betng in force, no suit shall he on any ground vyhatsoever 

for a decision upon the existence, effect or valıdity of an arbitiatıon agreement o avyard, nor shall 
any arbıtratıon agreement or ayvaıd be set asıde, amended, modified or in any vvay affected othervvise 
than as provıded ın this Act” 
Section 33 provides that a party to an arbıtratıon agreement or avvard desifıng 
to challenge the exıstence or valıdıty of the arbıtratıon agreement or avvard or to 
have the effect of eıther determined shall apply to the Court and the Court shall 
decide the questıo : on affidavıts, provided that vvhere the Court deems it yust and 
expedient, ıt may allovv other evidence to be admitted 


” r, (1945) ə M.L 1798. 
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By ieason of section 81 no Couit other than that in vvhich the avvaid has been, 
oı may be, filed has yurisdiction to decide any question relatıng to the validıity, 
effect or exıstence of the avvaıd Section 82 emphasıses this by statıng that no 
suit shall he on any ground vvhatsoever fo a decision upon the existence, effect o 
valıdıty of the avvard 


The Act of ı94o vvas intended to consolıdate and amend the lav, of India 
relatıng to arbıtratıon matters. "The scheme of the Act ıs to prevent the partıes 
to an arbıtıatıon agıtatıng questions relatıng (o the arbıitration ın any manner 
otheı than that provided by the Act "The suit vvhich the appellanis filed clearly 
raısed the questıon vvith regaid to the existence and valıdıty of the avvard, and 
such a suit is expressiy barred by section 82 


The learned advocate has laıd great stress on the fact that the Act of rgqo has 
not repealed section şo of the Specific Reltef Act, that ıt has not elımınated Form 
No rofrom Appendix A to the Code of Civil Procedure and that underthe English 
Act a suıt may be filed m order to enforce an avvard vithouğ making it a yüdgment 
of the Court Sectıon şo of the Specific Reltef Act merely says that the provısıons 
of Chapter 11 as to contracts shall matzaiıs mütandis apply to avvards and” to directions 
ın a vvill or cödicil to execute a partıcular settlement “This section obviously cannot 
overrıde section 82 of the Indian Arbitration Act, 1940, vvhich applies ““ nötvvith- 
standıng any lavv for the tıme being ın force”” "The göverning section is section 32 
of the Arbıtratıon Act VVe fail to see vvhat bearıng Form No ro printed in Appen- 
dıx A to the Code of Civil Procedure has Even if ıt has bearıng, it is not of any 
ımportance because section go of the Specific Reltef Act is subordinate to section 
g2 of the Arbıtratıon Act “The fact thatın England, notvvithstandıng the amend- 
ment to the English Act of 1889 by the Act of 1984, a suit can be filed to enforce 
an avvard notvvithstandıng that yudgment has been entered ın the terms ofthe avvard 
does not assıst the appellants, because ın the English Act there are no corresponding 
provısions to those to be found ın sections 81 and 82 of the İndian Act 


A sıngle Tudge of the Nagpur High GCourt in: /Vanğöelal Anandılal v 
Gulabchand1 accepted the argument novv advanced on behalf of the appellants, 
but the yudgment does not dıscuss the question On the cther hand ın Eatanyq 
Vırbal and Co v Dhraşlal Manilal?, the Bombay High Court read section 82.1n 
the vvay vvhich vve read ıt e 


VVe regard sections ğı and 82 as beimg conclusive against the appellants and 
consequently vve hold that the suıt does notlıe. "The appellants have only ihemselves 
to blame for not causıng the avvard to be filed ın Court "The appeal s dismissed 
vvıth costs, 


KS. — Aböeal dismassed, 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —MR. VuUsricE RAf/AMANNAR. 


Mahommad Tsack alıas Papa Saheb .. Ağğellant” 
0 
Doddapanenı Sreeramalu Resğondent 


Contract Act (IX of 1872), sections 28 and 2—4Agreement bettoeen itto combeting: mötor-busotners for a 
hıcense to carry mails—Stbulatıon by one to ünthdraıo his tender uğon the other bayıng him some möneç—Farlıre 
by the party undertakıng to bay money —Sınt by the other barty to enforce the agreement— Agpeement not givahd 
under sechon 23 or section 7 of the Coniraci Act 


Tvvo ovvnetis of motor-buses, plaintiff and defendant, vvho each sought foi himself a İicense from 
the postal authorıtıes to carry maıls betvveen tvvo places, entered ınto an agreement by vvhich the 
defendant vvas to secure the lıcense and the plaintiff vvas to vvithdrayv his tender İn consideratıon of 
such vvithdravval the defendant had to pay a certaın amount to the plaintiff in instalments “The 
defendant, after vvıthdravval of the tendeı by the plaıntıff, obtaıned the license for himself but failed 


” 





——— 
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to pay the plaıntıff the amount stıpulated mn the agreement Tn a süt by the plaıntiff to enforce the 
agreement, on a plea that ıt vvas opposed to public policy, and therefore unenforceable, 

Held, that the agreemenf vvas not ınvalıd under section 28 or ündei section 27 öf the Indian 
Contract Act 


Har Balkrıshna /Toglezar v Naro Moreshioar 7oglekar, (1893) IL.R 18 Bom ş4ə, applıed , 
Thangavelu Chettt v Mükunda Nadi, (iıgi4) M.VV N)To8, Bhurmal Ramkaran v Goduram  Mangalchand 
at, İL R (943) Nag 565 and Puzulal v Ra) Naram, (ıg3ı) LL,R. 53. Aİİ Ğog, distinguished 


Appeal agaınst the decree of the Court of the Subordınate Tudge, Ellore, 
ın A S No zıg of 944 (A S No g4 of 1944, District Court, Ellore) preferred 
agaınst the decree of the Court of the District Münsiff, Ellore, in O, S. No. 358 of 


194.2 ğ 
Ch Raghava Rao for Appellant 


V Rangacharı for Respondent 


"The Court delivered the follovving 


TopGMENT —The Önly question that falis for decision in this second appeal is 
vvhether the.agreement on “vhich the suit has been brought by the respondent is 
opposed to public poltey and therefore unenforceable "The facis in so far as they 
are relevant for dısposal of this issue are these "The plaıntıff and the defendant are 
ovvners of motor buses Both the plamtıiff and the defendant made tenders to the 
postal authorıtıes to secure the lıcense for carryıng maıls betvveen Ellore and 
Chintalapudı “The defendant vvho düsired to secure the license himself entered 
into the agreement novv ın suit, Ex P-ı (Under the agreement the defendant vvas 
to secure the lıcense and the plaınttfT vvas to vvithdravv his tender. İn consideration 
of the vvithdravval by the plamiüiff the defendant had to pay to the plaıtıiff Rs ıs 
per month for a certaın period and Rs 2o per month in a certaın contingency. 
İt ıs not necessary to go ınto more detail as to the other terms, as they are not 
material for the second appeal "The defendant after the vvıthdravval of the plaıntıff 
of his tender obtaıned a İlcense from the postal authorıtues but failed to pay the 
amount accordıng to the agreement The plaıntiff vvas therefore compelled to 


file the suit out of vvhich this second appeal has arısen 


There vvere tvvo maın defences, one on the ground that the contract vvas un- 
enforceable being opposed to public poltey and the other, that the contract vvas 
not supported by consideratıon "The learned District Münsiff of Ellore dismissed 
the suit holdıng that the contract vvas opposed to public policy He hovvever held 
that the agreement vvas supported by consıderatıon, the consıderatıon bemg the 
vvithdravval of the plaıntıff of the tender submitted by him to the postal authorittes, 
The learned Subordınate Tudge on appeal disagreed vvith the finding of the learned 
District Münsiff that the conttact vvas opposed to public poliey and apparently, 
as the plea of absence of consıderatıon vvas not pressed before hım, he did not 
consıder it and proceeded to grant a decree in favour of the plaıntiff as prayed for. 


In the second appeal the learned advocate for the appellant desired to raıse 
the questıon of consideratıon, but 1 do not think that he should be allovved to do so 
Not only vvas thıs port evidently not pressed before the learned Subordınate Tudge 
ın appeal but the point vvas not even taken in the memorandum of grounds of second 


appeal 
The only questıon therefore is vvhether the agreement 1s opposed to publıc 


policy or ıs othervvise vold and unenforceable, "The appellant”s counsel soüght to 
brıng the agreement vvithın the mıschief of section 27 of the GContract Act vvhich 
ıs in these terms “ 

“ Every agreement by vvhıch anyone şs restraıned from exercising: a İavvful profession, trade or 
business of any kind, is to that extent vold ” 
"The other section vvhich might possibiy be pressed into service is section 29 of the 
Act vvhich ?pler aha declares : . 

€“ "The consideratıon or obyect of arı agreement is lavvful, unless , , , , , , the Court regards 
ıt as immoral, or opposed to public policy.” 
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He strongİy relied on the decisıon of”VVallıs, 7 , sitting on the orıgınal sıde reported 
in 7.hangavelu Chetti v Mukunda aidiut  mnthat case the, agreement vvas betvveen 
tvvo landing contractors "Theır profession vvas to supply labour for unloadıng 
cargo from steamers "The agreement in that case provıded that the plaıntıff should 
refraın from supplying coolees to one Chockalınga Naicker so long as they carrıed 
on business of landıng agents for coal steamers at Madras and ın consıderatıon of 
the plaıntıff so abstaining from supplyıng coolts, the defendant should pay to the 
plaıtıff a sum of Rs so for every coal steamer for vrhich they become landing 
contractors. "The learned YVudge held that the agreement vvas void under section 27 
of the Contract Act as bemg ın restraint of the exercıse of a lavvful professon At 
page ııı he says “ Thıs, it seems to me, is clearly an agre€ment by vvhich the 
plaintıff ıs restrained from exercısıng a lavful trade or business” In my opinion 
thıs decision has no bearıng on thə facts of the present case VVhat the plaıntıff 
and the defendant here vvere seekıng to do vvas to obtain the benefit of a contract 
from the Government. Ex 29ğothest only one of them could get ıt, "The analogy 
completely breaks dovvn because under no circumstances could more than 
one person have lıcense from the Government to carry the mails from a specified 
place to another specıfied place İt ıs impossible to treat the obtaimning of the 
İıcense from Government as m the nature of a trade or callıng "The decision of the 
Nagpur Hıgh Court ın B/urmal Ramkaran v Goduram Mangalchand at” appears to 
have been relted on ın the lovver Courts for the defendant On an examınatıon 
of the facts of that case ıt vvill appear that thesdecısıon in that case could not possibly 
govern the present case “There one 2 had obtained a contract from the Government 
to carry postal artıcles and there vvas a provısıon in that contract that no part or 
interest in the contract should be transfeyred to any other person vvithout the 
consent of the postal authorıtıes D hovvever entered into a contract vvith P under 
vvhıch the lorrtes vvere to be transferred to P vvho vvas to become their ovvner and D 
should try to procure a transfer of the contract.to P. Iffor any reason 2 faıled to 
have the contract transferred to the name of P, nevertheless 2 vvas to run the servıce 
only ın name but P vvas to be virtually the proprıetor of the service. "The learned 
Tudges held that such an agreement, vrhich contemplated the contmgency of the 
contract standıng in the name ofone person vvhile another vvas vırtually to be incon- 
trol ovving to his ovvnershıp of the transport vehicles, vvas likely to lead to a condition 
of affaırs vvhıch vvould seriousiy interfere vuith the properemaintenance of a service 
vıtal to the publıc They also held that such an arrangement vvould involve deceiv- 
ing the Government into thinking that the person to vvhom they had granted the 
contract vvas the person actually conductıng the service "The contract vvas therefore 
declared to be void as opposed to public polrey under section 28 of the Contract 
Act. Tn this case it ıs not suggested that the person to vvhom the lıcense vvas to be 
granted, namely the defendant, vvas not the person vvho vvas to have the control 
of the service. 

The decısion of a single Pudge of the Allahabad Hıgh Court ın Pzözlal v. Ra) 
Nara vvas also cıted before me İn that case, Sen, 7 , held that an agreement 
by one co-sharer in a mahal to pay a certam sum of money annually to another 
co-sharer ın the same mahal ın consıderation of the latter vvithdravvıng his candi- 
dature for lambardarshıp ın favour of the former amounted to an agreement to 
bargaın or traffic relatıng to a particular office and therefore vvas opposed to publıc 
policy. Obvuouslİy the zrafıo decidendi ofəthat case vras that the office of lambardar 
vvas a public office and any private arrangement in regard to the appoımtment for 
that office should not be upheld. The ground on vvhıch the learned Tudge thoüght 
that the contract vvas opposed to public policy vvas that it savoured of traffic relatıng 
to a public office Tn the present case there is no such public office involved. 

IL agreevvith tile learned Subordinate Vudge in thinking that the nearestapproach 
to the present case ıs the case vvhere there ıs an agreement betvveen intending bidders 
that one should keep off from bıddıng. Such an agreement vvas considered as not 
being opposed to publıc poltey by the Bombay Hıgh Court in lar: Balkrıshna 
Toglekar v. .Varo Moreshivar Toglekar". Sargeant, C .., said : 


ı (ıgıq) M.VV.N  1o8. 3 (Ig3r) LL R.:3 All, 6og - - 
o, İ.L.R. (943) Nag. 565. 4. (1893) LL. R. 18 Bom, 342. 


190 THE MADRAS LAVV fOURNAL REPORTS. 11946 


“e But there ıs nothing necessarılv unlaviful in: tvvo or more persons agreeing: not to bid against 
one anotheı at an auctıon sale ” 


The Tudicial Committe€ in Aolamed Mura: Rovolher v. Savvası Vyaya Raghunadha 
Gobdlar" appasently did not consider the practice of dissuading intending. bidders 
from actually bıddıng at an auctıon as fraudulent (If an agreement to şefraın 
from bıddıng at an auctıon is not opposed to public poltey, 1 fail to see hovv. an 
agreement for the vvithdravval of a tender, vrhıch is also in the nature of an offer 
or a bid, should be declared unlavrful 1 hold that the agreement ın suit is not 
ınvalıd under section 28 or under section 27 of the İndian Contract Act 


The second appeal ıs therefore dismissed vvıth costs, Leave refused 


K.C —— Abbeal dismissed. 


IN THE HIGH COURT OF TUDIÇATURE AT MADRAS. 
PRESENT .—SIR ALFRED HENRY İ4ONFL LEACH, Cöref Tustice AND MR. Tusrioe 
LAKSHMANA RAo. 
Kuppusvvamı Pillai i , Abbellant” 


0 
The Ta) Fraksha Thaıkkal Estate by its managıng trustee Katheeb 
M K Noor Sheriff and another , . “tesbondenis, 


Court-fees Act (VII of i8yo as amended), section 7 (v) (c)—İlnam (and—Calvalatıon of " net broftts ”— 
Deduction of melipayam—V/hether bermissible Y prft 
VVhere the kudiıvvaram interest in certaın enam lands is the subyect matter in dispute, and the 
“ net profits ” of the lands have to be ascettaıned for purpose of section 7 (o) (c) of the Court-fees Act, 
the rent or melvvaram admıttedly payable on the land to the landholdeı should be deducted from 
the gross ıncome 
Ratnavelu Pıllar v Varadaraşa Pıllaı, (uıgaə) 1 ML. 569, overruled 


Appeal against the order of the District Court, East "Tanfore, at Negapatam, 
dated 2rst luly, ı944, in A S No r? of 1944 preferred against the order of the 
Court of the Subordınate Tudge, Mayavaram, ın O S No oo of 1948. 


"This appeal came up in the first ınstance before Rayamannar, 7 , vvho made 


the follovving 

ORpER oF REFERENCE —İ he substantıal questuon ın this appeal is vyhether the plaınt has been 
properly valued for purposes of Court-fee and yurisdictton “The suit vvas brought for delivery of 
possessıon of certaın lands in an inam village and for mesne profits “The appellant vvas the plaıntıff 
"There vvere tvvo defendants "The first defendant vvas the ınamdar (landholder) and the second 
defendant vvas a person vvho had obtaıned possession of the suit properttes from the first defendant. 
The plaıntiff alleged in the plamtthat he vras entıtled to occupaney rights in the landsand the land- 
holder (tite first defendant)vvas not entitled to İcase the lands to the second defendant and to put him 
ın possession The plaıntiff admıts that the first defendant ıs the landholder and that he ıs entutled 
to- the rent on the land The sutt vvas valued under section 7 (vo) (L) of the Court-fees Act at fifteen 
tımes the net profits vyhich according to the plaintiff arose from the lands during the year next before 
the date of the presentatıon of the plamnt "The Dıstrıct Tudge has held that the plaıntıff”s method 
of calculatıon of the net profits is vvrong because in arrivıng at the net profits he had deducted from 
the gross ıncome the amount of rent payable on the land "The Dıstrıct Tudge directed the deficit 
Court-fee to be paıd and remanded the suıt to the lovver Court to be dısposed of according to lavv, 


In the appeal the learned advocate for the plaıntıff-appellant urged tvvo grounds (1) that the 
plaınt vvas valued on a vvrong basıs and that it realiy"falİs under section 7 (xi) (e) of the Court-fees 
Act , and (ə) that the method of calculatıon of the net profits adopted by hım ıs correct 


There ıs no substance ın the first contentuon “Even if anythıng can be said in favour of the 
appellant ıfthe suut had been ınstituted only against the landholder, it is impossible to treat the present 
suit, filed as ıt is not only against the landholder but also agaınst the second defendant vvho accordıng 
to the plaıntıff is really in the position of a trespasser, asa, surt fallıng vvithin that provision of the 
Court-fees Act 1 am unable to agree vvith the ieasoning in $ecreftary of State v Dinsham .Navroni2, 
vyhich vyas relied on by the advocate for the appellant 

The second contentıon of the appellant turns on the question vvhether in the calculatıon of tne 
net profits under sectton 7 (ə) (c) of the Court-fees Act, the rent or melvvaram admıttedly payable 
on the land should be deducted from the gross income The District Tudge follovnng the decision 
of Chandrasekhara Aiyar, / , ın Rafnazelı Pıllaı v Varadarapşa Pıllaı3 had held that such a deduction 
ıs not permissible For the appellant it is argüed that to, arrive at the net profits it is necessary 
that the rent vrhıch ıs a first charge on the land should be deducted 





ı. (899) 10 MLTV rs L.R o71A iy?" 1L.R o Mad oo7 (PC) 
s A. A. O. No 38 of1g45. ı7th December, 1945 
g, A.LR. 19025 Sınd 2?7s, 8, (ıg42) 1 M.L İ, 566, 
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VVıth great respect, 1 am unable to agree vuuth Chandrasekhara Aryar, T, and 1 think that his 
decısıon requıres reconsıderatıon “Vhe learned yudge held that in the context in vvhıch the vvords 
“ net profits”” are used in the Court-fees Act they meant the net income from the land after deductung 
from the gross yıeld the charges of labour and cultivation Logically I faıl to see vvhy if the charges 
of labour and cultivation have to be deducted, the rent on the land should not be İn fact the rent 
vvill form the first item in the outlay for earnıng income from the land 

It is vvell knovvn that even ın the calculatıon of mesne profits as against a trespasser deduction 
ıs made of revenue or rent and other outgolngs in respect of the land 


Cases ın vyhich if the rent is deducted the result may be that the habılıties far exceed the income 
do not present any difficulty because the Legıslature has provided for such cases in the last part of 
section 7 (0) (c), namely, “ vvhere no such net profits have arısen therefrom—the amount at vvhich 
the Court shall estimate the land vnth reference to the value of sımılar land in the neighbourhood.” 


It does not appear to me to be a reasonable constructron of the vvords “ net profits ” to hold 
that ın the calculatıon of such net profits there should be no deduction of the amounis paid by vvay of 
rent oı other statutory dues “Uhe only decision vyhich has some bearıng on this question is Maroof 
Sahıb v Ayyakannu ,Natker1, a, decision vvhich vvas very properly brought to my notice by the learned 
Government Pleader There ın construmng section 7 (o) (4) of the Court-fees Act ıt vyas held thatın 
assessıng the market value oflandsın an estate the Court should determine the value ofthe kudıvvaram 
ınterest in the lands leavıng allovvance for the melvvaram rıght vyhich vvas not in dispute 


It should not be overlooked that ın this case the plaintiff does nöt claim any right to the entire 
interest in the land He concedes the melvyvaram interest of the fiist defendant (ehe landholder) 
and hıs claım ıs only ın respect of the kudiyyaram interest İn this vievy also it appears to be unyust 
to call upon the plaıntıff to value also the melvyaram interest vihich vvould be the eventual result ıf 
thc constructlon pressed upon me by the contestıng respondent in the case is accepted, 


As ın my opinion the decision in Radnazelu Pıllat v: Varadaraya Pılla:”, requires reconsideratıon, 
the case may be heard by a Dıvısion Bench o 


M S Venkatarama Asyar for Appellant. 


"he Government Pleader (£ Kuztkrishna Menon) and Pats, Lobo and. Alvares 
foı Respondents. . 


In pursuance of the aforesaıd Order, the appeal came on for hearıng beforc 
the Bench as constituted above and the yudgment of the Court vras delivered by 

The Chef .fustice.—Vhe short question in this appeal is vrhether Fafnazelu 
Pilla: v Varadaraşa Pıllat? vvas rightly decided. 


The appellant ın the present case ıs the plaıntiff in the suit, vvhich he filed 
ın the Court of the Subordmate ludge, Mayavaram, for recovciy of possessıon of 
certaın lands ın an inam village and for payment to him by the second defendant 
of mesne profits There are tvvo defendants "The first defendant ıs the landholder 
The second defendant has been admıtted ınto possession of the property by the first 
defendant. The plaıntıff says that he ıs entitled to occupancy iighis in the land 
and that the landholder had no rıght to lease the land to the second defendant. 
He valued the reltef under section 7 (ə) (c) of the Court-fees Act at fifteen tımes the 
net value of the kudıyvaram, He deducted the rent payable to the landholder and 
the cost of cultıvatıon including labour charges In Rafnazelu Pilla, v Varadarapa 
Pılla:? Chandrasekhara Aıyar, ./., construed section 7 (o) (c) as meanıng the net 
income from the land after deductıng from the gross yıeld merely the charges 
incurred for cultivatıon and labour He considered that the plaıntiff in such a 
case as thıs vvas not entitled to make any deducüon ın respect of the melvvaram 


The Subordınate Vudge directed the plaintiff to calculate the net profits in 
accoıdance vvith the pudgment ın Ratnazelu Pıllat v Varadaraya Pılla:? and pay the 
deficıt Court-fee vvithin a certain time. Aş this vvas nöt done he dimsissed the 
suıt The plaıntiff appealed to the District Pudge, vvho agreed vvith the Subordinate 
Tudge, but at the same time allovved a further deduction to be made ın "reşpect 
of expenses. The appeal ıs from the yudgment of the Dıstrıct Pudge İn the first 
place thıs appeal came before Rayamannar, 1/ , vvho referred it to a Bench for 
decision as he disagreed vvith the opinion of Ghandrasekhara Aryar, 1 

In ou: Tudgment Radnazelu Pıllat v Varadarapa Pıllat,? vras vvrongly decided. 
VVhen construmng the vvords “ net profits” the Court has to have regard to the 
subiect-matter of the suıt, here the kuduvaram rıght “The plaımtıffis merely entutled 
to the the kudıvvaram, and the value of that rıghtcan only be arrıved after deducting 
3. —— 0 o — ə.“ 
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vrhat he has to pay to the landholder by vvay of rent and, of course, the expenses 
ıncurred by him in cultivatıng the land “The yudgment of Venkatasubba Rao, 1 
ın Maroof v Ayyakannuı .Namcker" vrhich: had relerence to Court-fee payable under 
sectiön 7 (ə) (4) of the Act is very much in pomt VVe may add that the learned 


:Ç7Ç€7v Pleader on behalf of the Government accepts the contention of the 
plamtıff 


The appeal vvill be allovved and the suit vill be remanded to the Subordinate 
füdge for decision on the merits after collectıng any extra Court-fee vvhich may be 
payable on the basıs ındıcated ın this şudgment The Subordinate Tudge vil fix 
the tıme vvithın vvhich the extra Court-fee, if any, is to be paıd "The costs of the 
appeal vvill be made costs ın the surt 


B.V. — Ağöbeal allomed. 
IN THE HIGH COURT OF TUDIĞATURE AT MADRAS : 
PRESENT —-MR  Vusrıce PATANTALI SASTRI AND MR ATUSTICE SHAHABUDDİIN 
Kaza Ramakotayya and others . Abğellanis" 
0 
N ımmagadda Sitharamasvvamı, minor by mother and guardıan 
Mahalakshmamma and others Fesbondenis 


Zəmitatıon Act (IX of 1908), seciton 5—Abblcabılıly —Ağblıcatıon for a final decree under Order 34, rule 5 
of Civil Procedure Code 


Sectıon 5 ofthe Lamitatıon Actis not applıdable to an applıcatıon for a final decreec under Order 
84. rule 5 of the Civil Procedure Code Hence a Court has no povver to condone the delay 
ın filıng such an applıcatıon . 

Appeal agaınst the final decree of the Court of the Subordınate Tudge, Masuli- 
patam, dated rrth February, 1944, ın 1 A No. 8əə of 1943 mn O S No 78 of 
1936. 

4 Sambasıva Rao for Appellants 

P, Satyanarayana Rao for Respondents 

The Tudgment of the Court vvas delivered by 


Patanyafı Sasin, 7 -—Thus appeal arıses out of proceedings for the passıng 
of a final decree ın a mortgage suit “The preliminary decree vvas vpassed on the 
oərd December, 1987, and time for redemption vras granted till the ord Tune, 1938. 
The applıcatıon for final decree—l A No 8oə of 19438—vvas filed on gth September, 
1942, that ıs to say, more than three years after the tıme for redemptıon expıred 
along vvith an applıcatıon, 1 A No. 1198 of i943, to excuse the delay ın filing the 
former applıcatıon İt vvas alleged that some of the defendanis vvere representıng 
that they vvould settle and pay the amount due and that the next freend of the 
plaıntılf bemg a vvoman devold of vrorldiy knovvledge, belteved their vvords and 
vvas under the ımpression that there vrould be no bar of limitatıon, as the decree 
vas ın the name of a minor "The.learned Subordinate Pudge accepting these 
grounds condoned the delay, and overruling the obyections raısed m. 1: A. No. 82o 
Of 1943, passed the final decree "The defendants 4, 6 and 8 have preferred thıs 
appeal 

The appellanis contend that the Court belovv had no povver to condone the 
delay ın filmg the applıcatıon for final decree, poıntıng out that section 5 Of the 
Lımrtation Act is not applıcable to such  applıcatıons The contention 1: vvell- 
foundeğ and must be upheld. The section says “ 

“ Any appeal or applıcatıon for a revrevv ofyudgment or for leave to appeal or any other applıcatıon 
to vyhich this section may be made applıcable (by or under any enactment) for the tıme berng ın force, 
may be admıtted after the period of İrmitatıon prescribed. therefor, vyhen the appellant or applıcant 
satısfies the Court that he had suffictent cause for not preferring the appeal or makıng the applıcatıon 
vvithın such period.” 

Our attention has not been called to any enactment makıng this section applıcable 

to applicatıons for final decrees under Order ş4, rule 5 ofthe Code of Civil Procedure. 

Mr. Satyanarayana Rao for the respondent has sought to support the order of the 
28660060000404€0“.n4m-“—N 5566 





1 (1984) 68 ML 755 İLR 58 Mad rosi 
944 


“ Appeal No göt ofr ı7th December, 1945. 


T RATHNASABAPATHI AYYAR 2 SUBRAMANIA PILLAT. 198 


lovver Court by referring to Pulachandra v: Muüzaffer,t and Gonind .Naick Gurunath 
Naik v  Basasvannama Parutabba? In the former case it yvas held that vvhere the 
next freend of a mınor plaıntıff died after the prelıminary decree vvas passed and no 
nevv next İreend vvas appointed, the proceedıngs ın the suit must be deemed to 
have remaıned ın abeyance under Order gə, rule ro of the Code of Civil Procedure 
unül the appoıntment of a next friend ın the place of the one vrho vvas dead, 
and that, therefore, the right to appiy for the final decree “ accrued ” to the plaintıff 
on his attaınıng mayority up till vyhich time the sürt vas to be deemed as a pending 
proceedıng "The Bombay case referred to also proceeded on sımilar facts, though 
the learned yud es rested theır decısion on a slightly different ground, goz , that the 
right to appİy for a final decree vvas “ suspended ” during the period in vyhich the 
surt vvas stayed, vvhile expressing a doubt as to vrhether it vvas correct to hold that 
a fresh cause of actıon arose to the mınor on attaınıng maypority Hovvever that 
may be, those decısıons have no applıcatıon to the facts here "The next frıend 
could have filed the applıcatıon for a final decree vvithin the time limited by the 
lavv, and she not havıng done so, her applıcatıon, 1 A No. 8ə2 of 148, vvas clearly 
barred by İmmitatıon 


The appeal ıs accordınglİy allovved vvith costs here and in the Court belovv 
V.s. — Apbeal allomed.. 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS 


PRESENT —ĞSIR ALFRED HENRY LLVTONEL LEACE, C/zef Züstice AND MR. İUSTİCE 
LAKSHMANA R.Ao. 


Rathnasabapathı Ayyar . o Ağğellant” 
7. 


Subramanıa Pıllaı and others ..  /İtesbondenis. 

Madras Debt Concihation Act (Xİ of 1936), sections 4 and 25—Effect of filing a getitton under sectton 4 
on other broceedings in the Cinl: Court— Mandatory nature of ihe bromistons of sechon 25-—Mortgage decree— 
Execution—Abblcatıon by gudgment-debtor fer stay on ihe ground of his having: abblıcd under section 4— Refusal 
of stay —Sale—Sale tthout yurisdiciton and could be ignored 

The language of sectron 25 of the Madras Debt Conciliatıon Act is mandatory. İt saysın plaımn 
terms that a cıvıl Court shall not proceed vuith a suit or other proceedings vvhen an applıcatıon under 
section 4 of the Act has been made, until the Debt Conciliatıon Bpard has dismissed the applı- 
catıon The act of presentıng a petition under section 4. takes avvay the yurisdiction of the civil Court 
ın execution proceedings until the applıcatıon has been dismissed 

VVhıle a mortgage decree vvas under execution, the yudgment-debtor applıed for a stay of the 
proceedıngs on the ground that he had applıed to the Debt Concılıatıon Board under section 4 of 
the Act On the strength of the denial of thıs fact by the decree-holders, the executıng Court 
ordered sale and the property vvas solid On an applıcatıon to set asıde the sale, ? 

Held, that as the yudgment-debtor had filed a petition under section 4 vvhen he appled for stay of 
proceedıngs, the Court had no yurisdiction tö proceed vvith the execution until that petition had 
been dasmıssed As the sale had been ordered and held ın the meantıme, vvhen the Court had no 
əkə to sell the property, ıts actıon ın so domg must be regarded as a nullity and the sale set 
asıde 

Frannayya v TDabğesioamı, (1938) a M.L.7 roşo follovved 


Satarama Reddy v Balehal Somağba, (1948) 1 ML / 4o2 and Pagolu Achutaramayya v Thammaraşıu 
Ramamma, (1944) 1 M.İ og8 referred to 

Appeal under clause 15 of the Letters Patent agaınst the order of Happell, 7, 
dated ond March, 1945, ın A A. A. O No 142 of 1944, preferred against the 
order of the Court of the Subordınate Tudge, Mayavaram, datedr ogth 
December, 1943, ın C M A No go of r948, preferred against the order of” the 
Court of the Dıstrıct Munsiff of Tiruvarur dated Ath September, 1g43, in E. A No. 
g65 of 1943 m O S No rr of 1986 


E S. Desikan for Appellant. 
S: Sesamıinathan and K. Raman for Respondents. 
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The yudgment of the Court vvas delivered by 


The Chuef .Tusice —Lhis is an appeal under clause r 5 of the Letters Patent. 
The questıon involved is one of interpretatıon of section 25 of the Madras Debt 
Concilratıon Act, 1936 The section reads as follovvs “ 

“ VVhen an applıcatıon has been made to a Board under section 4, any suit or other proceedıng 

then pendıng before a Civil Cöurt in respect of any debt for the sçttlement of vvhich applıcatıon has 
been made shall not be ptoceeded vrith until the Board has dismissed the applıcatıon ”” 
The appellant says that the section means that a Court vvhich proceeds to 
order the sale of the property ın exccutıon of a decree vvhen an applıcatıon has 
prevıously been made to a Debt Conciliatıon Board under section 4 of the Act 
and ss still pending acts vvithout yürisdiction and its order can be ıgnored 

in O S No rız of ıggö of the Court of the District Münsif of Tiruvarur 
the second, thırd and fourth respondents obtaıhed a mortgage decree agaınst the 
appellant "The decree vvas made final, v”hereupon the decree-holders proceeded 
ın execution, On the şist December, 1942, the yudgment-debtor appİted for a 
stay of the proceedıngs on the ground that he had applıed to the Debt Concıliatıon 
Board of Negapatam, under section 4 of the Act Hıs applıcatıon vvas supported 
by an affidavıt svvorn by hımself Tt vras opposed by the decree-holders and it vvas 
adyourned to the ?th fanuary, 1943, to enable them to file a counter affidavıt. 
On the th Tanuary, 1948, the hearıng vvas adyourned to the next day vvhen the 
decree-holders filed an affidavıt denyıng that any applıcatıon had been made by the 
yudgment-debtor for the concıliatıon oP his debts On the strength of the affidavıt 
of the decree-holders the Dıstrıct Munsiff decided to proceed vvith the sale, butın 
hıs order he pomted out that the decree-holders had to take “ the rısk.” The 
sale vvas held on the same day and the-mortgaged property vyas purchased by the 
first respondent "The sale vvas confirmed ın due course, 


On the rgth February, ı943, the appellant filed an applıcatıon in the District 
Munsuff”s Court askıng for an order setting: asıde the sale on the ground that the 
Court had no yurisdiction to sell the property VVhen the appellant applıed for a 
stay of the executıon proceedings on the gıst December, 1949, it vvas a fact that he 
had filed an applıcatıon for the concılıatıon of his debts, His applıcatıon of the 
Iğth February, 1943, vvas based both on the ground that there had been materıal 
ırregularıty in the proclamatıon and conduct of the sale and on the ground of vvant 
of yurısdiction in the Gourt So far as the petition asked for relef on the ground of 
material ırregularıty ın the proclamatıon and the conduct of sale vvas concerned, 
it vvas out of time, but it vvas vvithin time so far as it concerned (he questuon of Turis- 
dıctton, as that contention fell vithin the decision of the Full Bench of this Ğourt 
in Zqyagoğala Per v, Ramanışacharıar1, 


The appellants applıcatıon to the Debt Concıliation Board. vvas dismissed 
by the Board on th: gşıst Fuly, ı9g4ş. Hs applıcatıon for the setting asıde of the 
sale vvas heard on the qth September, 1948 İt vvas dismissed because the District 
Munsıff considered that there vvas still no satısfactory proof that the appellant 
had applıed to the Debt Concıliatıon Board and that no useful purpose vvould be 
served by allovvıng the applıcatıon because it vvould merely mean that the property 
vvould have to be sold agar. The appellant appealed to the Subordınate Tudge, vvho 
having admıtted coptes the appellant”s petition to the Debt Concıliatıon Board and 
the order of dısmıssıng it, allovved the appeal ən the ground that the Dıstrıct Munsiff 
had no yusısdiction to order a sale of the property on the 8th danuary, 1943, because 
the petition before the Debt GConciliation Board vvas still pending "The first res- 
pondent then appealed to thıs Court The appeal vvas heard by Happell, 7 , vvho 
allovved ıt The leained Tudge considered that the order of the District Münsiff 
dırecting the sale to be proceeded vvıth could not be said to have been passed vuthout 
yurisdiction because there vras no satısfactory proof before him that the appellant 
had filed an applıcatıon under section 4 of the Debt Conciliatıon Act The appeal 
1s from the yudgment of the learned Tudge, vvho granted the necessary certificate 
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The language of section 25 of the Debt Conciliation Act is mandatory. İt 
says ın plaın terms that a Civil Couürt shall not proceed yvith a suit or other pro- 
ceedıngs vvhen an applıcatıon under section 4 has been made, until the Debt Con- 
cılıatıon Board has dismissed the applıcatıon. The act of presenting a. petition 
under section 4 takes avvay the yurisdiction of the Civil Court in execution pro- 
ceedıngs until the applıcatıon has been dısmıssöd. 


There are three decısıons of this Gourt vvhich: conflict vvith the yüdgment of 
Happell, 1. "Tevo of them he referred to in his yüdgment and considered that they 
vvere dıstınguıshable "The thırd case, vvhich vvas decided firstin pomt öf time and 
1s. a decision of a Division Bench, vvas not considered by him That case is Hirannayya 
v Tmbğesuamıl "The facts there are analogous to the factsın the present case. Durıng 
the pendency of the executıon proceedings the yudgment-debtor brought to the notıce 
of the Court that he had made an fSpplıcatıon under section 4. of the Debt Concilia- 
tion Act, but the Court refused to stay the proceedings vvithout seeing a certifled 
copy of the applıcatıon. "The fudgment-debtor”s applıcatıon for postponement 
of the sale vvas posted for hearıng on the ord August, 1937, the date fixed for sale. 
On that date the Dıstrıct Pudge ordered the sale to proceed because there vvas nothing 
more (han the petitioner”s statement to substantıate his petition On the oqth 
August, the fudgment-debtor made another attempt to get the proceedings stayed. 
This time he filed an affidavıt svvorn by his vakil to the effect that an applıcatıon 
had been made to the Debt Concıliation Board. Tn these cırcumstances the District 
Tüdge decided to stay further proceedings and granted vhat he called an interim 
stay, posting the petition to the öyth August, On that date, after expressıng some 
doubt, about the feasıbılıty of stayıng the sale after bıds had been recetved, the 
Dıstrict Tudge thought that the dıfficulty vould be -avoided because the highest 
bıdder upto that pomt vvas the decree-holder himself and he had consented to allovv 
his bid to avvait acceptance if the stay should be dissolved thereafter No date vvas 
fixed for the resumptton of the sale, On the ıst November, the Debt Concılıatıon 
Board dısmissed the yudgment-debtor”s applıcatıon under section 4. On the grd 
November, the Dıstrıct Pudge resumed hearıng of the petition for execution and 
passed a.ı order acceptıng the bid vrhich the decree-holder had made on the özth 
August. "The appeal vvas heard by Burn and Stodart, İT., vvho held that the District 
Hüdge acted vithout yüurisdiction vyhen he allovved the sale to proceed. "The basıs 
of the decısıon vvas the mandatory nature of the provısions of section 25 of the 
Debt Çonciliation Act. 


İn Sətarama Reddy v Balehal Somabğa,? Horvvil, 7 , held that once an applıcatıon 
has been filed undeı section 4 of the Debt Concilatıon Act the yürisdiction of the 
Court 15 üğöso /acto taken avvay and this opinion vvas accepted. by Kuppusvami 
Ayyar, ,)., ın Pagolu Achutaramayya v Thimmarayı Ramamma,$ "Yhese are the tvvo 
cases vyhich Happell, 7, considered distingumhable. VVith great respect vve 
do not consider that they are dıstıngusshable “They certaınly have direct bearing 
on the question of the yurisdiction of a Coürt to execute a decree vyhile a petition 
to the Debt Concılıatıon Board is pending İn any event the decision of the Division 
Bench ın Fprannayya v. Thağğesivamı, is directly in pomt and göverns this appeal 


VVe hold that inasmuch as the appellant had before the şıst December, 1942 
filed a petıtion under section 4 of th€ Debt Conciliation Act, the District Münsif 
had no yurisdiction to proceed vvith th6 petition for execution until that petution 
had been dısmıssed "The sale had taken place ın the meantıme and as the Court 
had no yurısdiction to sell the property, its actıon ın so doımng must be regarded as 
a nullity Ttıs vvell settled lavv that an order or decree passed by a Court vvıthout 
yurisdiction has no validity and can be ignored 


The result ıs that vve allovv the appeal and restore the order of the Subordinate 
ludge There vvill, hövvever, be no order as to costsiin this Court or before Happell, T. 
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Although the appellant has succeeded ın this Coöurt vve consider that his obfect 
in filıng thus appcal has bcen merely to delay the decreeholders obtaınıng their 
money. İt is most regrettable that he should be so obstructıve, but as the lavv 
is on hıs side vve must set asıde the order of Happell, / but vvithout costs. 

Vs. -— Abbeal allosed 


- IN THE HIGH COURT OF VUDİCATURE AT MADRAS. 


PRESENT —SıR ALFRED HENRY LıONEL LEACH, C7vef ,7ustice AND MR.  VUsricE 
LAKSHMANA RAo. 


Manda Mahalakshmamma ..  Aöğellant”” 
0, y 
Mantravadi Suryanarayana Sastri and others, , . Resbondenis, 


Hindu Lat of İnheritance (Amendment) Act (İİ of ıg29)—4et ağblıes only to sebarale broğerhes of Hindu 
male dyıng intestate—Proğerttes uyhich. had become a göomar”s stridhanam”—Succession to such df estate—Applh- 
cabıhiy of the Act—Lazp governing 

The Hındu Lav of Iİnheritance (Amendment) Act, r929, only applıes to the separate property 
of a Hındu male vvho dres ıntestate 


7” T, the vvidovy of S, recerved under a compromise decree in a suit betvveen her and S$”s uncles 
half of the properttes left by her husband S, ın absolute rıght (On the death of Tin 1926 
hose propertıes devolved upon $”s mother On the latter”s death ın rg38, the son of the paternal, 
uncle of $, claımıng as the nearest agnate entitled to the properttes vyhich had fallen to T sued the 
sıster of ($, vvho clarmed that she vvas entitled to those properties in asmuch as the succession vvas 
” governed by the Hındu Lavv of Inheritance (Afhendment) Act, 1929 


Held, thatın the cırcumstances, the properttes obtaıned by 7 could only be regarded as belonging 
to her ın her ovrn rıght and the Hındu Lavv of İnheritance (Amendment) Act, ıg29 did not appiy 
to the case, as the estate vvıth vvhich the suit vvas concerned vvas the siridhanam property of that vvoman 
"The succession to such an estate vvould be gövefned by the ordinary rule of Hindu Lavv 


Mt, Charqo v Dinanath, AR (937) Lah 196 (2) and Shamrao v Raghunandan, ILR (1939) 
Bom 298 dıssented from 


Shakuntalabaı v Court of VVards, 1 LL R (1942) Nag 620 follovved 
Appeal agaınst the decree of the Court of the Subordınate fudge, Bapatla 
in A.S No. 294. of rg4o preferred agaınst the decree of the Court of the Dıstrıct 
Munsıff, Bapatla ın O S. No. 7ız of 1938. 
V. Govindaraşacharı for Appellant. 
, M. S, Ramachandra Rao and A Sambastva Rao for Respondents. 


The yudgment of the Court vvas delivered by 


The Chef .Tüstice —İn this appeal the Court is concerned vvith the succession 
to the estate of one Tırupathamma vvho dıied on the ıqth December, 926. The 
follovring genealogıcal tree vull help in the appreciatıon of the facis 


kə Papayya 





Kristnamma. Sambayya 


557 kini 





I Venkayya-—Seshamma 
Subbarayudu (died Kristniah (died before Neelayya Sastrı (died on 2-11-1938) 
before Seshamma”s death) Seshamma”s death). (dıed 29-3-938). 

. Sambayya— Tırupathamma 
Suryanarayana Sastrı (Plaintıff). (d. g-7-ı916) (d 14-12-1926) 


An unnamed son (d. 6-ro-1916). 


Sambayya, Tirupathamma/s husband, dıed on the grd Tuly, 1916 bemg succeeded 
by hıs vvidovr and his son, Tühe son ded on the öth October, ıgr6 On the son”s 
death the properttes left by Sambayya devolved upon Tırupathamma. She clarmed 
to be entitled to the estate ın her ovvn right under a vvill alleged to have been left 
by Sambayya. “The valıdıty of this vvill vvas disputed and Subbarayudu, Kristniah 


e S.A. No, ış82 of 1944. ənd Tanuary, 1946. 
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and Neelayya Sastrı, the uncles of Sambayya, instituted ın the Court of the Sub- 
ordınate Tudge of Guntur, O S No 142 of gi? for a declaratıon of its invalıdity. 
On the gzoth December, 1918, by consent a decree vvas passed under vvhich 
Tırupathamma receıved in absolute right a half of the propesttes left by her 
husband (Consequently the propertıes vvhich she recerved under this decree 
became her ovvn siredğanam. On Tırupathamma”sdeath the properttes devolved upon 
Sambayya”s mother Seshamma, vvho ded on the ənd Tanuary, 938. Under the 
Mıtakshara İlavv the heır vvas Neelayya Sastrı Hecdied on the ogth March, r938. 


On the əo6th October, ı938 Neelayya Sastrı”s son ınstituted this sut He 
clarmed to be entitled to the properttes vvhich had fallen to fürupathamma under 
the compromiıse decree of the zoth December, 1g18 as the heır of hıs father Neelayya 
Sastrı and as the nearest agnate “There vvere 19 defendants "The first defendant 
vvas the sıster of Sambayya "Th£ other defendants vvere tenanits of the properties 
ın sult. "The first defendant claimed that she vvas entitled to the properttes because 
the successıon vvas governed by the Hmdu Lavv of İnheritance (Amendment) 
Act of ıgz9 "The Dıstrıct Munsiff held that this Act had no applıcatıon and that 
the ordınary rule of successıon to sired2anam properties applıed. eFHis: decision 
vas upheld by the Subordınate Pudge on appeal The first defendant appealed 
to this Court. As there are tvvo decısıons, one of the Lahore Hıgh Court and 
one ofthe Bombay High Court, vvhich support her coöntention, the appeal vvas 
75 to a Bench by Chandrasekhara Aiyar, T. before vvhom it came in the first 
place. 

The Hindu Lav of Inheritance (Amendment) Act, 1929, only applies to the 
separate property of a Hindu male vvho dies intestate. İn such a case a son.s 
daughter, daughter”s daughter, sıster and sıster”s son is, in the order so specified, 
entıtled to rank ın the order of succession next after a father”s father and before a 
father”s brother (If this Act applıed here, as the first defendant maıntaıns it does, 
she vvould be entitled to the properttes in suit , but it is manifest that the Act does 
not apply, because the estate vvıth vvhich the suit is concerned s the sir:d/zanam 
property of "Tırupathamma İt ıs accepted that the compromıse decree of the 
zoth December, 1918, conferred upon Tirupathamma an absolute right in a half 
of vvhat her husband had died possessed of, 1n the circumstances the properties 
can only be regarded as belongıng to Tirupathamma in her ov right. 


VVe vvill novv refer to the tvvo decisions relted upon by the first defendant, 
The first ıs the fudgment of a Pudge of the Lahore High Court sitting alone. "The 
case is Mt Charıo v Dinanath1, vvhere it vvas said that in order to ascertain vvho the 
heırs of the husband vvere, the Court must ex necessolate ret refer to the lavv governing 
successıon to the property of the husband ın force at the tıme vvhen succession 
opened out. "The second ıs the yudgment of a Pudge of the Bombay High Court, 
also sittıng alone, and delivered in S2am?ao v. Raghunandan?, vvhere the same reasoning 
vvas applıed. VVıth great respect vve cannot accept the opinion expressed in these 
cases. Here, as there, ıt ıs not a questıon of deciding vvho are the heirs ofa Hindu 
male. “The questıon ıs vvho are the heırs in respect of properties belonging to a 
Hindu vvoman ın her ov right In the footnote on page 84, of the tenth edition 
of Mayne on Hindu Lav it is polnted out that the decision in 445, Charpo v. 
Dinanath? overlooks the express provisions in süb-section (2) of section 1 of the Act 
vyhich limits the altered order only to the property of a male. In our yudgment 
the correct vıievv of the layvv vvas expfessed ın the yudgment of a Bench ofthe 
Nagpur High Court ın Sakıntalabat v. Court of VVards 8 As the Act doesə not 
appliy to thıs estate, the successıon is göverned by the ordinary rule of Hindu 
Lavv and under thıs rule the plaıntıff is the heır. 

VVe hold that the case vvas rıghtiy decided by the Couürts belovv and consequently 
the appeal must be dısmıssed svith costs in favour of the first respondent. 


V.S —— Aböcal dismissed. 





ı. A.R 1997 Lah, ıg6 (ə). 8. I.L.R. 942 Nag 629. 
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IN THE HİGH GCOURT OF TUDİCATURE AT MADRAS. 
PRESENT :—Mh. Vuserce VVADSVVORTH AND MR. UsTICE RATAMANNAR 
Batchu Venkatarao Aöğellant”" 
0, 
Surneedı Sathirağu and others Resğondenls 


Limitation Act (IX of 1go08), Article 156—Amendment of decree—Calculation of time, for burğosəs of abbeal 
—Sfartıng ort 


VVhere a decree is amended and the amendment ıs in regard to a pure arıthmeücal error, if the 
amendment ıs not the reason for the grievance of an appellant against such decree there 1s clearly 
no reason for allovving the appellant to calculate limitation from the date of the amendment rather 
than from the date of the original decree , but if the appellant is not aggrieved by the orginal decree, 
but ıs aggrıeved by the decree as amended, logically and equrtably time for the appeal should run 
from the date of the dectee as amended 


2. 
Merla Tamkamma v Sri İnugantı Venkarlaraşagobal Chinnarao Gar, (1944) 2 MLİT g8q and 
Parameshraya v Seshagını Abba, (1899) I L.R əs Mad göq (FB ) referred to 


Vısivanathan Chetit v Ramanathan Cheth, (ıgöor) LL.R 4 Mad 646 explaıned 
- Appeal agaınst the decree of the Court of the Subordmate  udge, Gocanada, 
ın O. S. No." go of iar, dated zoth February, 1943, as amended by its order in 
I A No. rgös of ıg4şg, dated rıth İanuary, 1944. 


- D. .Narasarayı for Appellant 
G. Balağaramesıoarı Rao for Respondents. 
The Pudgment of the Court vvas "delivered by 


VFadsıoorth, 7 —The appellant filed a suit on a mortgage for Rs 3,ooo bearıng 
ınterest at 12-3/8 per cent per annum vvith a default rate of r2-3/8 per cent com- 
pound vvth annual rests İn the plamntethe appellant gave up Rs 550 and clarmed 
Rs. 9,ooo vvıth subsequent interest "The defendants raısed pleas under Madras 
Act TV of ıg38 vvhich vvere negatıved The Coürt accepted the evidence of certain 
payments made and also reduced the rate ofınterest to nıne per cent sımple, treatıng 
the transactıon as usurıous, and gave a decree on that basıs for Rs 3,ooo vvıith 
interest at nıne per cent from the date of the bond, less the amount ofthe payments 
İn calculatıng the amount of the payments an error vvas made, the total bemg taken 
as Rs. r,8oo ınstead of Rs ş,16o “The preliminary decree is dated zoth February, 
1942, and one year vvas allovved for redemptıon “There vvas no appeal and a final 
decree vvas passed. In the course of the execution the defendants discovered the 
error ın calculatıng the amount of payments and they filed an amendment petition 
vvhich vvas allovved, the decree bemg amended so as to give credit for the full amount 
of payments, Rs. g,r6o. It is against this amended decree that the present appeal 
1s preferred. 2 

In appeal Mr. Narasarayu has conceded that the figures of payments adopted 
ın the original decree vvere vvrrong and that the error vvhich vvas corrected in the 
amendment vvas a purely arıthmetıcal error He has, hovvever, contended that 
the amendment should not have been made because there vvas another error vvhich 
neutralıses the effect of the arıthmetıcal error and to the extent of the amendment 
he has contended that the orıgınal decision of the lovver Couit vvas vrong Has 
contentıon ıs that there vvas no basıs for the lovver Court”s decision that the rate 
of ınterest vvas usurlous and that anyhov the reductıon in the rate of mterest should 
not have been so drastıc as ıt vvas Agaınst thıs contentıon the respondents urge 
that the appeal ıs barred by lımıtatıon, having been preferred more than tvvo years 
after fhe orıgınal decree “They also contend that there ıs another error ın the 
lovver Court”s original decree vyhich neutralıses. the effect of the error pomted out 
by the appellant as neutralısıng of the effect of the arıthmetıical error vvhich vvas 
corrected in the amendment. 

The question of limitation is netrreally ofgreat importancen thiscase for if vve 
vvere of opınıon that tıme had to be calculated from the date of the orıgınal decree, 
vve could ın a proper case excuse delay under section 5 ofthe Limitation Act. VVedo, 
hovvever, Vvish to express our opinion that in a case of this kind vvhere the appellant 


, 
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does not contest the correctness of the original decree except in so far as he attacks 
the reductıon of the decree by the amendment, tıme should properly rün from 
the date of the amended decree and not the date of the orıgınal decree. In Mezla 
Tamkamma v Sri İnugantı Venkataraşagobala Chinnarao Garut, to vrhich one of us vvas-a 
party, it vvas held that vvhere the appellant vvas net aggrieved by the original decree 
but vvas aggrıeved by the amendment, the calculatıon of limıtation for the appeal 
should be from the date of the amended decree and not from the date of the orıgınal 
decree "That ıs the vievv suggested in the yudgment of Subramanıa Aiyar, T., 
vrhich vvas under appeal ın the Full Bench decision in Parameshraya v. Seshagırı 
Aba,? and it seems to us to be the correct vievr, İf the amendmentis not the reason 
for the grievance of the appellant, there ıs clearly no reason for allovvıng the appel- 
lant to calculate lrmitatıon from the date of the amendment rather than from the 
date of the original decree ş but ifetihe appellant vvas nöt aggrieved by the original 
decree, but ıs aggrıeved by the decree as amended, İlogically and equitably time for 
the appeal should run from the date of the decree as amended. "The decısion ın 
Vısteanathan Chett: v: Ramanathan Chetti3, vrhich: is,frequentiy quoted as authority 
for the vievv that ın all cases an applıcatıon under section 5 of the Limitatıon Act 
ıs necessary, vvhere the appellant ıs aggrieved by the amended decree and files his 
appeal ın consequence vvhen ıt vvould be barred if limitatıon starts from the date 
of the orıgınal decree, seems to us not to be an authority for the proposition, The 
learned Vudges ın that case vvere dealıng vvith an application to revise an order 
amending a decree and ın reyecting the applıcation, they merely observe that it 
1S open to the petitioner relying on section 5 of the Limitatıon Act to appeal against 
the decree as amended, notvvithstandıng the expıratıon of one month from the date 
vvhen the decree vvas passed. That ıs really nothing more than an observatıon 
vyhıch does not consider any contention that İmitatıon for an appeal as against 
the amended decree must be reckoned from the date of the amendment mn cases 
ın v”hicli the appellant had no grievance against the decree before ıt vvas amended. 
VVe are of the opinion that the present appeal, vvhich is preferred only against the 
decree as amended, complaınıng of the ieduction in thət decree by reason of the 
amendment, ıs vvıthın tıme 


Turning to thç merits of the appeal, vve doubt vvhether it is desirable to attempt 
to vvork out the result of the varıous neutralısing errors vyhich are alleged to have 
been commutted ın the original decree. Cleariy there Vvas an arithmetical error 
in calculatıng the amount of payments "The questıon vvhether there vvas an error 
ın the applıcatıon of the Usurious Loans Act is to a large extent a matter of opinion. 
The learned Vudge mıght have stated at more length his reason forreducing the claım 
as drastıcally as he has done ş but it is not a reduction vvhich ıs obvıously ıllegal. 
On the other hand there does seem to have been an error ın refusing reltef under 
Madras Act IV of 1988 to the sons of the first defendant, because ıt appears from 
the yudgment that the first defendant, the father, vvas dıvided from his ovrn brother 
so that on the decısıon, section 6 of Madras Act IV of 98 vvould not operate to 
make the dısqualıficatıon of the father from clamıng relief exclude the sons 
from a sımılar relef, No doubt on a correct vvorking out of the relilef under Madras 
Act IV of ı938 the father vvould have to be treated as a non-agrıculturist and the 
sons as agrıculturists : but the father”s share vvould only be one-fourth of the property. 
In these cırcumstances vve do not feel dısposed to go into the precise effect of these 
conflıctıng errors in order to ascertaıf vvhether on the balance there is any error 
to (he detriment of the plaıntıff vyhich vvould neutralısc the correction ofthe admitted 
arithmetıcal error of the learned Pudge in calculatıng the payments. İn this vievv 
vve dısmıss the appeal vuth costs. 


V P.S. ——- Apteal dismissed, 


0 


————”-———————— — —— — —— ———,—,.,—  ——-———--—,—  —————- 
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IN THE HIGH COURT OF TUDİCATURE AT MADRAS 
PRESENT “—MR YTusrioE SOMAYYA AND MR, TusTiCE YABYA ALT, 


Arikapudi Balakotayya and others ,—  Aöğellants" 
0, 
Yadlapalli Nagayya and another . ı Resğondants. 


Cunl Procedure Code (V of 1go8), sechon 11—Aööhcabılıly —Stt to establısh hereditary trusteeshiğb in 
temble—Ağblhcatıon to District Court under section 84. (2), Madras Hindu Rehgious Endomments Act also filed— 
Dasmassal of suüt—Abbeal—Dasmassal of abblıcatıon by District Court during: bendency—Ağbellate Court töhether 
can guve effect to rule of res yudıcata 


The doctrıne of zer yudicata is nöt cönfined to decision in a sürt and it applıes even to decisions 
ın proceedings vvhich are not sutts Thus the decision of the District Court under section 84. (2) 
of the Madras Hındu Relıgıous Endovvments Act, upholding the order of the Board under section 84 
(1) ofthe said Act operates as res yzdtcata ın a subsequent sul”by the defeated trustee, 


"The suit temple vvas declared by the Endovvments Board to be a non-excepted temple on an applı- 
catıon filed under section 84 (ır) of the Madras Hindu Religious Endovvments Act İt vvas urged 
in the applıcatıon that the applıcant and hıs forefathers vvere the heredıtary trustees of the temple 
"Fhis vvas negatıived and the petition vvas dismissed: The: applıcants then filed a suut, out of vvhich 
the present app£al arose, for a declaratıon that the office of trusteeshıp vvas hereditary in their famıly, 
and that they and theır predecessors vvere also heredrtary trustees of the temple "They also filed 
an applıcatıon under section 84. (2) ofthe Actın the District Court The Applıcants, bemg unsuccessful 
ın the suit, preferred an appeal to the Hıgh Court İt appeared that after the dısposal of the suit 
by the lovver Court the petition filedin the District Court came on for hearıng and it vvas held thercin 
that the appellants vvere not the heredıtary trustees "The later decisıon having been brought to 
the notıce of the Hıgh Court at the tıme ofthe disposal of the appeal, 


Held, that the proceedıng under section 84 (2) of the Act vvas in the nature of a suit and not a 
mere summary proceedıng and that the decısıon of the Dıstrıct Tudge ın the petition operated as 
res pudicata in the suit betvveen the same partıes , 

Appeal agaınst the decree of the Court of the Subordınate Tudge of Guntur, in 
O.S No. go of 1942 


Ch, Raghava Rao, .N. Subramamam, NV. Sıtarama Sasir: and Mrs. Durga Bat for 
Appellants. 

K. Subba Rao for Respondents 

The pudgment of the Court vvas delivered by 


SOMAYYA, ) —The main questıon ınvolved in this appeal is vvhether the 
decisıon of the District Göürt under section 84. clause (2) upholding the”order of 
the Madras Hındu Relıgıous Endovvments Board under section 84 (1) of the Madras 
Hindu Religious Endovvments Act, 11 ofrgə7, (hereinafter referred to as the Act) 
operates as zeş yudıicata ın a subsequent suit by the defeated trustee. "The temple ın 
question vvas declared by the Endovvments Board to be a non-excepted temple on 
an applıcatıon filed under section 84 (r) ofthe Act. İt vvas urged in that applıcation 
that the applıcant and hıs forefathers vvere heredıtary trustees of the temple "Thıs 
vvas negatıved and the petition vvas dismissed. The applıcants then filed the suut 
out of vvhich the present appeal arıses for a declaratıon that the office of trusteeshıp 
vvas heredıtary ın their famıly, and that they and theır precedecessors vvere the 
heredıtary trustees of"the temple "They also filed an applıcatıon under section 84 
(2) ofthe Actın the Dıstrıct Court of Güntür (O P, No g6 ofrg42) Tn the present 
suit the Court held, among other things, that the plaıntıffs did not prove that they 
vvere the heredıtary trustees and hence thıs appeal. 


After the dısposal of the suıt by the loyver Court, the petition (O P, No. g6 of 
1942) filed ın the Distrıct Court came on for hearıng, the matter vvas enquıred 
into and the District Court decided that the petitioners before it did not prove that 
they vvere the heredıtary trustees of the temple. VVe heard Mrs, Durga Baı vo 
addressed a very forcıble argument on the facts and vvere of the opinion that on 
the merıts the appellants had a good case, Tüen ıt vvas brought to our notıce 
that O.P. No. g6 of ı942 vvhich vvas filed in the District Couürt of Güntür and vvhich 
vvas pendıng vvhen the Pudgment under appeal vvas rendered, vvas subsequentiy 
trıed on the merits and a decısıon adverse to the appellants vvas given by that Cöuüriş 
VVe vvere also told that the matter vvas brought up ın revision to this Court and that 
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this Court declined to ınterfere It vvas therefore urged that apart from the 
correctness of the decısıon of the lovver Court on the merits, the appellanits vvere 
precluded from urgıung their rights by reason of the adverse decision in the original 
petitıon VVe called for the order of the District Tudge in the said original petition 
and vve have allovved that to be exhibited in the appeal If before an appeal ıs 
heard, there ıs another decısıon vvhıch has become final and vvhich  operates as 
reş pudicata on the question at issuc in the appeal, the appellate Court ought not to 
refuse to allovv the later yudgment to be filed Once it ıs brought to its notice that 
there ıs such a yudgment ıt is the duty of the appellate Gourt to allovv it to be filed 
ın order to avold conflicting yüdgments and further complications This position is 
not controverted and vve have therefore to see vvhether the Tudğment of the Dıstrict 
Court ın O.P. No g6 of ıg42 precludes us from entertaımıng the claim of the 
appellants . 


The solution of the question depends upon the nature of a proceeding under 
section 84, (2) of the Act İt s undoubtedİy the lav that the doctrine of zes /zdtcata 
is not confined to decısıon in a suit and that the dectrine applıes even to decisions 
rendered ın proceedıngs vvhich are not suıts But hovr far a decisıon vvhich is 
rendered ın an orıgınal proceedıng vvill bind the partıes depends upon other con- 
sideratıons İt ıs here that Courts have had considerable difficulty in deciding 
vvhether the decision rendered ın such a proceedıng operates as zesş yudocata. 


VVe may begin the discussion of this qüestion vvith the decision of the Tuüdicial 
Committee in Famachandra Rao v Ramachandra Rao 1 A reference vvas made by 
the Collector under section 81 (2) (novr section go) of the Land. Acquisition Act, 
I of ı804 “There vvas no dıspute as to the amount of the compensatıon avvarded 
by the Collector, but there vvas a.dıspute as to vvho vvas entitled to that amount 
There vvere rıval clarmanis and hence the matter vvas referred under section ar, 
sub-section (2) to the Court "The Court held in favour of one of the claimanits. 
The matter vvas taken up on appeal to the High Court and the High Coürt gave its 
ovvn decision “The matter vvas not carried further. Subsequently disputes arose 
betvveen the same partıes as to vvho vvas entıtled to some property of considerable 
value "The question vvas vvhether the decısıon rendered by the High Court in the 
land acqulsıtıon proceedings operated as res yudzcala In the prior proceeding as 
vvell as ın the later surt, the questıon vvas vvhether under a settlement deed of r858 
one Tulayı Baı took only a İrfe mnterest "That question vvas decided in one vvay 
by the Hıgh Court ın the procedings under the Land Acquisition Act. In the 
subsequent suit the decısıon of the High Court vvas pleaded as zes 7udicata, "The 
applıcatıon of the doctrıne vvas resisted on the ground that the decisıon set up in bar 
vvas rendered nət ın a suit but onİy in an Original Petition and that the decision 
dıd not operate as zes 7udicata The: Pudicial Committee pomnted out that, vvhere 
the proceedıngs under the Land Acqursition Act had proceeded beyond the stage 
of the fixıng of the amount and there vvas a dıspute betvveen tvvo rıval claimants 
to the amount avvarded, the dıspute related to tıtle to property and that the Court 
actıng on a reference under section 31 (2) decided the question of title betvveen the 
partıes, "That beımng so they held that the decısion though rendered in an original 
proceedıng and not ın a sutt nevertheless operated as zes 7uazcata, "They pointed out 
that the decisıon of the High Court in the previous case vvas not appealed against, 
as ıt might have been, and that not havıng been appealed agaınst, the decısion 
became final On page 86 vve find this— : 

“€ "The avvard as constıtuted by Statute ıs nothing but an avvard vvhich states the area ofthe land, 
the compensatıon to be allovved and the apportıionment among the persons interested ın the land 
of vyhose claıms the collector has information, meaning thereby people vvhose interests are not in 
dıspute, but from the moment vrhen the sum has been deposited in Cöürt under section gr, sub-sec- 
tıon (2) the function of the avvard has ceased , and that all that ıs left is a dispute betvveen interested 
people as to the extent of their ınterest Such dıspute forms no part of the avvard, and ıt vvould 
ındeed be strange if a controversy betvveen tvvo people as to the nature of their respective interest 


ın a piece of land should en?oy certain rights of appeal vvhich vvould be vholly taken avvay vvhen the 
pıece of land vvas represented by a sum of money paid into Court, There has ın the present case 
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been a clear decision upon the very pornt növv in dispute, vyhich cannot be re-opened The High 
Court appear only to have regarded the matter as concluded to the extent of the compensatıon money, 
but that ıs not the true vrevv of vhat occurred, for as pomted outın Badar Beev Habib Merican .Noordin,) 
ıt is not cöompetent for the Court, in the case of the same question arısıng betvyeen the parttes, to revlevv 
a previous decision, no longer open to appeal, given by another Couürt having yurisdiction to try the 
second case If the decısıon vvas vvrong, it ought to have been appealed from ın due time, Nor iin 
such cırcumstances can the interested partıes be heard to say that the value of the subyect matter on 
yvhich the former decision vvas pronounced vvas comparatıvely so trifling that it vvas not vyorth their 
vyhile to appeal from ıt İfsuch a plea vvere admıssıble, there vvould be no finalıty ın İitigation The 
ı mportance of a yudicial decision is not to be measured by the pecuniary value of the partıcular item 
ın dıspute”” 

Dealıng vvith the argument that the prevıous decision vvas not rendered ın a süt 
they saıd this— 

“€ İt has been suggested that the decisıon vvas not in a former suit, but vvhethei this vvere so or not 
makes no dıfference, for ıt has been recently poınted out by this Board ın Hook v Adminsirator-General 
of Bengal,? that the prıncıple vvhich prevents the same case being tvvice hitigated is of general applı- 
catıon and s not limited by the specific vvords of the Code in this respect,” 

This decısion lays dovvn definitely that even though a decisıon may be given in a 
proceedıng vuhichıs not asuit,ıt may still operate as zes yudicala if substantıal rights 
of parties are determined, No doübt, it is irue as pomted out by Mr Raghava Rao, 
ihe learned advocate for the appellants, that the decısıon of the High Court in the 
prevıous proceedıngs vvas appealable and that the Tudicial Committee laid stress 
on the fact that the decısıon of the High Court though appealable vvas not in fact 
appealed against and had been allovved to become final, But, as has been poınted 
out repcatedly, the question vvhether a decision operates as zres yudzcala does not 
depend upon the appealabılıty of the decision A decision may not be appealable 
and still it may operate as zes yudzcata — V this decision had stood alone, the question 
vvould not have presented much difficultiy But there ıs another decisıon of the 
Tudicial Committee m öqgöan Din v Gir Harsarooğ8 Tn that case proceedings 
vvere started under Act XIV of rgəoo for certaın reltefs provided under that Act : 
and one questton vvas vrhether there vvas a public religious trust The question 
vvas determined by the District Cöurt and an order passed. Later on there vvas a 
regular suit in vvhıch same points vvere raised and the questıon vvas vvhether the 
decıision rendered in the O. P. under Act XIV of 920 operated as zes yudicata, 
The Tudicial Committee held that it did not “They laıd dovn that the decisıon 
or order under Act XTM of 1ggo yvas given in a summary proceeding, that the 
order vvas by express enactment not appealable, that no finalıty vvas attached by 
the Legıslature ın express terms to the order and that therefore the decisıon under 
that Act dıd not operate as zeş fudıcata so as to preclude the partıes from re-agıtatıng 
the questıon in a subsequent suit İn later decisions, the difficulty has been vvhether 
a partıcular case comes vvithin the decision of the Tudicial Committee in Remachandra 
Rao”s case, or vvhether it falis under the later decision in Böagısan Din v. Gir Harsaroob3 


Very recently a sımılar question arose under section 44. of the Madras Hindu 
Religious Endovvments Act vvhich is the very Act vvith vrhich ve are in this appeal 
concerned YVhere some property is charged vvith the payment of an amount for 
peformıng certaın servıces in a temple, the trustee may file an applıcatıon before 
the Court, vyhich for this purpose is the District Gourt, and the Court may pass 
an qrder directıng the person ın possession of the property to pay the amount vvhich 
ıt may find is charged on the property in favour of the temple and this decision may 
be enforced as if ıt vvere a decree of Cour. “The District Tüdge passed an order 
on an appİıcatıon filed under section 44.n favour of the temple trustee. The facts 
yvere these: One Muruga Padayachı left a vvill chargıng some of his properties 
vvith payment of certaın sums for a temple He died leavıng an adopted son and 
that son denıed the valıdıty of the vvill alleging that at time of his death 
the testator vvas a member of an undıvided famıly and that therefore the vvll vvas 
invalıd İn the application under section 44. of the Act, the District Tudge found 
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in favour of the temple "The respondent vrho vvas the testator”s adopted son acted 
in accordance vvıth thıs decision for some time and then refused to Day over 
the ıncome of the property to the trustee havıng made up hıs mind that he vvould 
not recognıse the settlement or the vvill of hıs father as a valıd one. The Chief 
Tustice and Lakshmana Rao, /., held that the order under section 44. of the Act 
dıd not operafe as zes yudicata—Amırthalınga Padayachı v. Chandrasekhara Padayachı1, 
The learned Tudges pomted out that the case before them did not fell vuithin the 
earlıer decision of the Tudicial Committee in Ramachandra Rao”s case? and that it vvas 
governed by the later decısion in Böagısaz Din v. Gir: Haisaroob8 "Yhen they extra- 
cted the follovving passage from the Pudgment in the İater case of BAagıan Din v. 
Gür Harsaroo?3. ı 

““ "The decısıon of the District Tüdge under the Act of rg20—a decision fhiom vvhich by section o 
there ıs no appeal—ıs a decısıon ın a summary pıioceeding vvhich is not a sutt nor of the same character 
as a suit, that ıt has not been made final by any provısıon ın the Act, and that the doctrıne of 
res pudicata does not apply so as to bar a regular sutt even in the case of a person vvho vyas a party 
to the proceedıngs under the Act.” 
Then they proceeded to say thıs: 

“€ "The position under the Madras Hindu Religious Endovvmenis Act is exactiy the same “There 
ıs no appeal from an order under section 44, but the Act does not say that the order ıs final” 
Before proceedıng further vve may point out that ın 57: Aozlandaramasıpamı Temble 
v. Veezhunatha Ayyar,5 this Court held that section 44. of the Act does not preclude 
a irustee from filıng a suit ın the ordınary civil Court for recovery of sums charged 
ın favour of a temple over properttes m th$ possession of another verson, and that 
the remedy provıded by sectıon 44. 1s not the only remedy open The question in 
that case vvas vvhether the trustee of an instıtutıon ıs bound to proceed under section 
44. by a petition to the Court in order to yecover the amount vvhich is payable for 
certaın services ın a temple charged on the property in the possession of another. 
Thıs Court pointed out that the yurisdıction of the civil Court vvas nöt expressily 
ousted eıther by express language or by necessary ımplıcatıon and that the remedy 
provided by section 44.15 an addıtıonal right given by the Act and that the common 
lavv right of proceeding by a suit vvas not taken avvay İIfvvithout proceeding under 
section 84 clause (r) of the Act, the appellants had ın the first instance filed a suit 
for a declaratıon that they are the heredıtary trustees, the cıvıl Courts vvould be 
bound to entertaın the suıt “The fact that there ıs a remedy provided by vvay of 
an applıcatıon to the Endovvments Board under sectıon 84 (1) vvould not stand.ın 
themr vvay. 1n Appeal No. ı21 of 1942 (unreported) this Court had to cönsidet 
thıs question at some length. VVhile pomting out the various anomalıes created 
by the Act on the questıon, this Court held that a suit vvould he if there vvas no 
proceedıng under section 84 (1). : 

VVe are here dırectly concerned vvith the question vvhether vyhen there is an 
applıcatıon to the Board under section 84 (1) follovveed by an applıcatıon under 
section 84. (2) to the District Coöuürt and there is a decision by the District Court, 
the decıisıon ofthe District Courtis binding on the parties in a subsequent süt. In 
other vvords, the questıon ıs vvhether proceedıngs under section 84 (2) are summaıy 
ın nature so as to attract the applıcatıon of the rule laıd by the Vudıcial Committee 
ın the Zseknos case$ For the appellants Mr. Raghava Rao contends that there 
ıs no appeal against the order of the District Tuüdge under section 84. (2) and that 
that has been decıded by the Full Bench of this Court ın Rayagoğala Chetby v H.R E. 
Board, Madras,5 vvhich vvas follovved İnter by VVadsvvorth and Patanyalı Sastrı, TT. 
in Bashyakar v. H R E. Board, Madrast, He contends further that thefTe əs no 
statutory finalıty attached by the Legislature to the decısıon of the District Tudge 
under section 84 (2) Hee dravvs our attention to the vvordıng of the section vyhich 
says that subiect to the decısıon of the District Pudge the order of the Board ıs final, 
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He also points out the difference ın the language employed by the Legislature in 
the various sections of thış very Act Tn one set ofsections the language used is that 
the order of the Court is final and ın another set of sectıons the language used is 
that the order of the Board or the Committee 1s final subfect to the decısion by the 
Court. If no finalıty ıs attached to the order of the District Pudge, then, it is said 
that the case resembles the Zucknoto case) rather than ÖPamachandra Rao”s case3., 
On the other hand Mr. K. Subba Rao, the learned advocate for the respondents, 
contends that even if the matter had rested vvıith a decision under section 84. (1) 
by the Board, the partıes vvould be bound and that ıt vvould not be open to the 
appellants to raıse thıs questıon ın the present suit He next contends that the 
matter having been £taken to the Court under secüon 84 (2) and there havıng been 
a, decisıon by the District Court, the doctrıne Of zes /zazcata applıes as the decısion 
set up in bar ıs that of an ordınary civıl Court e He urges that a proceedıng under 
section 84 (2) in the District Göurt though started as an Original Petition has all 
the characteristıcs of a suit Fevidence has to be taken and the Court cannot refuse 
to take evıdence. The question has to be decıded on the materials placed before 
the Court ançi the Court is not dealıng vvith the matter by vvay of appeal from the 
order of the Board but ıs dealıng vvith an original proceeding started in that Court. 
He further contends that despite the dıfference of the language used ın the varıous 
sections of the Act relted on by the appellants, the effect ıs the same and that the 
finalıty attached by the Legıslature under section 84 (2) is really attached to ihe 
decısıon of the District Cöüirt as vvell e The further contention is that even if the 
finalıty attached by the Legıslature is onİy to the order of the Board and not to the 
decısıon of the District Court, the decision vvould nevertheless operate as res yudicata 
as the proceedıng ıs one ın the nature,of a suit as contemplated by the YTudıcial 
Committee ın the Ezeknot casel, Itis urged that the rıghts of the parties have been 
ınvestigated on evidence taken and that the position is therefore analogous to that 
vvhich arose ın Famachandra Rao”s case?. Dealıng vvith the ZLucknoso casel, itis pointed 
out that there are very many ındıcations ın that Act, vvhıch shovv that the vrhole 
proceedıng 15 of a, very summary nature, that it is not even obligatory on the Gourt 
dealing vvıth an applıcation under Act XIV of ı9go to take evidence and that further 
it ıs expressly provided ın the Act that there vvas to be no rıght of appeal. VVe 
have novv to decıde vvhich of these contentions is right İf the matter had rested 
vyith an order of the Board under sectıon 84 (1) vve should have hesitated very much 
before agreeing vvıth the learned advocate for the respondent that that order vvould 
preclude the determınatıon of the questıon raısed ın this appeal “The Board ıs a 
special trıbunal constituted by the local Legislature İt is given furisdiction only 
in matters vvhich are expressly provıded for by the Act One of the matters on 
vvhich furısdiction is given to the Board is to decide vvhether an institution is a math 
or a temple as defined in the Act or vyhether a temple ıs an excepted temple CLeaving 
out the other questions vvıth vvhıch vve are not concerned, the Board has yurisdic- 
tion to decide vvhether a temple ıs an excepted temple or not No doubt ın many 
cases, the decısion of the question vvhether a temple s an excepted temple or not vvill 
depend upon the questıon vvhether the trustee of the tempie ıs a heredıtary trustee 
vvhere there ıs a sıngle trustee and ın cases vvhere there are more trustees than one 
vvhether the trusteeshıp of all is hereditary But the Board ıs not empovvered to 
decide the questıon vvhether a person ıs a hereditary trustee of a temple or not. 
That may no doubt arıse incıdentally as one of the questions to be decided or it 
may, in" some cases be even the mam questton to the decided in order to determine 
vrhether a temple ıs an excepted temple or not But nevertheless the Board 
beig a special trıbunal created by the Legislature vvith a, İlmited  Turis- 
dıctıon, the Board”s decısıon on those matters onİy over vvhich the Board is given 
exclusive yurisdiction vvill operate as res yudicata . İt is true, as Mr Subba Rao has 
poımted out, that vvhere there ıs an order under sectıon 84 (r) that a temple ıs or is 
not an excepted temple, it is not open to the partıes to file a civil suit to challenge 
the decısion of the Board but must proceed under section 84 (2) See İsisoarananda 
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Bharaltisıvamı v. Commüssioner, H. R. BE. Board1l, and İshooarananda Bharatisıamı v. 
H R E Board, Madras? But thatıs far from saying that the ground ofthe decısion 
or the findıng on a questuon on vvhich the decision of the Board is based ss z?es yuzizcata 
Mr. Subba Rao, reltes on the decısıon of YVallıs, G T.Q in AZuikammal v. Secretary of 
State for İndia8, in this cönnection büt the authority of that decision is very müch 
shaken as pormted out ın the yecent Full Bench yudgment ın Sooa Prasad v Narasımha- 
murihyl It ıs unnecessary to go further into this matter as vve are of 
opinion that the order of the Dıstrıct Court under section 84 (2) operates as zeş 
zudicata Before proceeding furthersve müst examıne the provisions ofthe Charıtable 
and Religious TTrusts Act, XIV of 920 m order to understand the yudgment of the 
Tudicial Committee in Böagısan Din v Gör Harsaroob5. As the”preamble states, the 
Act vvas passed to provide facılıtıes for obtaınıng information regardıng: trusts 
created for publıc purposes of a charıtable or religious nature and in order to enable 
the trustees of the trusts to obtaın directıons of the Court on certaın matters. The 
first part of the Act provıdes for enablıng partıes to get informatıon regardıng the 
trusts created for publıc purposes of a charıtable ar religious nature (Under sec- 
ton $ a person havıng an interest in such a trust may apply by petition to the Court 
for obtainıng any ofthe dırections mentioned in sub-clauses (1) and (2), z € , dırecting 
the trustees to fırnısh partıculars as to the nature and obiyect of the trust and of the 
value, condıtıon, management and applıcatıon of the subyect-matter of the trust 
and of the ıncome belongıng to the trust and also dırecting the accounts öf the trust 
to be examıned "The petutton is to be verifted in the manner provided by the Civil 
Procedure Code for verifyıng plamts On recerving such an applıcatıon, the Court 
may take such evidence and make such enquiry as it may consider necessary and 
ıf after takıng such evidence and making such enquiry, the Court is of opinion that 
the petıtıoner has an ınterest ın the trust, ıt shall fix a date for hearıng and cause 
notices to be served on the opposıte sıde Ön the day fixed for the hearıng of the 
petitıon, the Court shall proceed to hear the petutioner and the trustee, if he appears 
and any other person vvho has appeared ın consequence of the notıce or vvhom it 
consıders ought to be heard and vöa// make such further enqunes, if any, as it thinks fit. 
The trustee may, and if so requrred by the Court, shall,at the tıme of the first hearing 
present a vvrıtten statement And sub-clause (3) of section 5 says that if any person 
appears at the hearıng of the petıtıon and either denies the existence of the trust 
or denies that ıt is a trust to vvhich Act applıes and undertakes to institute vvithin 
three months a suit for a declaratıon to that effect, the Court shall stay the proceed- 
ings. If no such undertakıng ıs given or if no sürt is mstituted, the Court shall 
ıtself decide the question and on completion of the enquiry, the Court may either 
dısmıss the petutıon or pass such other order as it thinks fit “The order that ıt may 
pass ıs confined necessarıly to the relıefs mentioned in section 3 İf the trustee 
faıls to comply vvith the dırections given ünder section 5, the consequence is that 
in a suit vvhıch may be filed under section gə, Civil Procedure Code, his failure to 
compiİy vvıth the order shall be deemed to be a breach of trust. Sectıon 12 provides 
that no appeal shall le from any order passed under the Act Tn the case of Böagucan 
Din v. Gər Harsarooö5, the District Pudge vvas möved by a petition under section $ 
of the Act and the Dıstrıct Pudge made an order under section 5, clause (4) holding 
that the ınstıtutıon vvas a public religious trust. “"Vhe order under section 5 (4) 
vras not complred vvith by the trusteec A suut vvas filed under section 92 of the 
Code of Civil Procedure for removing the trustee and for other reltefs and the 
questıon vvas vvhether the decısıon of the District Pudge under section 5 (42) of Act 
XIV of Iıgoo that the ınstıtution vvas a public religious trust operated as zes yudicata. 
The Pudıcıal Committee held that orders under Act XTV of 1920 vvere of a summary 
nature and that therefore the decisıon did not operate as zres ?udecala "They poınted 
out, among other thıngs, that under section 12 no appeal lay agaınst the order, 
that there vvas no finalıty expressly attached to the order by the Act ttself, that the 
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Court vvas bound to stay the hearing of the petution if the party interested undertook 
to file 4 surt as provided şüinder section 5 and reference vvas also made to the provi- 
sıons of the Act that the Dıstrıct Vudge vvas to make such endquiry as he thought fit. 
In the opinion of the Tudicial Committee all these indıcated that the order vvas a 
summary one The folloving passage gives the basıs of the yüdgment " 


“€ Tt is readıily intelligible that the District Tudge should be required to stay proceedings under 
the Act ın any case ın vrhich the person against vyhom they have been taken ıs vvilling: tö bring a suit, 
But ıt vvould be both drastıc and anomalous to provide that a person ın possesston, if not vvilling 
to brıng a sutt to establısh hıs ovvn title afirmatıvely must be content to abıde vvithout right of appeal 
by the decisıon of the District Tudge in a proceeding of this character "The terms of section 6 of the 
Act are ıntended, ın their Lordships” vtevr to define the consequences of such an order as vvas made 
ın this case by the District Pudge on ist October, 1980, but the vvords “ IF a trustee vvithout reasonable 
excuse faıls to comply ” cannot be read to exclude a contentton m a regular sui that the plaıntiff is 
not a trustee or to prevent a similar contentıon bemg raısed by a defendant to a suit under section 92 


of the Ccde” 
In another passage, the Tudıcial Gömmüttee said this : 

€“ "The decision of the District Vudge under the Act of 1920—a decision from vyhich by section 12 
there ıs no appeal—is a decısıon ın a summary proceeding vvhich is not. a sult nör of the same character 
as a sutt: that,ıt has not been made final by any provısıon ın the Act, and that the doctrıne of 
reş pudicata does not apply so as to bar a regular suit even in the case of a person vvho vvas a party 
to the proceedıngs under the Act "The exıstence of public trust is the foundation of the proceedıngs 
authorısed by section $ ofthe Act , Prima facie vihile the District Pudge may have to come to a decision 
upon this port ın order to satisfy himself on the question of his övvn yürisdiction, he cannot bylan 
erroneous decısıon thereon give himself yurisdiction”” 
The provısıon that on an undertakıng that a suit vvould be filed, the District Court 
hearıng the petition under the Act vras bound to stay the hearıng of the petition 
vvas taken as a strong ındıcatıon that the vvhole proceedıng vvas a summary one. 
The declared obiect of the Legıslature in,passing the Act vvas only to provide facılıtıes 
for the obtaınıng of ınformatıon ın the case of such trusts “The prohibition of an 
appeal and the absence of any provision attaching finalıty to the decısıon vvere all 
considered as material in comıng to the conclusion that the vvhole proceeding vvyas 
a summary one 

Turnıng to the decısıon in Ramachandra Rao v Ramachandra Rao1, vvhen the 
stage of a reference under section 81 (novr section 30) is reached, there are 2 or 8 
rıval clammants all clamıng title to the property vvhich vvas acqulred and therefore 
to the amount vvhıch vvas adyudged as a fair compensatıon by the Collector As 
pointed out by the yudıcığl Committee ın that case, substantıal rıghts of the partıes 
to properttes acquıred are determined by the proceeding under section 81 on a 
reference made by the Collector In the opinion of the Board there vvas also an 
appeal agaınst the order vvhich vvas passed by the High Court on appeal fiom the 
decisıon of the District Tudge or Subordinate Tudge 

In a proceedıng under section 84. (2) ofthe Madras Hindu Religious Endovvments 
Act, the District Cöürt is boünd to take evidence and cannot act on the evidence 
recorded by the Board The Coürt ıs to act upon the materials placed before ıt 
by the partıes 1n rt İEskevarananda Bharatısıtamı v. The Board of Commüsstoners 
for Hindu Rehgious Endoumenis, Madrast, Reilliy and Anantakrishna Ayyar, İ/., 
dealt vvith this question and ponnted out that in an applıcatıon under section 84 
clause (2), the Court ıs not an appellate or revısıonal tribunal, that the applıcatıon 
ıs one to vvhich the ordinary procedure of the Code of Civil Procedure apples and 
that the partıes have a rıght to produce such evıdence as they think fit "The questıon 
has been very elaborately dealt vuth by Anantakrıshna Ayyar, T. As the learned 
Tudgş İfas poimnted out, a proCeeding under section 84, clause (2) has been charac- 
terised by a Full Bench of this Göurt as bemg analogous to a regular suit. İn 
Damodaran v H R E hBoard, Madras3, referring to an applıcatıon under section 
84. (2), the learned yudges said this: 

“€ "These applıcatıons are analogous to a regular suit filed by an unsuccessful clarmant” 

VVe are of opinion that proceedıngs under section 84. (2) cannot be sad to bela 
summary proceedıng even though there may be no rıght of appeal. The question 
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v”hether there is a right of appeal against an oıder undet section 84 (g) ıs a very 
vexed questıon on vvhich thete is much room for controvetsy The questmon vvas 
consıdered by a. Full Bench of this Court in Fayagoğala Ghethat v. H R. E. Board, 
Madras1, but the entıre reasoning of the Tudges vrho held that there vvas no rıght 
of appeal ıs based upon the consıderatıon that a right of appeal must be 
given by a statute, that the Cüvil: Procedure Gode provides only for appeals 
agaınst decrees and agaır8t certaın orders vvhich are expressiy stated to be 
appealable, that a decree ıs one passed ın a suit, that a surt commences vvıth a 
plaınt, that a proceedıng under section 84 (2) does not commence vvith a plaınt 
as defined ın the Code and that therefose the proceediıng ıs not a suit and the decision 
not a decree and hence not appealable. "The definıtıon ofsa decree vvhich the 
lcarned Tudges took as the basıs of their yüdgment included under the old Civil 
Procedure Ğode a decision of a sput or of an appeal İn the Gode of rgo8 the 
expression “or an appeal” vvas omutted "The learned Tudges vvere pressed vvıth the 
decision of the yudicial Gömmüttee in: Ramachandra ao v Ramachandra Rao?, 
vrhere the Tudıcıal Committee held that a decision of the High Court passed ın an 
appeal from a decısıon given m.an original proceeding under the Land Acquısıtıon 
Act (and not ın a suit) vvas held to be appealable Madhavan Naıf, 7, poınted 
out that the vrords “ the decısıon ın an appeal”” mıght veell be taken to be a decree 
under the old Code and that ıt may include a decision in an appeal against an order 
of the first Court passed ın an original petition, His vtevr vvas that the trıal Court”s 
decisıon may be ın suits and ın other original proceedings. Against both there 
may be appeals Decısions of the appellate Courts in both the cases vvould be 
decrees under the definıitıon contaıned in the old Code "The decision m 
Ramachandra Rao"s case”, related to a proceedıng under the old Code, "Ehere- 
forec, the decisıon of the High Court vhich vvas passed in appeəl vvasa decree 
as defined under the old Code and therefore appealable and the learned Pudges 
poınted out that the decısion of the Privy Council in Ramachandra Rao”s case? must 
be understood to dealonly vvith the case of appealabılıty of a decree ofthe Hıgh Court 
passed ın an appeal and not vvith the question vvhethet the orders of the trial Court 
vvere appealable or not "Thıs reasonıng, it vvould be seen, vvould lead tə thıs con- 
clusıon that if an appellate decision vvas giyen in an appeal against the order of 
the trial Gourt in a pioceeding vvhich vvas not a sült, it vvould not be appealable 
under the nevv Civil Procedure Code as it no longer contaıns the provision that a 
decısion passed on. an appeal is also a decree This question came up again before 
the Pudıcıal Committee in Böagısatı v. Ramkah? — “Vhere itvvasan appellate decısıon 
agaınst an order of the lovvcr Court ın a proceedıing vyhıch vvas not a suit and it vvas 
passed after the Crvıl Procedure Code of ıgo8. "The udicial Committee held that 
an appeal lay ın such a case also. In Cöokkanna Chethar v. Perumal Chethar3, the 
questıon arose vvhether an appeal les agaınst an order of the Subordinate Tudge 
on a reference under section go of the Land Acquirsıtıon Act "This directiy raised 
the quecstıon vvhether even agaınst an order passed on an orıgınal petition 
vvhich vvas not a suıt, an appeal vvould İle even though there vvas no express rıght of 
appeal given by the Legislature The Full Bench cönsisting of Sır Lionel Leach, 
Chief Tustice, King and. Krishnasvvamı Ayyangar, 7 , held that an appeal lay 
agaınst an order passed on a reference under section 80 The learned Chref Tustice 
delrvering the pudgment of the Full Bench poimted out that the reasonıng of Madha- 
van Naır, 1 , ın Rayagoğala Chethar v HE. R E Board, Madras1, to the effect that ın 
Ramachandra Rao”s case?, the Prıvy Council vvere only consıdering vvhether the,order 
ofthe Hıgh Courton appeal constituted a decree and hence appealable vvas etironeous 
ın vtevv of the pronouncement of the Pudıcial Gommittee in the later case of Bhagıuatı 
v. Ramkal:3 On page 8os, vre find the follovvımng : 


“€ In my opinion all controversy is set at rest by the yudgment of the Prıvy Council in Öagamatı 
v Ramkah3  "Yhe opinion expressed in Ramachandra Rao v Ramauhandra Rao" vras there re-afflirmed, 


.—.————mb 
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notvvithstandıng the alteratıon made by the present Code ın the definition of the vvord ““ decree”, 
İn the light of the recent pronouncement of the Prıvy Council Ramachandra Rao v Ramachandra Rao1 
must be taken to decide that en order, not mereb) £)e order on abbeal, but ah orde: determiming a reference 
under sechon 18: or under section 83 is to be regarded as a decree and not as an azvard Tt follovvs that the 
ınterpretatıon of Ramachandra Rao v Ramachandra Rao1 given by the Full Benchin Raşagobala Chethar 
v H R E Board, Madras$, can no longer be regarded as bemg authoritatıve (The italıcs are ours) 
Dealıng vvith the argument that there vvas no rıght of appeal expressly provided, 
the learned Tudges said thison page 8o? . : 

“The Subordinate Tudge vvho is appointed under section 3 (4) of the Land Acqulsition Act to 
decide a dispute vvith regard to the allocatıon of compensatıon money does not constitute a Court of 
Record but admıttediy he does constitute a civil Göürt and on the strength of the decısion in the 
Aattonal Telebhone Comböqnə”s case3, ıt mıght reasonably be argued that the proceedıngs before hım 
are governed by the provısıons of the Code of Civil Procedure Support for this argument ıs to be 
obtaıned from the yudgment of the Privy Council in Seerefazi of Szate, for İndia v: Chellikam. Rama Rao8 
There a clammant vvhose claım vvas reyected by a forest şettlement officer appealed to the District 
Court under the Madras Forest Act, 1882, vvhich makes no provision for a second appeal and conse- 
quently ıt vvas contended that there vvas no rıght of further appeal "Theır Lordships refused to accept 
this contentıon, holding that vvhen proceedings of this character reach the District Cöurt that Court is 
appealed to as one of the ordınary Courts of the country vvith regard to vvhose procedure, orders and 
decrcees the ordınary rules of the Code of Civil Procedure apply İtıs not gömg müch further to say 
that the same Şrınciple applıes vyəhen an Act like the Land Acquısıtıon Act provıdes for reference of 
a dıspute to the District Cöuürt and gives the Provincial Gövernment poveer to substitute for the District 
dudge another yudicial officer vvho admıttediy decides the dıspute as a cıivil Court” “The argument 
that there ıs here a rıght of appealıs made alİ the stronger by the provısıons of sections 53 and 54. of 
the Act. Any controversy, hovvever, ıs settled by the decısıons of the Prıivy Council in Ramachandra Rao 
v, Ramachandra Rao1, and Bapuatı v Ram K alp” 

The learned Tudges therefore held that even though the tvvo decistons referred to 
dealt vvrth the right of appeal against an appellate decision, they are authorıties 
for the posıtıon that an order passed by the trial Court on a reference made by 
the Collector under the Land Acquısıfion Act vvas also appealable VVe are very 
much ımpressed vvith the argument that the decision of the Full Bench in Cöo/kanna 
Chethar v. Perumal Chettar, 5, holding that an appeal les against the decision of the 
trial Court ın an original proceeding under Land. Acquisition Act vvould appiy 
equally to an order under section 84 (2) of thıs Act. "That the proceedıng under 
section 84 (2) of the Act ıs commenced by an applıcatıon and not by a plaınt ıs the 
main reason vvhy an appeal vras refused against an order passed under that section. 
Under the Land Acqulsıtıon Act substantıal rights of the partıes to property con- 
cerned are determined. "Fhe proceedings under that Act are not started by a plaınt, 
but only by an order of reference made by the Çollector. Still, the order 
has been held to be an appealable order. VVhen the matter comes before the 
District Court under section 84. (2) of the Hindu. Religious Endovrments Act very 
substantıal questions arise for consideration vvhether an institution is a math or a 
temzle as defined under the Act and vrhether the temple ıs an excepted temple. 
The latter question mvolves very often the rights of a partıcular clarmmant as a 
hereditary trustee. If for mstance an ınstitution is held to bela temple or math 
as defined under the Act, it ıs no longer the prıvate property of the clarmant and 
substantial and large ınterests as to property vrill be affected by the decisron. Sımi- 
- larly the public vvill suffer in the event of a decision the other vvray "TUhis being so, 
the decisıon of the Court under section 84 (2) vvould, on the reasonıng of the Fudicial 
Committee in Ramachandra Rao v. Ramachandra Rao,) and reiterated ın Böagoatı v. 
Ram Rali$ and on the ınterpretatıon placed on these tvvo decisions ın Chukkanna 
Chettiar v. Perumal Chetttar 6, be subiect to an appeal, If that is so, it cannot possibiy 
be argued that a proceedıng under section 84 (2) is only a summary proceeding 
falling under the category of cases menttoned in and dealt vnth by the Tudicial 
Committee in Blagısan Din v. Gir Harsaroob?. Mr. Raghava Rao, the İearned 
advocate for the appellant has brought to our notıce a later decision of this Court 
a 0 0 o a ıı 
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in Bashyakar v H. R. E Board, Madrasl, vrhere thıs Court follovvng the decision 
ın Raşagoğala Chethar v. H R E Board,-Madras?”, held that no appeal les agaınst 
an order passed under section 84. (2) VVe need not go füfrther into the question of 
appealabılıty of an order under section 84 (2) though vve might say that there is 
great force ın the argument that after the Full Bench decısıon in Cöokkanna Chetttar 
v. Perumal Chethar3, the decision in the carlıer case of Rayagoğala Chethar v. 

H R E Board, Madrasl, cannot be considered as good lavv As vve said before, 
the question of res yudicata does not depend upon the appealabılıty of the decision 
vyhich is put forvvard as constituting: zes yudicata  "Vhat question comes in inciden- 
tally to see if (he proceeding under section 84. (2) is ofasummary nature as so to 
attract the applıcatıon of the decısıon of the yPudicial Committee in Blagıan Din v 

Gur Harsaroobt “Apart from the appealabılıty or othervvise, vve have the fact that the 
partıes are entitled to adduce evidence in the petition that the Court is bound to 
take such evidence and to act upon the materials placed before it after giving düe 
vveıght to the order ofthe Board vvhich itis called upon to modify or set asıde. Subs- 
tantıal rights of partıes to property and office are determuned and vve cannot therefore 
accept the argument of Mr Raghava Rao that the case falls vvithın the decısıon 
of the Tudıcıal Committee in Bhagısan Din v. Gir Harsarooğ8. As vvas pomnted out 
by the Full Bench ın Damodaran v H R E Board, Madras5, already referred to, 
the proceedıng under section 84 (2) is analogous to a suit and the decision is one 
given in proceedings vvhich are in the nature of a sutt, VVe are in perfect agreement 
vvith that observatıon of the Full Bench ın Damodaran v H. R. E Board, Madras5. 


There ıs another vexed questıon vvhether finalıty has been attached by the 
Legıslature to the order passed by the District Cöurt under section 84 (2). VVe 
cannot do better than refeı to the different vevvs expressed by Madhavan Naır and 
Tackson, 17, in Reşagobala Chetbar v H R E Board, Madrast CVhe  question 
has been very elaborately dealt vvith and vve need only refer to the ğudgment of 
Madhavan Naır, 1 , vvhere the learned yTudge has collected the various sections in 
vrhuich different language is used by the Legislature Clause 4. of section 58 says 
referrıng to the removal and dısmıssal of the trustees by the Committee that : 

€ "The order of the committee under thıs section shall, vvhen no appeal is preferred or applıcatıon 

made under sub-sectıon (3), be final , and vvhen such appeal ıs preferred or applıcatıon is made the 
order of the Board or the Cozrf as the case may be, shall be final” 
Sımılar language ıs used ın section 76 vvhete it says thatethe order of the Board or 
the commuttec under sub-sectıon (1) vvhen no applıcatıon is made under süb-section 
(2) and the order of the Court vvhen such applıcatıon is made shall be final. Under 
section 77, clause (2) and section 84, clause (2), the finalıty is declared and attached 
to the order of the Board subiect to the result of the applıcatıon vvhıch may be made 
to the Court Sectıon 77, clause (2) says : 


““ Any party affected by an order under sub-sectıon (1) may vvithin such time as may be prescribed 
appiy to the Court to modify or set asıde such order but, subyect to the result of such applıcatıon the 
order of the Board shall be final” 


Sımılarly section 84 (2) says that : 


€“ a trustee affected by a decısıon under sub-section (1) may vvithin one year appiy to the Court 
to modify or set asıde such decision, but sübyect to the result of such applıcatıon, the order of the 
Board shall be final” 


Referrıng to this divergence in the language, Madhavan Nar, /., stated his con- 
clusion thus " 


““ Hovever, it may be stated that, though ıt is drfficult to account satısfactorily for the dafference 
in the language used ın the tvvo sets of secttons, it is not clear despite the close proximity of tht tvvo 
sectıons 76 and 77 that the Leguslature by using different language really intended to produce a 
different effect “The expressıon “ subyect to the result of such applıcatıon (to the Court) the order 
of the Board shall be final” may, 1 think, vvithout dömg any violence to the language, be interpreted 
to mean that the finalıty of the order of the Board ıs only subyect to the result of an applıcatıon to 
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the Gouıt and to nöthing further İf this vrevv is correct then the orders of the District Court in sec- 
tıons 77 (2) and 84 (a) become as final as the orders of the Court ın sections 58 (4) and 76 (3) ” 
VVe are inclined to accept this vievv İf the order of the Board passed under sec- 
tıon 84. (1) is final subiect only to the result of the applıcatıon to the Court under 
section 84. (2), it is dafficult to say that the finalıty does not apply to the order of 
the Dıstrıct Court Perhaps, one reason vvhy the finalıty ıs not expressly attached 
to the order of the Dıstrıct Court ıs that that order may be carrıed ın appeal or mn 
revısion $ that the finalıty must be attached not to the decısıon of the District Court 
under section 84 (2) but to the decision of an appellate or a revisional authority. 


Thovugh the questıon s not free from diffliculty, vve have come to the conclusıon 
that a proceedıng under section 84 (2) ofthe Actısın the nature ofa suit and that 
the decision of the Dıstrıct Tudge operates as zes yudicata ın a subsequent procee- 
ding betvveen the same partıes. In thıs case the District Coöurt decided that the 
appellants vvere not hereditary trustees at all, That ıs the basıs of the decısion of 
the District Court So far as the findıng of a cıvıl Gourt is concerned, the decisıon 
on a questıon vvhich is substantıially in issue aİso operates as res yudıcata, VVe 
need not deal vvith the questıon vvhether ıf the matter had stopped vvith an order 
of the Board sınder section 84 (ı) the appellants vvould have been precluded from 
agıtatıng that questıonın thıs suit İt is not necessary for us to go into that 
questıon as ıt vyvas the subfect of an enquiıy by the District Court follovved by a 
decısion by that Couıt 


As vve said in the opening, vve are very much impressed by the fact that for 
İour generatıons, as the documentary evıidence shovvs, the eldest member ın the 
appellants” famıly has been acting as trustee On one or tvvo occasıons some other 
persons ın the vıllage vvere referred to as, trustees, but there ıs no gaınsayıng that the 
appellants” famıly have been actıng as trustees And the documentary evidence 
establıshes that for four generatıons the members of the appellants” famıly have 
been actıng as trustees İf the decısıon of the District Cöurt under section 84 (2) 
had not stood in the vvay, vve vvould have had no hesitatıon in sayıng that the 
appellants have establıshed that they are the hereditary trustees of the sutt temple. 
İt is unnecessary to deal vvith evidence on the question as vve have held that the 
appellants are not entıtled to reagıtate this question 


Before concludıng this yudgment, vve müst notice another point raised by Mr 
Raghava Rao. He urgesvthat the District Padge decided in OP. No. g6 of 9425 
that the evidence only pointed to the conclusion that the members of the appellants” 
famıly vvere actıng as trusteesonly in respect of the properties endovved by therr family 
to the temple and that that by ıtself does not constitute the appellants hereditary 
trustees of the temple ıtself He urges that hıs cltents are the special trustees of 
the propertıes endovved by their famıly VVe agree vvith this cöntention, The 
District PTudge has held that for several generatıons the appellants” family vvere 
actıng as the trustees of the properttes endovved by theır famıly as nam to the temple. 
İn fact the Dıstrıct Tudge rehed on the expression “ mam trustee” occurring in the 
varıous documents to say that the members of thıs famıly vvere not acting as the 
general trustees of the temple but only as trustees of the inam "The vtevv taken 
by the Dıstııct Pudge certainly establıshes that the members of the appellants” 
famıly are the specıal trustees in respect of the properties endovved by their famıly. 
Tüheir position is that of Eaifalat trustees, This vvould enable them to retaın possession 
of the properttes endovved by their family though they vvould be bound to devote 
the income of those properttes for the purposes for vvhıch they vvere endovved by 
the famıly VVe mention this so that it should not be understood that ou yüdgment 
has the effect of deprıvıng the appellants even of the properties endovved by them. 
They are not hereditary general trustees of the temple and that ıs the only question 
that vve decide Tüis vvill be incorporated in the decree. 


Subfect to the above modificatıon the appeal ıs dısmissed But vve make 
no order as to costs either here or ın the Court belovr as vve have affirmed the decree 
of the lovver Court not on the grounds on vrhich the lovver Court has rested its yüdg- 
,ment but on vhat happened subsequent to the decision of the lovver Court VYe 
thereföre direct eacli party to bear his ovm costs both here and ın the Court belovr 
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Ttem 6 vvas endovved by the ancestors of the appellants under Ex. P-rı of the 
year 1884. Items 2 and 9 vvere purchased at a revenue sale ın the name of Kotayya, 
an ancestor of the appellants. "This transactıon ıs of tlfe year 1886. Item 5 vvas 
purchased under Ex P-rıo and the prıce vvas paıd by Arıkepudı Nagayya, Lingayya 
and Adeyya OTf these Arıkepudı Nagayya and Lungayya are members of the 
appellants” famıly VVe hold that items 2, g, 5 and 6 are the subyect of specific 
trust of vvhıch the appellants” famıly are the heredıtary special trustees “The 
decree vvill contaın a declaratıon that ıtems o, 8, 5 and 6 are specific trusts of vvhich 
the appellants are the heredıtary special trustees and that they are not lable to be 
“dıspossessed of these items by the general trustee except ın special proceedings to 
be taken for that purpose ıf there are grounds for dog the same 


İtems rı and 4 form part of the general endovvment of the temple and the 
decree of the lovver Court vvill stand as regards those items 


BVV ”—— “Decree modafted 
LPRIVY COUNCİTL.) 
(On appeal from the Hıgh Court of Vudicature at Lahore ) 

PRESENT .—LORD İHANKERTON, LORD GODDARD AND SIR /İOHN BEAUMONT. 

Mamand and others Abğellanis” 
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"The King-Emperor e Fesbondant., 

Criminal Procedure Code (V of 1898), sectzon 164:—Statement under—Cannot be treated aş substanhıve 


eevdence of facis stated —Purbose for töhich at could be used 


İt is an error, not uncommon in Criminal Coyrts in İndia, to treat the statement made under 
section 164, Oriminal Procedure Code, as substantıve evidence of the facts stated "The statement 
could be use6 to dıscredit the evidence of the vvitness given in Coürt, but not for any other purposse 


A G P Paullan and Y. M. R. YTayakar for Appellanis. 
(7. M.) Prngie for Respondent 


The Tudgment ofthe Court vvas delrvered by 

SIR /fOHN BEAUMONT —İis is an appeal against a yüdgment of the High Court 
of Tudicature at Lahore dıismissıng an appeal by the three appellants against a 
yudgment of the Sessions Tudge, Shahpur District, at Sargodha, convicting the 
appellants of the murder ofone Naman and sentencing the first and thırd appellamits 
to death and the second appellant to transportatıon for life. "The Hıgh Court 
confirmed the saıd death sentences At the conclusıon of the arguments theırr 
Lordshıps announced that they vvould humbİy advıse His Mayesty that the appeals 
should be dısmıssed, and they novv give their reasons for such advıse. 

The learned fudgesofthe High Court accepted the evidenee of three eye- 
“vitnesses Raya Sarvvar Khan (P.VV.ır), Barkat (P.VV. ıg), and Samand (P.VV rs) asto 
the manner ın vvhich the murder vvas carreed out. "The story ofthese th ee vvitnesses, 
vvhıich vvas ın substantıal agreement, vvas that they heard a commotion at the dera 
of one Gahra, that they savv the second and thırd appellants beatıng vvith sticks 
Naman vvho vvason the ground, and they savr the first appellant Mamand, grapplıng 
vıth Gahra The three  vvitnesses ran tovvards the dısturbance, Raia Sarvvar 
Khan and Samand shouting that the assailants should be caught Before the 
vvıtnesses reached the spot the three appellants ran avvay and vvere chased for some 
dıstance by the vvıtnesses and tvvo other men vvho had come up. Barkat saşs that 
the second and thırd appellants got the first appellant released from Gahra ” In 
the Sessıons Court Gahra gave evidence that the murder vvas committed, not by 
the accused, but by five other men, but in a statement vvhıch he had made 
before a magıstrate under section 164. of the Code of Criminal Procedure he had 
named the appellants as the assaılaants and attrıbuted to the first appellant the 
first blovv given to Naman. "The learned Sessions Tudge feli into an error, not 
uncommon in Criminal Coövrts in İndia, of treating the statement made under 
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section 164 as substantıve evidence of the facis stated. "The statement could be 
used to dıscredit the evidence of Gahra given in Court, but not for any other purpose. 
In the High Court the lcarned Vudges considered that, in vievv of the statement 
under: section 164, Gahra had been vvon over by the defence, and that hıs evidence 
must be entırely ıgnored. "This vvas the correct attitude. The evıdence of the 
eye-vvitnesses, vvhich vvas consıstent vvith the medical evidence as to the cause of 
death, yustıfied the findıng of the High Court that the second and third appellants 
vvere guilty of murder and the only pornt vvhich really arıses on this appealisvhether 
there vvas evidence to yustify the conviction öf the first appellant under section 802 
read vvith section 84. of the İndian Penal Code. 

section 84 is in these terms “— 

“ VVhen a criminal act is döne by several persons, in furtherance of the common intention of 
all, each of such persons is İtable for that actın the same manner as ifıt vvere done by him alone.” 

If the evidence of the three eye-vvitnesses stood alone, ıt could not be said to 
establısh that the first appellant, vvho vvas merely grappling vuth Gahra, had 
formed a common intention vvith the second and thırd appellants to murder Naman. 
But the evıdence dıd not stand alone. There vvas evidence on the record, vvhich 
the Hıgh Coufft accepted, that the first appellant had strong grounds for entertaıning 
feelings of enmity against Naman, grounds based on the relattons of the first appellant 
and Naman vuth a Muslim girl named Fatıma or Phapho ş that the second appellant, 
a boy of T5, vvas a younger brother of the first appellant, that the thırd appellant 
vvas theır tenant, and that all three accuşsed lived at the dera of the first appellant. 
There vvas also the fact deposed to by the eye-vvıtnesses that after the assault the 
three accused ran avvay together , also there vvas no evıdence of enmity betvveen 
Gahra and Naman. in their Lordships” opinion the evidence afforded ample 
material upon vvhich the learned Vudges of the High Court could hold, as they 
did, that the first appellant vvas grapplıng vvith Gahra so that he mıght not rescue 
Naman from the clutches of the second and thırd appellants, and thıs yustified the 
inference that the murder vvas commutted in furtherance of the common intentıon of 
all the appellants. ,There is therefore no reason for ınterferıng vvith the convıctions. 


Solıcitors for Appellants “ 2Doxglas Grant 6? Dold 
Solicitor for Respondent 72e Solzcitor, İndia Office 
H LU./V S. —— Aöbeal dasmassed, 
i ” (IPRIVY COUNCİL.) 
(On appeal from the VVest Afrıcan Court of Appeal.) 
PRESENT :—LoRD PoRTER, LoRD GODDARD AND SIR /oHN BEAUMONT. 


Kovaku Mensah . . —Abbellant” 
0. 
The Kıng . . — Ftesbondent. 


Criminal tnal—,Non-directton to yüry —Charge of mürder—dccidental killing, the only blea ın defence—Question 
zphether or not offence maght be manslaughter only, on the ground of brovocation—Dauly of Court to but to the yüry 
—Pazlıre to do so—İnterference by the Prıoy Council, tohen such. omasston is nether made a ground of comğlaımt 
ın the lomeer Couris nor oncluded in the reasons güven ön the abbellant”s brinted case before fhe Board—Assault — 
Poonting a gün at a berson, 


An accused charged vvıth murder pleaded accıdental killing as the only defence No attempt 
vvas made ın the lovver Couris to argue that there vvas suficeent provocatıon to reduce the crıme to 
manslaughter “The Tudge ın his direction to the yüry said that the question ef manslaughter could 
only arıse if they accepted the accused”s evidence that the killing vvas accıdental On a contention 
that as there vvas evıdence of matters vvhich could amount in lavv to provocatton sufficient to reduce 
the cfıme to manslaughter, this ought to have been submitted by the Court to the yury, and that the 
farlure to do so vvas enough to yüstify the Board entertainıng the appeal on the ground that there 
has been a faılure ot şustice in this respect, 


Held, if on the vvhole of the evidence there arıses a question vvhether ör net the offence might 
be manslaughter onİy, on the ground of provocatıon as vvell as on any other ground, the Tucge must 
put the questıon to the yurv The rcason for the rule ıs that on an ındıctment for murder it is open 
to a yury to find a verdıct of eıther mürder or manslaughter but the onus is alvvays on the prosecution 
to prove that the offence amounts to murder if that verdıct is sought (Ifon the vvhole of the evıdence 
there ıs nothıng vvhich could entitle a yüry to return the lesser verdict the Tudge is not bound to leave 
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ıt to them to find murder or manslaughter But ıf there is any such evıdence then vvhether the 
defence have relted on ıt or not the fPudge must bring ıt to the attentuon of the yury because 
ıf they accept ıt or are left ın doubt about ıt the prosecution have not proved affirmatıvely 
a case of murder “The questton vvhether in the circümstances the provocatıon vvas such as to 
deprıve an ordinary person of self-control and vvhether sufficient time had elapsed to enable control 
to be regaıned are questıons for the yury İt follovvs therefore that the dırection to the yury vvas vvrong 
and thatıt had resulted ın a faılure to take the opinion of the yury on a matter vvhich, haq they accepted 
the evıdence, might have avolded a conviction for a capıtal crıme “The omission to place a matfter 
of such grave importance vvould İTustify the Board in entertaınıng the appeal though ıt vvould be 
seldom that the Board vvould consıder a matter v”hıch vvas not only not mentioned in the Coöurts 
belovv, but vvas not ıncluded ın the reasons given by the appellant in his printed case 

Poıntıng a gun at a person ıs an assault unless done ın protection of person or property İfitıs 
poınted at a person vuthout legal excuse, it is an unlavvful act 


Sir 4. VVort Dingle Foot for Appellant 

F. Gahan for Respondent. 3 

The Pudgment of the Court vras delrvered by 

Lonp GoDpDARD.— İheir Lordshiıps növv give their reasons for the hümble 
advıce vvhich they have tendered to Hıs Mafesty that this appeal should be allovved 
and a verdict of manslaughter substituted for that of murder. 5 


The appeal vas brought by specral leave against a yudgment of the VVest Afrıcan 
Court of Appeal dismissing the appellan”s appeal agaınst his convıctıon for the 
murder of one Abudv Zabrama before Lane, ). and a special fury on ısth May, 
1948. İt appears that ın the early morning of öyth November, 1942, the deceased 
man vuth some of others of his trıbe, the Zabi"ma, arrıved at the village of Kaiakron, 
vvhere the appellant lıved, carryıng bundles of cloth vvhich they vvere ıntending 
to smuggİe into French terrıtory. Accordıng to the vvitnesses for the prosecution 
they reached the village vvhen it vvas light, arther yust before or yust after daybreak, 
vyhile accordıng to the defence they arrıved ın the dark vvhen the vıllagers vvere 
asleep An alarm vvas given by someone, and there vvere eries of “ thief” and a 
fight ensued The theory of the prosecutıon vvas that the vıllagers attacked the 
Zabrama vıth the obfect of stealıng the goods they vvere carryıng. On the other 
hand the case for the defence vvas that the ıncıdent started because the trıbesmen, 
or some of them ıncludıng the deceased, entered the compound of the appellant 
and trıed to break ınto hıs home. Hovvever the fracas started there seems to be 
no doubt that in the course of the fight the appellant vvas stabbed, recervıng a vvound 
some four inches long on hıs hip, and according to hıs evtdence it vvas inflicted hy 
the deceased. The Zabrama, bemg outnumbered, made off to the Mohammedan 
part ofthe vıllage, the Zongo. "The deceased, vvho vvas beg chased by the appellant 
among others, entered a house and vvas follovved by some of the vıllagers, still callıng 
out “ thief”. “The deceased ran out of the house and as he vvas runnıng avvay 
the appellant fired a gun and killed him 


The appellant and nine others of the vıllagers vvere charged vvith müurder, 
the appellant as a principal ın the first degree and the others as abettors The 
sole defence set up at the trıal on the part of the appellant vvas that he presented 
the gun vvith the obiect of frıghtenıng the deceased and ınducıng hım to surrender. 
The learned yudge in the course of his sümming up directed the yüry that there 
vvere three possıble verdıcts that they could return, murder, manslaughter and 
acquittal, and that in hıs opinion no verdıct of manslaughter could be entered 
unless the yury accepted the appellant”s ovvn account as to hovr he shot the deceased. 
He further dırected them that if they did accept that account the appellant yvould 
be guılty at least of manslaughter as polntıng a gun at the deceased as he vvas 
running avvay vvas an unlavvfulact “The Tury found the appellant guity of mürder, 
but the other nıne accused vvere found by them guılty only of manslaughter. On 
appeal, the VVest Afrıcan Court of Appeal dismıssed the appeal of the present 
appellant, holding that though ın their opinion there vras a misdirection in saying 
that on the appellant”s ovyn evidence he vvas at least guslty of manslaughter, a matter 
vvith vrhich their Lordships deal hereafter, the füry müst have reyected his evidence 
as vras shovvn by their returnıng a verdict of murder VVith regard to the remaıing 
accused they quashed the convictıon on the ground that the fury should have been 
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directed that ın their case the only possible verdıcts vvere murder or acqulttal, 
"The case of these other nine accused is of course not before their Lordshıps 


ok k 3 "R “ “R ” 


(After negatıving the submission on behalf of the appellant that the Court 
vvhıch heard (he appeal vvas not properly constituted their Lordships proceeded 1 


The next point that vvas submıtted for the appeHant depends partily on the 
dırection of the learned trial yüdge and partly on the verdict vvith regard to the 
prisoners other than the appellant vvho vvere found guılty by the fury of manslaughter 
only. As has already been saıd the appellant”s defence vvas that he poınted the 
gun at the dead man only for the purpose of frıghtening hım, that he did not knovv 
ıt vvas loaded and that it vvas discharged  accıdentally "The learned trial şüdge 
dırected the fury that only ın the event ofthe appellant”s evidence being accepted 
could a verdıct of manslaughter and not murder be returned agaınst hm “Theitmr 
Lordshıps think it is clear that his direction vvas that if the fury thought that hıs 
account vvas true the appellant vvas on hıs ovvn shovvıng güiliy of manslaughter 
because the poıntıng of the gun vvas ın ıtself an unlavvful act from vvhich death 
resulted “The Court of Appeal hovvever held that to be a mısdırection, because, 
they saıd, poımntıng a gün vvhich he did not knovv vvas loaded vvas not an unlayvful 
act (On this polnt their Lordships are in agreement vuth the learned trial Tudge 
and dısagree vvith the vievv taken by the Court of Appeal, Pomtıng a gün ata 
person ıs an assault unless done ın protection of person or property. İIfitis pomted 
at a person vvıthout legal excusc, and there vvas none here as the dead man vvas 
running ayvay, it is an unlavful act “They need only to refer among the many 
cases on the subyect to £ v .7onesl and R v VVeston?. But they agree vuth the 
Court of Appeal that by their verdict öf murder the fury shovv that they reyected 
the appellant”s evidence on this subyect, "Then it is said that as the other accused 
vvere only abettors and vvere found to have abetted manslaughter only ıt ıs mmpossible 
for the verdıct of murder agaınst the accused to stand "Their Lordships have not 
to consider the case of the other accused vvhose convictions have been quashed but 
they are quıte unable to agree vvith the argument that because the Pury found those 
accused persons guilty only of manslaughter that can affect the verdict of mürder 
against the prıncıpal offender “There vvas ample evidence of deliberate firing by 
the accused and but for the poımt vvith vvhich their Lördships vili növv proceed to 
deal they vvould not have been able to advıse His Mafesty to allovv the appeal 


It vvas finally submitted on behalf of the appellant that as there vvas evidence 
of matters vvhıch could amount in lavv to provocatıon sufficeent to reduce the crıme 
to manslaughter thıs ought to have been submitted by the Court to the fury, and 
the falure to do so on the part of the trial udge and the faılure to consider 
it by the Court of Appeal vvas enough to yustify the Board entertainıng 
the appeal on the ground that there had been a faılure of fustice in this 
respect, İt does not appear that any attempt vvas made ın eıther of the Courts 
belovv to argue that there vras sufcient provocatıon to reduce the crıme to man- 
slaughter and ındeed as the defence relred on vvas one of accıdental killing it is not 
surprısıng that counsel for the prısoner did not attempt to set up vhat vvould appear 
to be ınconsıstent vvith that defence But if on the vvhole of the evidence there 
arises a questıon vvhether or not the offence mıght be manslaughter only, on the 
ground of provocatıon as vvell as on any other ground, the Vudge must put that 
questıpn to the fury. "This vvas distinctiy laid dövrn in R v Hoğğer3, a case in some 
respects resemblıng the present, more especsally ın that the lıne of defence adopted 
vvas that the kıllıng vvas accıdental and no attempt had been made at the trial 
to rely on provocatıon "“Thıs rulmg vvas expressly approved by the House of Lords 
in Alanam v. R3 “YVhe reason for the rule is that on an indictment for murder 
it 18 open to a yury to find a verdict of either mürder or manslaughter, but the onus 
ıs alvvays on the prosecution to prove that the offence amounts to murder if that 
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verdıct is sought. If on the vvhole of the evidence there is nothing vvhich could 
entıtle a yury to return the lesser verdıct the fudge ıs notebound to leave it to them 
to find murder or manslaughter. But ıf there ıs any such evıdence then vvhether 
the defence have relted on ıt or not the Vudge must brıing it to the attention of the 
ğury because if they accept it or are leftin doubt aboutit the prosecution have 
not proved afiirmatıvely a, case of murder Nov ın the present case there vvas 
undoubtedİy a fracas ın vvhich at some stage the prısoner took part and ın vhıch 
he vvas admıttediy stabbed at a time before the shot vvas fired. The case vvas that 
the deceased man trted to get into his house after he had retired for the night and 
that he receıved the vvound vvhıle tryıng to drive off or captpre the intruder 


Ifthat vvas truc the stabbing vvould undoubtediy have amounted to provocatıon. 
The prosecutuon”s case vvas on thç other hand that the dısturbance vvas caused by 
the vıllagers attackıng the dead man and hıs fellovv smugglers for the purpose of 
robbıng them. As the case developed at the trial the truth of these tvvo versions 
became ımmaterıal, but on the ıssue of provocatıon it vvas all important 1fa man 
ıs struck or stabbed vvhile defending himself ör his property or vrhile trying: to 
apprehend a thef there can be no questıon but that it amounts to Şrovocatıon of 
the most serıous character "The yury accordingly ought to have been told to consider 
vvhether the accused received his vvound vvhile actıng in defence of his property 
or vvhether he got it in consequence of an attempt by him to steal from or inyure 
a man vho had dohe him no harm "That yvould have enabled them to say vvhether 
there vvas provocation ın fact. "hen another question vvould have arısen. The 
lavv relatıng to murder and manslaughter ın the Gold Coast is contained ın the 
Crrminal Code, but in all material respects the Code reproduces the Common Lavv 
of England on the subyect, Sectıon 233 pfovides that intentional homicide shall be 
manslaughter only, ıifamong other matters ofextenuatıon ıtıs proved on the accused”s 
behalfthat he vvas deprrved ofthe povver ofself-control by such extreme provocatıon 
given by the person killed as is mentioned in section 234 Among”the matters 
vvhıch may amount to öxtreme provocatıon is an unlavvful assault ofsuch a kind . 
as to belikely to deprive a person being ofordinary character and in the circumstances 
in vvhıch he vvas of the povver of self-control "Then section 235 excludes the benefit 
of provocatıon vvhere the accused vvas not in fact deprived of the povver of self- 
control and also vvhere after the provocatıon such a tıme elqpsed or such cırcumstances 
occurred that a person of ordınary character mıght have recovered hıs self-control, 
Thıs puts into statutory form vvhat has for long been the lavv ın this country Novv 
ıt may be said vüth a great deal of force that the prısoner”s ovvn evidence vvas that 
he had not lost self-control So it might have been in Hoğğer”s case (supra)l In 
both cases it vvas inevitable that this should be so seeing that the line of defence vvas 
accıdent But f the yury reyect that defence it yet may be thatın truth the shootıng 
vvas due to a lack of self-control caused by provocatıon "Then again it can be said 
that as there had been a chase and the dead man had fled to a house and vvas kılled 
vvhile he vvas escapıng from the house and vvas shot from behıind there must have 
been tıme for an ordinary person to have regained control of his passıon İn their 
Lordshrps” opinion hovvever the question vrhether in the circumstances the provo- 
catıon vvas such as to deprive an ordinary person ofself-control and vvhether sufficeent 
time had elapsed to enable control to be regained are questions for the yury There 
may no doubt be cases vvhere the facts vvere such that they could not be made the 
subyect of extenuatıon , for ınstance 3 blovr or vvoundıng one day, and a, killng 
after a nıght had elapsed Here though there ıs no evidence hov, long after the 
stabbıng the shootıng took place it seems clear it vvas all ın the course of one cön- 
tnuing fracas "The tests have to be applıed to the ordinary VVest Afrıcan villager 
and ıt ıs on yust such questions as these that the knovvledge and common sense of a 
local yuly are invaluable In both R v Hayısard? and R v. Thomas3, sometime had 
elapsed betvveen the provocatıon and the fatal act, but in both cases it vvas left to the 
yury to say vrhether in the circümstances the erime amounted to mürder or only 
0 o 00. 
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manslaughter Tt follovvs therefore that the directıon to the yury that the quesüon of 
manslaughter could only arısc if they accepted the accused”s evidence that the shoot- 
ing vyas accidental vvas vvrong. İt has resulted ın a failure to take the opinion of the 
yüry on a matter vvhich, had they accepted the evidence, might have avoided a 
convıctıon for a capıtal crıme “The principles upon vvhich this Board acts in 
crımınal cases are vvell knovrn and need no repetition, but vyhen there has been an 
omıssıon to place before the fTury for theır consideratıon a matter of such grave 
importance that they vvere never led to consıder vvhether in this respect the prose- 
cutıon had dıscharged the onus vvhich lay on them of proving mürder as distinct 
from manslaughter, their Lordships think that they can properly entertain the 
appeal "They vvould add that it must be seldom that they consıder a matter vvhich 
vvas not only not mentioned in the Courts belovv, but vvas not included in the reasons 
given by the appellant ın his case İt vvas not sndeed raised till his yünor cöunsel 
addressed the Board, but ın vievv of the opınıon of the House of Lords, in A/aneın”s 
case (supra)1 as to the duty of the Courtın such cırcumstances as they find exısted 
here, they have (hought ıt rıght to consıder the matter, although not raısed ın the 
printed case, It ıs ımpossible to say vvhat verdict vvould have been returned had 
the case been left to the Pury vvith a proper dırectıon. İn these circumstances it is 
proper to take the course follovved by the Court of Crıminal Appeal ın Flogğer”s case 
(supra,) ? and substitute for the yury s verdıct one for the lesser offence "Uher Lordships 
have accordıngly humbly advısed His Mayesty that this appeal should be allovved 
and the verdıct of guslty of mürder and the sentence of death passed on the appellant 
should be set asıde , that the case should be remiutted to the VVest Afrıcan Court 
of Appeal vvith dırections to them to substitute for the verdict found by the yury 
a, verdıct of güity of manslaughter and £o pass such sentence in substitution for the 
sentence passed at the trıal as may be vvarranted in lav for that offence 


Solicitors for Appellant 4. A ÖBryden 6? Co. 
solicitors for Respondent " Bauzcöells 
H VXU./V S. ——— : Apbeal allomed 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS 
PRESENT :—MİR. İUSTICE HORVVILL AND MR VusricE KOMAN. 
Nıdamartı Venkata Narasımham Abzellant” 


. 0. 
Pogaku Nagoyrao . Hstbondent, 
Cıunl Procedure Code (V of ıgo8) section 105 —5coğe—Ürder setting: aşide the dismassal for default of an 
abbhıcatıon to set asıde a sale—Cannot be questioned an an abbeal aganmst the final order 


VVhere the effect of an order ıs to prevent an enquıry ınto the merits such an order vvould come 
vvıthın the scope of section 105 of the Civil Procedure Code as affecting the case on merits but vvhere the 
orders do not affect the decısıon of the case on the merits such orders vvould not come vvithin the scope 
of the section Applyıng this principle, an order setting aside the dismissal for default of an applı- 
catıon to set asıde a sale under Order 94, rule 6 of the Civil Procedure Code, cannot be questioned 
inan appeal agaınst the final order ın as much as ıt only reopens an enquıry and does not affect 
the decıision of the case 


Alagabba Chetb v Annamalat Chetb), (1916) 4L VV qır, Athamsa Romother v Ganesan, (1924) 4/7 
M.L / öqı and YVenkatanarasu v Rotayya, (ıg26) 51 ML. Tr?o, referred to 


Appeal against the order of the District Court, East Godavarı, at Rafahmundry, 
dated sth October, 1944, in E A No 296 of ıgqı in E. P No. 7 of ıg4r:in O.S. 
No 18 of 19938, etc. R 

,C” Rama Rao, .N .Narasımham, N Ramakrıshnayya, P Satyanarayana Rao for Appel- 
İant £ 

P. Somasundaram and D .Narasarapu for Respondent. 

The Tudgment of the Court vvas delrvered by 

FKoman, 7.—Yhe first respondent vvas the yüdgment-debtor in O. S No. 18 of 
1938 on the file of the Court of the District Tudge, East Godavari. Some of the 
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first respondent”s properties vvere sold in execution of the decree and vvere pur- 
chased by the decree-holder and tvvo others vvho are the appellants before this Court. 
in E. A. No o98 of rgaqr the first respondent applıed for setting asıde the sale on 
(he grounds of certaın ırregularıtıes in the conduct of the sale A compromise 
petıton vvas filed by vrhich the parties agreed to the petition bemg” allovved on 
payment of the decree amount vuth poundage interest and commissıon, etc The 
first respondent deposıted a sum of Rs. 16,soo and appled in E. A. No. o96 of r942, 
for settung asıde the sale under Order g4, rule 6. The auction purchasers opposed 
the applıcatıons on the ground that the correct amount had not been deposıted 

On əsth February, 1948, vvhen the petition came on for hearing as the first res- 
pondent vvas not present they vvere dismiıssed for default and the sales confirmed. 
On tvvo subsequent applıcatıons, E A Nos. 7r and 7 of 1g48 for setting asıde the 
default orders the order of dısmıssal for default vvas set asıde on ond March, 949. 
By vvay of abundant cautıon the first respondent also filed E. A. No oş of 1943 
for settıng asıde the confirmatıon of the sales. 


The learned District Pudge has held that the order dated önd March, 1943, 
settıng asıde the orders of dısmıssal for default had become final . He also held 
that the fact (hat the order confirmıng sale vvas not set asıde vvould not stand ın hıs 
vvay of dısposing of the applıcatıons on their merits as the effect of setting asıde the 
orders of dısmissal for default vvas that the confirmatıon of the sale vvas automatıcally 
set asıde. On the merits he held that the vvord ınterest referred to in the consent 
order related onİy to the ınterest due to “he decree-holder, that no interest vvas 
payable to the auctıon purchasers as they vvere compensated by payment of commiıs- 
sion and that the amount deposited ın Court vvas in excess of the correct amount. 


"These appeals and revısıons are by tlre tvvo auction purchasers other than the 
decree-holder vvho ıs also an anctıon purchaser, 


The maın ground of attack by the appellants is that the learned Dıstrıct Pudge 
had no yurısdıctıon to set asıde the order of dıismissal for default But the first 
respondent contends that they vvere precluded from raısıng thıs obyection as those 
orders restorıng the petıtıons had become final. 


In Alagabba Chetiy v. Annamalat Chetiyl, it vvas held that the prıncıple of 
section 105 of the Code of Civil Procedure vvould apply not only to decrees and inter- 
locutory orders vvhich lead up to the final order. İn Radia AMohan Datt v. Abbas 
Aİ: Bısivas”, a Full Bench ofthe Allahabad High Court held that the vvords “ affecting 
the decısion of case” in section ob of the Code of Civil Procedure are equrvalent 
to ““ affecting the merits of the case”” and that the correctness of an order cannot 
be challenged ın an appeal agaınst the decree unless the order affected the case 
on its merits and that an order setting asıde an ex ğazrie decree ıs not one that affects 
the case on merıts but merely ensures a re-hearıng of the case on merıits In A/hamsa 
Eovother v. Ganesan3, a, Bench of this Court observed : 

“ İt seems to us thatthe present case ıs another in vvhich an order setting  aside an ex garfe 

decree may be properly attacked Ttisclear that, vrhen the result of the settıng asıde of the order 
has been the hearıng of the suut de noxo on its merits, no inyustice vvould be done to any one by the 
decısıon of the case and the final result is not affected.” 
İn such circumstances vve cannot but hold that an order settıng aside the ex 2azfe 
final decree vvhile retaınıng the ex ğaric preliminary decree as an order affecting 
ihe decısıon of the case İn Venkatanarasu v. Kotayyat, a Letters Patent Appeal, 
a Bench ofthıs Court held that the proper test ıs “ does the order ın questıon 
lead to an enquirry and investigation of the case as a result of the enforcement or 
does ıt prevent such an enquıry ? İn the former case the final decısion of the case 
is not affected merely by reason of the enquıry bermg held, vvhereasın the latter the 
result is different. İn arriving at a decision as to vvhether an interlocutory order 
affects the decısıon of the case vvithin the meaning of section 105, clause (1) of the 
Civil Procedure Code the nature of the order in relation to the facts of the 
partıcular case has to be consıdered.” 
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The prıncıple that is deducible from the above cases seems to üsto be that vvhere 
the effect of the order ıs to prevent an enquıry ınto merits such an order vrould come 
vvithın the scope of section 105 of the Code of Civil Procedure as affecting the case 
on merits but vvhere the orders do not affect the decısıon of the case on merits such 
orders vvould not come vvithin the seope ofsection 105 of the Code of Civil Procedure 
Appiİyıng thıs prıncıple it is clear that the orders setting asıde the dısmissal for 
default as ıt only reopens an enquiry and does not afi€ct the decısıon of the case 
cannot be questıoned ın these appeals against the final orders 

VVe agree vvith tbe learned Tudge that the effect of setting asıde the orders of 
dısmıssal for default operates automatıcally to set asıde the orders of confirmatıon 
Of the sales : 

The only other point to be considered ıs vvhether the yudgment-debtor had 
compled vvith the terms of the consent memo. ış making a deposit of Rs 16,500 
The dıspute as regards this depends on vvhether interest vvas payable to the auctıon 
purchaser “The learned Vudge rıghtly held that the vvord interest ın the consent 
memo. refers only to the ınterest payable to the decree-holder and not to the auctıon 
purchasers as they vvere sufliceentiy compensated for bv deposit of commissıon 

The appeals and revısion petutions are dısmissed vvith costs of first respondent 
vvho vvill recerve half costs in each civil miscellaneous appeal, 

Vs — MAsöğfeals and Remsion Pehhons dısmassed. 

IFULL BENCH/) 
IN THE HIGH COURT OP TUDİCATURE AT MADRAS 


PRESENT "—SIR ALrFRED HENRY LıONEL LEACH, Cözvef 7usüce, MR Vusrice 
SOMAYYA AND MR TusrıcE YAnYA Atı 


İn the matter “of a Pleader.”“ 


Legal bravhitıoner—Pieader—Purchase in the name of his clerk at: auchton held in execution broceedings 
nshtuted by him on behalf of has chent—Subsequent transfer of the broğerty to the blcader”s itife—Conduct though 
oğen to eriticism. does nöt amount to brofessional: müsconduct—Legal Prasiihoners Act (XVLTİT of 1879) —Rules 
yTamed under—Rule 17 —Cunl Procedine Code, Order aT, rüle 7) —Legal braciihoner not uotthin the burucu of 
rule 73 of Order o1—.Necessity for a rule to brohibit a legal bractittoner from bidding: at such sale 
Rule 17 of the rules framed by the Hıgh Court under the Legal Practıittoners Act only prohibits 
a practtıcner from purchasıng from hıs client or from any other person any interest ın a decree 
passed by the Court ın vvhich he practises, büt there is no rüle prohibiting. a practitioner from bidding 
at an auctıon held ın executıon proceedings instituted by him on behalf of his client 
VVhere a pleader bought ırp the name of his clerk property at an auction held in execution  pro- 
ccedıngs instituted by him on behalf of his clent but vuth the knovledge that his cltent did not vush 
to bid for ıt and subsequently had it transferred to his vvife, 
H-id, that though the pleader”s conduct ın the matter vvas open to criticism, in the circumstances, 
ıt could not be held to be professional misconduct 
The addıtıon of the vvords “ or other person ” in rüle 7g of Order xr do not bring”vvithin the 
purvrevv of the rule a legal practıtıoner "The legal practitioner has no düty to perform in connection 
vvnith the sale 
There should be a rule prohıbiting a practitioner from bidding either in his ovm name or in the 
name of another person at a Court sale held ın executuon of a decree obtamed by his chent His 
first duty ıs to hıs client and ıt mıght happen that their interests vvould clash Consequently steps 
should be taken to prohibit by rule a practitioner bidding: at such a sale 
The Advocate-General (£ Raşah Azyar) in support of the notice 
KE Bashyam for DO Ramasıvam Ayyangar and EK M Venkatavaradacharıar for the 
Pleader 


P. Chandra Redd: for Complaınant 

The Pudgment of the Gourt vvas delivered by 

“The Chuef Tustce.—Yhe respondent ıs a First Grade Pleader. "Tvvo charges 
Of professional mısconduct vvere fİramed agaınst him. The first charge vvas that 
he vvas guilty of fraudulent and grossly improper condüct in that contrary to specific 
ınstructions given to him by his cltent he purchased in the name of his clerk property 
sold ın executton of a decree obtained by his clent and later had the property con- 
veyed to his vvife. “The second charge vvas that he had unlayyfully retaıed a sum 
of Rs. r29-7-o out of an amount drasvvn from Court by him on behalf of his clent. 
The charges vvere investigated by the District Münsiff of Conieevaram vvhose report 
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is nov, before us "Ihe learned District Münsif held that the respondent vvas 
entıtled to be acquıtted on both the charges and vve accept hıs findıngşs No 
comment ıs called for on the findıng ın respect of the" second charge, but vve 
thınk ıt necessary to examıne the laxvv bearıng on the first charge. 


The respondent filed the applıcatıon for executıon of the decree obtained by 
hıs client, the complaınant In duc course an older for attachment and the sale 
of certaı ımmoveable property vvas obtaıned "The property vvas subyect to a mort- 
gage for Rs 4oo On the gıst August, 1942, the respondent vote to hıs client 
ınforming him that the auction had been fixed for the ond November, and asked him 
if he vvanted to purchase the property at the auctıon He poınted out that if he 
dıd vvish to bid, he müst file a petition asking for permission tö do so As no reply 
vvas recerved to thıs letter, the respondent vvrote to hıs client on the sth October, 
1942, tenderıng sımılar advıce, and addıng . 

“ If any one bids and takes the property on that date, İ shall send you the sale proceeds thereof 
by monev order” 

The complaınant ıgnored this letter also and at-the auctıon, the highest bidder 
vvas the respondent”s clerk "The reserve prıce vvas fixed at Rs Too, "The clerk”s 
bid vvas Rs 10: On the ?th March, 1949, the clerk conveyed the property to the 
respondent”s vvıife, the ostensıble consideratıon bemg Rs 1,ooo “ÜUhe respondent 
alleged that the clerk had bought the property at the auctıon and that ıt vvas con- 
veyed by the clerk to the respondent”s vvife vvıthout his knovlledge “The truth 
of these statements vvas not accepted by the İıstrıct Munsıffand vve are not prepared 
to accept them VVe vvill deal vvith the case on the basıs that the respondent bought 
the property ın the name of hıs clerk and subsequently had ıt transferred to hıs vvife, 
but vvith knovvledge that hıs clent did not vish to bid for it 


Rule 17 of the rules ffamed by thıs Court under the Legal Practıtioners Act 
prohıbıts a practıtıoner from purchasıng from hıs client or from any other person 
any ınterest ın a decree passed by the Court ın vvhich he practıses, but there is no 
rule prohıbiting a practitioner from bidding at an auction held in execution pro- 
ceedıngs ınstıtuted by him on behalf of his chent 


In Alagırısam?v Ramanathanl, a Bench ofthis Court (Collins, C 1. and Brandt, 7) 
held that pleaders of partıes to a suit vvere not debarred by section 292 of the Code 
of Civil Procedure from purchasıng property sold in exeqution of the decreec The 
section corresponds to rule 738 cf Order ör of the present Code, vvhich reads”as 
follovvs 

““ No officer or other person havıng any duty to perform ın connection vvith any sale shall, either 
dırectiy or indirectİv, bid for, acquire or attempt to acquıre any interest in the property sold” 
Section 292 of the old Code did not contaın the vvords “ or other person ” : but 
othervvıse the vvordıng vvas the same İn Al/agıresamı v. Ramanathanl, the Court 
held that a vakıl could not be said to have a duty to perform ın connection vuth the 
sale vvithın the meanıng of the section İfthe Legislature had intended to prohibit 
vakıls generally from purchasıng it vvould have said so in plain language as it had 
done ın the case of the Transfer of Property Act Sectıon 186 of the Transfer of 
Property Act prohubits a legal practıtioner from buying or traffickıngin an actıonable 
clarm 


VVe do not regard the addıtıon of the vvords “ or other person ” as bringing 
vvıthın the purvtevv of the rule a legal practıtıoner “The legal practıitıoner has no 
duty to perform ın connectıon vvith the sale Has duty is to obtaın the ofdey for 
sale , but he has no duty to perform at the auction The effect of the yudgment 
ın Alagırısam v Ramanathanl" ıs that ıt ıs not professional misconduct for a pleader 


to bıd at a Court-sale, except vvhere he has receıved ınstructions from his cltent 
to bid on his behalf 


İn Su55arayudu v Kotayya?, the Court had to consider the position vvhen the 
vakıl had acted contrary to hıs cllent”s instructions A mörtgagee had obtaıned 
a decree on her mortgage and her vakıl purchased the property at the Court sale. 
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He had not ınformed his clrent that he intended to bıd nor had he obtaımed the 
sanctıon of the Court to do so. Tn fact, he had been instructed by his client to bid 
on her behalf and had "obtaıned the necessary permissıon from the Court İn 
contraventıon of his client”s instructions, he bought the property on his ovrn behalf 
VVilkinson and Subramanya Ayyar, İT., held that in the circumstances the sale vvas 
bad and they set"ıt asıde "The question of professional misconduct vvas not raised, 
but clearly the vakıl vvas guilty of professional misednduct as he acted contrary 
to his chent”s specific dırections and möreover he did so for his ovrn benefit. 


The Allahabad High Court in Sözam Zal v. Görrap Kishore) held that the clerk 
of a pleader of a decree-holder vvas not debarred by rule 7 of Order 2 ofthe Code 
of Civil Procedure from purchasıng property sold in execution of the decree The 
rule vvasş merely ıintended to prohibit all those vvho had anythmg to do vvith the 
machınery of the sale havıng any interest, direct ər indirect, in the result of the sale. 
From vhat vve have already said, this is also our opimon of the effect of the rule 


In In the matter of Fir Prasad Singh, Vakıl?, the Allahabad Hıgh Court held 
that if a pleader actıng for the decree-holder, purchased the property sold ın exe- 
cution of his çltent”s decree, he is güllty of professional misconduct, but the decision 
vvas based on a rule of that Court. 


İn vrevv of the fact that there ıs at present no rule of the Madras Hıgh Court 
prohıbitmg a, practıtioner bidding at an auction held in pursuance of a decree 
obtaıned by his clent and having regard to the decision of this Court in A/agırısama 
v. Famanalhan5, the respondent cannof be held guilty of professional misconduct. 
He vvas entitled to rely on the yudgment in Alagır:samı v Ramanathan3, the correctness 
of vvhich has hitherto not been questioned The respondent”s conduct in buying 
the property surreptıtıousiy in the name of his clerk and ın havıng it transferred 
to his vife”s name is no döübt open to criticism, büt in the circumstances vve cannot 
hold ıt to be professional misconduct His cleent had refused to apply for leave 
to bıd himself and vvas obviously content to take vvhatever price vvas realısed at 
İhe court auctıon provided the reserve price vvas reached 


At the same tıme ve are firmly of the opınıon that a legal practıtıoner should 
not be allovved to bıd at a Court sale held ın execution of a. decree obtained by 
hıs cltents and that there should be a rule, as therc ıs ın Allahabad, prohıbıtıng a 
practıtıoner from bıddıngy etther ın his ovrn namc or in the name of another person 
at.a Court sale held m executton of a decree obtaıned by his client. His first düty 
1 to his client and it might happen that their interests vvould clash Consequently 
vve are of the opınıon that steps should be taken to prohibit by rule a practitioner 
İrom bidding at such a sale. 


As vve have found the respondent not guılty of the charges agaınst hm, the 
report 1S accepted and the complaınt agaınst him dismissed.  VVe make no order 
as to costs 


V.s. Comölani dismassed, 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT .—SIR ALFRED HENRY LTONEL LEAcH, CEzef Zustce AND MR.  VusricE 
PATANTALI SASTRI. 
"The Commissıoner of Income-tax, Madras Abplcani” 
0, 
"The" Motors and General Stores, Ltd , Bobbi " Fesbondent, 


İncome-tax Act (XT of 1922), sechons 10 (2) (vi), (g) and 6 (2)——Machıncıy used only for bart of the 
accountıng year— Raght to deduct full allomance for debreciatıon 
here an assessee, a limited hability company had vvorked an oll mill only for tvvo months and 
seven days ın the year of account, on a questuon vvhether the company vvas entitled to a deduction 
of the full allovvance for depreciatıon contaıned in section io (2) (vz) of the İncome-tax Act, 











1. (1926) ILR 4g All 292 3 (1886) ILR ıo Mad ır. 
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Held, thaton he vvording ofthe section, the assessee vvas entitled to an allovvance əsifthe machinery 
had been vvorked throughout the year Tis interpretatıon of the section vvill nöt affect tle İncome- 
tax authorıtıes detrımentally inasmuch as the allovvance of the full 3mount for the year of account 
vvill only mean that the benefit conferred on the assessee by sectton ro (2) (vz) vill be more qurckİiy 
vvorked out 


Held further, that sub-section (3) of section io and. sub-section (2) of section 26 could not gövern 
section TO (2) (oz) because sub-seçtion (8) of section ro cannot deprive the  assessee of vvhat he s 
entıtled to under clause (zz) of sub-sestion (2) of section ro and. süb-section (2) of section 26 is not 
concerned vvıth the computatıon of tax, 

Case referred to the Hıgh Court by the Income-tax Appellate Trıbunal under 
section 66 (?) of the Indıan Income-tax Act, ıgo2 (Act XI of ıgə2), as amended by 
sectıon 92 of the Income-tax Amendment Act (Act VII of r939), m Applicatıon 
66 R. A. No. 49 Madras əf 1944-1945 (Assessment year 1942-1943) on its file. 


C. $. Rama Rao Sahıb for Ağplıcant. 
T. V. Vısıvanatha Ayar for Respondent. 


The Vudgment of the Court vvas delrvered by. 


The Chef Tustce-—YVhe assessee is a İimmited hability companya Düuring the 
vvhole of the year of account (I942-48) ıt carrıed on business in electrical stores 
in the dıstributıon of electrıcıty For part of the year, namely, from the oğrd 
Tanuary, 1942to the şıst March, 1942, it also carried on an oll mill business. 
Although the oıl mill had only vvorked for tvvo months and seven days ın the year 
of account, the company claımmed to be ehtutled to deduct the full allovvance for 
deprecıation contemplated by sectıon ıo (2) (o?) of the Income-tax Act. The 
Income-tax Officer held that the company vvas only entıtled to a proportıonate 
allovvance and thıs decision vvas accepted by the Appellate Assistant Commissıoner. 
On appeal by the assessce to the Income-tax Appellate TTrıbunal, the decision of 
the Appellate Assistant Commiıssıoner vvas reversed "The Trıbunal held that on 
the vvordıng ofthe sectıon, the assessee vvas entitled to an allovvance asıf the machinery 
had been vvorked throughout the year. 


At the ınstance of the Commiıssıoner of İncome-tax, Madras, the "Tribunal has, 
under section 66 (r) of the Act, referred to thıs Court the follovvıng question : 

“ VVhether on the facts and ın the cırcumstances of the case vvhen the assesseec actually used the 

plant and machınery for the purpose of hıs business ın the previoug year only for a period of tuvo 
months and seven days, the assessee can be granted a depreciatıon allovvance under section o (2) (zz) 
for the vvhole period of the prevıious year ın question ”” 
VVhıle conceding that there is no ındıcatıon ın clause (oz) of sub-section 2 of sec- 
tion 1o that the allovvance for depreciatıon is dependent on a time factor and that 
if the clause stood alone the assessee vvould be entıtled to the full allovance, Mr. 
Rama Rao Sahıb on behalf of the Commisstoner says that sub section (3) of sec- 
tıon 10 and sub-section (2) of section 26 gövern the clause and make it necessary 
to read it as the department has read ıt. 


VVe can find nothing in sub-section 3 ofsection To or in sub-section 2 of section 26 
to support this argument Sub-sectıon $ of section To reads as follovvs : 

““ VVhere any buldıng, machınery, plant or furniture in respect of vvhich any allovvance is due 
under clause (zə), clause (v), clause (əz) or clause (vn) of sub-section (2) is nöt vvholly used for the 
purposes of the business, professıon or vocatıon, the allovvance shall be restrıcted to the faır proportional 
part of the amount vvhıch vvould be allovvable if such bullding, machinery, plant or furniture vvas 
vvhollv so used ” 5 : 

"This sub-sectıon only makes provision to meet a sıtuatıon vvhere the machınefy is 
used ın part for the business Of the assessee and ın part for other purposes İn this 
case the machinery of the ol mill vvas used vvholly for the assessee”s business. "The 
vvord ““ vvholly ” does not mean vvholly throughout the year. Clearly sub-section 
(3) cannot deprıve the assessee of vvhat he is entitled to under clause (zz) of sub- 
section (2) 

Sectron 26 (2) ıs merely a provision to meet the case vvhere a person carryıng 


on a busıness, profession or vocatıon 1s succeeded in the course of the year of account 
by another person vvho carrıes on the same business, profession or vocation. The 
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Prıvy Council pormted out in /zdzan İron and Steel Co , Lid, v. Commisstoner of  İncome- 
tax, Benğal1, that this sub-şection (2) of section 26 is not concerned vvith the computa- 
tıon of tax, but vvith the person upon vvhom the hability is imposed VVhen one 
vvants to compute vvhat ıs payable by vvay of tax, one has to go to section 10. 


Mr Rama Rao Sahıb has suggested that the yudgment ın thıs case supports 
his argument, but vve do not agree "There the appellapnt company had taken over 
the busıness of another company as and from the and December, r936 “The com- 
pany vvhose business vvas taken over had vvorked at a loss and its unappropriated 
deprecıatıon allovvance stood at a very large figure "The contract betvveen the 
tvvo companıes contaıned a clause assıgnıng to the appellant company, so far as 
vvas capable of being assıgned, any clarm vvhich the old company had in respect 
of unabsorbed deprecratıon allovvance By virtue of this assıgnment, the appellant 
company clamaed to be entitled to set off against its profits the unabsorbed deprecia- 
tıon allovvance of the old company, but the Prıvy Council held othervrise This 
vvas the sole question ın the appeal "The question novv before us vvas not even 
raısed before their Lordships 4nasmuch as their Lordships did hold that section 
26 (2) as ıt yvas before its amendment vvas not concerned vvith the computatıon 
Of tax, their yudgment, if anythıng, is against the argument novv advanced on behalf 
of the CommiıssioneT. 


VVe hold that the Income-tax Appellate Tribunal rightiy decided the case 
and consequently ansvver the questıon referred ın the affirmatıve (VVe may 
add that this ınterpretatıon of the sectıön vvill not affect the Income-tax authorities 
detrımentally. "he depreciation can only be allovved to the extent of the cost 
Of the machınery and the allovrance of the full amount for the year of account 
vvill mean that the benefit conferred on the assessee by section ro (2) (oz) vvill be 
more quıckly vvorked out 


The Commissıoner must pay the costs of the assessee—Rs. 250. 
V.s. —— Reference ansısered. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS 


PRESENT "—SIR ALFRED HENRY LTONEL LEACH, CTref Tusüce AND Mh. /usrıcr 
LAKSHMANA RAo. 


Chem Abbheong represented by K. N. K. Subramanıam 
” Chettiar . -Aöbellant”" 


0 


M. A Packırı Mahomed Rovvther and others . .  Ftestondentşs 


Cunil Procedure Code (V of 1908), section 83, Exblanaton—" Ahen enemy residing in a foreign country” 
—İnterbretafıon—Person reşiding in foreign country in the temğorary occubatıon of an enemy army —Defence of 
nda Rules (1999), rules 97 and 2— Aöbücability 


An enemy armyın temporary occupatıon of a foreign country cannot be said to be the “ Govern- 
ment” of that countrv so as to make a person residıng ın such country an alıen enemy, vvho is prohi- 
bıted by section 83 of the Code of Civil Procedure from suing in any British İndian Cöürts 


Such a resident cannot be said to be an “ enemy ” vvithin the meaning of rüle 97 of the Defence 
of Indıa Rules read vrith rule 2 


Thenabba Chethar v İndian Overseas Bank, Ltd , (ıg43) 2 MLİ or and Manasseh Film Co v. 
Gemınt Pictures Circut, (1944) 1 ML/T 568 İLR (944) Mad ıoq, approved 


Difference betvvesn English Trading vvith the Enemy Act, section 15 (1) and the Defence of İndia 
Rules, rule ə (2) (a) pomted out and Sog/zach: (V/O) v Van Udens Sehoebvaert En Agentuur Maatschabbı 
(V V Qebr), (ıg43) A C 20g, distinguished 


Becıision of Byers, / , in Packir? Mahomed Rorother v Chos) Ah Choong, (1944) 2 ML İ 2998, reversed, 

Appeal under clause 15 of the Letters Patent agaınsi the yudgment and decree 
of Byers, / ,t dated ?7th August, 1944, ın S A No so of 1949 preferred to the High 
Court agaınst the decree of the Court of the Subordınate Pudge, "Tanyore, in 
A S No 142 of ıg42 preferred agaınst the Court ofthe District Munsiff of "Tanyore 
in O S No. rı8 of ı989 
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FU Srimvasan for Appellant 
M S. Venkatarama Aəyar and T S Venkatarama Asyar for Respondents. ” 
The Pudgment of the Court vvas delivered by 


The Chef Tustce.—This appeal has given rise to an interesting argument, 
but vvhen ihe statutory provısıons vvıth vvhich it is concerned are examıned the 
decısıon does not present great difficulty 

On the ozth August, r938, the appellant, a Chinaman, carryıng on business 
at Penang ın the Federated Malay Stətes, ınstıtuted a suit in the Öourt of the Dıs- 
trıct Münsif of Pattukottar, the surt vrhich has given rise to this appeal He had 
business dealıngs ın Penang vuith one Sheik Alı, vvho vas the aşsıgnee of a mortgage 
created on the goth August, rgə2 by the father ofthe first, second and thırd defendants. 
On the əşrd April, iggo, Sherk Ali left a vill under vhich he bequcathed all his 
properües to the plaıntıff ın satısfactıon of money vvhich he ovved to him. The 
testator died on the o8th May, 1930 “Thesurt vras to enforce payment ofthe amount 
due under the mortgage of goth August, raz, the property covered by ıt bemg 
situate ın the yurısdıction of the District Münsiff of Pattukottaı: The cause title 
shovvs ten defendants As vve have ındıcated, the first three defendanis are the sons 
of the mortgagor. “Lhe fourth, fifth, sıxth and seventh defendants are the heırs 
of a subsequent mortgagee. "The eighth, nınth and tenth defendants are the herrs 
of the fist defendant vvho died pending the suit 

By a yudgment dated the röth August, ıgqı, the District Münsiff of Tanyore 
to vvhose Court the suit had been transferretl, dısmıssed it. He found on the issues 
raısed by the defendants that the testator vvas not of sound dısposıng state of mind 
vvhen he executed the vvill, that the vvill vvas invalıd under the Mahomedan lavv 
and that the mortgage deed had in fact been dıscharged by a payment made to 
the brother of the testator "Te plaıtıff appealed to the Court of the District 
.Tudge, VVest "Tanyore, but the District Tüdge transferred the appeal to the Court of 
the Subordınate Pudge "The appeal vvas filed on the zoth. October, rar and vvas 
heard on the ond October, 1942 The Subordinate Tudve gave his yudgment on 
the T6th October, rıg42 He found that the testator vvas ın full possessıon of hıs 
mental facultıcs at the time of the executıon of the vvll, that the vvill: vvas valıd, 
and that the mortgage debt had not been dıscharged Defendants 4 to 7 appealed 
to thıs Court “The appeal vvas heard by Byers, / ,? vrho allovvedit on the ground 
that the appeal to the Subəordınate Tudge vras not maintafnable because at the tıme 
of the hearing the plaıntıff vas an enemy vvithin the meanıng ofrule 97 ofthe Defence 
of İndia Rules read vith rüle o Betvveen the filing of the appeal in the District 
Court and the hearıng of it by the Subordinate Vudge the Vapanese had overrun 
the vvhole of the Federated Malay States and the Straıts Settlement. Sıngapore 
vvas occupied by the Tapanese on the ısth February, 1942, but the date of their 
occupatıon of Penang has not been given İt vvas some short time before the occu- 
patıon of Sıngapore In interpreting the Defence of India Rules vvhich have 
bcarıng on the matter the learned Tudge placed great reliance on the decision 
of the House of Lords ın Sog/7acii (V/O) v Van Udens Schoebvaert En Agentuur Maat- 
schabby UN V. Gebr)? “The learned Tudge gave a certificate vvhich: has: allovved 
the plaintıff to file the present appeal under clause ış of the Letters Patent 

Before examınıng the provısıons of rule ə and rule 97 of the Defence of Indıa 
Rules vve vvill look at the provisions of section 83 of the Code of Civil: Procedure. 
This section vvas not referred to by the learned Vudge. It reads as follovis : 


“ (1). Allen enemies residing. in British İndia viith the permission of the Central Government, 
and alten frıends, may sue in the Courts of British İndia, as if they vvere subyects of His Mayesty 


(2) No aleen enemy residing in British İndia vuthout such permission, or residing in a foreign 
countrv, shall sue ın any of such Courts 


Exblanatıon —Every person residing in a foreign country the Gövernment of vvhich is at vvar 
vvıth the United Kingdom of Great Britaın and Treland, and carryıng on business in that coüntry 
vvithout a İicense in that behalfunder the hand of one of His Mayesty”s Secretarıes of State or ofa 
Secretary to the Central Government shall, for the purpose of sub-section (2), be deemed to be an 
alıen enemy residıng in a foreign country” 
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The explanatıon ıs the ımportant part of the sectıon so far as thıs case ıs concerned. 
The plaıntiff ıs not an alıen enemy vvithin the meaning of the section because the 
Government of the Federated Malay States vvas not at vvar vvith the United Kingdom. 
The vvord “ Government” must mean the recognısed Government of the country. 
It vvould be doing violence to the vvordimg) of the section to hold that it includes 
an enemy army ın temporary occupatıon of the country "Therefore, so far as 
the Code of Civil Procedure is concerned, the plaintaff vvas entitled not only to 
ınstitute (he surt but to procced vvith the appeal in the Subordınate Court 


The Defence of India Rules are framed under section 2 of the Defence of İndia 
Act, 1930 Sub-rule (r) of rule ə defines “ enemy ” as any person or State at vvar 
vvıth Hıs Mağesty Sub-rule (2) defines “ enemy territory”” as meanıng. 

€ (a) any area vvhich is under the sovereignty of, or admınıstered by, or for the time bemg in 
the occupatıon of, a State at vvar vvıth His Mayesty, not bemg an areaın the occupatıon of Hıs Mayesty, 


or of a State alled vvıth His Mayesty and (2) any area vvhich may be nötified by the Central Govern- 
ment to be enemy terrıtory for the purposes of these rules or such of them as may be specıfted in the 


notıificatıon ” 
Rule o? ıs the first rule ın Part XV, vhıch relates to the control of tradıng vith an 
enemy. İt rqads as follovis “ 

“ For the purposes of this Part the expressıon “enemy ” means— 

(a) any State, or Sovereıgn of a State, at vvar, vvrth His Mayesty, or 

(5) any individual resident in enemy territory, or 

(6) any body of persons constituted or ıncorporated ın enemy terrıtory, or in, or under the 
lavvs of, a State at vvar vvith His Mayesty, or e 

(4) any other person or body of persons declared by the Central Government to be an enemy, 


or 
(6) any body of persors vvhether incorporated, or not carryıng on busıness ın any place, if and 
so long as the body ss controlled by a person vvhö, under thıs rule, ıs an enemy, or 


(f) as respects any business carried on in enemy territory, any ındıvıdual or body of persons, 
vvhether ıncorporated or not, carryıng on that business” iL 
If the plaımtıff is to be regarded as beimg resident ın enemy territory, or carryıng 
on business ın such terrıtory, ıt is accepted that he could not have prosecuted the 
appeal ın the Subordınate Court untul after the suspensıon of the hostılities. Mr. 
Tustice Byers considered that the plamtiff vvas a resıdent ın enemy territory vvithin 
the meanıng of rule 2 (2) (a). 

"This rule differs in a şmaterial respect from the corresponding provision in the 
English lavv. The corresponding: provision in the English lavv is section 15 (1) of 
the Trading vvith the Enemy Act, 1939 Tt defines “ enemy territory ” as meanıng 
“€ any area vvhich is under the sovereignty of or ın the occupatıon of a povver vvith 
vyhom His Mayesty ıs at vvar” "The vvords “ not bemg an areaın the occupatıon 
of His Mafesty or of a State allied vrth His Mayesty ”, vrhich appear in the İmdian 
Rule,are not there Under the English Act Penang after its occupation by the )apanese 
undoubtedliy became enemy terrıtory The question then ıs, vhat is the meanıng 
to be attached to the vvrords “ not bemg an area ın the occupatıon of His Mafesty 
or of a State allıed vvith His Mayesty ” to be found in the Indian Rule? İn our 
ypudgment they can only be read as meanıng “ not being an area vvhich vvas ın 
the occupatıon of Hıs Mafesty or of a State allıed vvıth His Mayesty” "The vvords 
“€ not being an arca ” must have reference to the vvords ” any area ”? vvith vvhich 
the rule opens. Under the rule there are three categorıes of enemy terri- 
tory, namely, (z) terrıtory vyhıch ıs under the sovereignty of a State at vvar vvith. 
Hıs Mafesty, (ız) territory vrhich is being adminıstered by a State at vvar vvith His 
Mağösty, and (zzz) territory vrhich for the tume beımg ss in the occupatıon of a State 
at vvar vvith His Mayesiy İf the vvords “ not being an area mn the occupation of 
His Mafesty ” are not to be read in the vvay vve read them, the provısıon vvith regard 
to the terrıtory occupied by the enemy vvould be meanıngless because an area cannot 
be in the occupatıon of both at the same time 

VVe are confirmed ın our opinion vrhen vve look at clause (2) of the rule. That 
clause provıdes that the Central Government may declare terrıtory in any area to 
be enemy territory, that means terrıtory in any part of the vvorld. VVe can only 
gather the intention of the Government of India m framıng these rules from the 
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vvordıng, and looking at clauses (a) and (2) of the rule it vvould appear that the 
ıntention of the Gövernment vvas not to treat territory temporarıly overruni by the 
enemy as enemy terrıtory unless the need should arıse VVe are told that there has 
been no notification issued declarıng Penang to be enemy territory and consequently 
it must be presumed that there vvas no necessıty for treatıng it as such. 


The same question has arısen tvvice in cases tried on the original side of this 
Court by Chandrasekhara Aıyar, İT., vvho came to the same conclusion Those 
cases are 7 henabba Chetttar v İndian Overseas Bank, Lid 1 and Manasseh Film Co. v. 
Gemim Pactures Corcint? 


As Penang vvas not at any tıme material to thıs suit enemy terrıtory vvithın the 
meaning of the Defence ofTndia Rules, the plaıntıffvvas not an enemy and, therefore, 
the provısıons of Part XV of the Rules do not apply to him so far as this case is 
concerned. 2 


VVe do not regard the decısıon of the House of Lords in Soz/7ac££ (V/O) v. Van 
Udens Schoeğvaert En Ageniuur Maatschabby (UV. V Gebr )8, as havıng real bearıng. 
Not only ıs the English lavv different but the fact$ are different “There the res- 
pondents, a Dutch company, carryıng on business at Rottendam chartered a vessel 
to the appellants. "Thıs vvas before the outbreak of the vvar betvveen Brıtain and 
Germany ın September, 1939. After the vvar had begun disputes arose betvveen 
the partıcs and the respondents sought arbıtratıon ın London in accordance vvıth 
the provisıons of the Charterparty. "This yvas in Aprıl ıg40 "The Germans did 
not invade the Netherlands until May, ı040 After thıs event had happened the 
appellants refused to proceed vvith the arbıtratıon on the ground that the respondents 
should be treated as alıen enemses, İn this attıtude the appellants vvere supported 
by the arbıtrator vvrhom they had nomıinated "The result vvas that on the əqth 
Tune, ig4r, the respondents took out a summons before the Master asking for the 
appomtment of an umpıre “The Master appointed an umpire and his decision 
vvas upheld by Asqurth, T., sıttıng ın chambers “The appellants appealed "They 
contended that both under the common lav and the Trading vuth the Enemy Act, 
1939, therespondents vvere not entitled to proceed vvith the arbitratıon until hostılities 
had ceased “The Court of Appeal held that the respondents vvere not alıen enemies 
at common lavv but that they must be treated as such under the Trading vvıth 
Enemy Act. Durıng the hearıng of the appeal counsel (for the respondents ıntı- 
mated that there vvould be no düfficulty ın getting the sanction of the Treasury and 
Board of Trade to permit the arbıtration proceedıng and the hearıng vvas adiourned 
to enable them to obtaın permıssıon. "The Treasury and Board of "Trade both gave 
their sanctıon and consequently the appealvvas dısmıssed “The appellants appealed 
to the House of Lords. "The House of Lords held that under the Act and at common 
lavv the arbıtratıon could not be proceeded vvith during the vvar, Tüheir Lordshıps 
also held that nerther the Treasury nor the Board of Trade could vvith retrospectıve 
effect give sanction to such a course "The result vvas that the appeal vvas allovved 
and the summons taken out after the ınvasion of Holland by Germany vvas dismıssed. 


VVe consıder that Byers, İ., erred in applyıng the principles laid dövn in that 
decısion to the present case VVe have already ındicated that if rule ə (2) (a) of 
the Defence of İndia Rules had been on all fours vvith section 5 (1) of the English 
Trading vuth the Enemy Act, r99, the Court vvould be bound to hold that Penang 
vvas enemy terrıtory vvhen the appeal to the Subordınate Tudge came on for hearıng 
and therefore could not be proceeded vvıth “There is hovvever an important difference 
betvveen the tvvo enactments and of such a nature that the decısıon of the House of 
Lords relatıng to the "Tradıng vvıith the Enemy Act cannot have bearing here Nor 
can the common lavv be applıed in the present case The suit vvas ınstituted ın a 
mofussil Court Even ifthe common İlavv had applıed it cannot override an Indian 
statute 1n Bank of England v Vaghano Bros $, Lord Halsbury, L C , pointed out 
that vvhere a statute ıs expressİy saıd to codify the lavv, the Court is notat liberty to 


ım. 
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go outside the Code because before the exıstence of that Code another lavv prevaıled. 
By reasön of the provısıons ofthe Code of Civil Procedure the plaintiff had full right 
to sue and to prefer the appeal from the decısıon of the Dıstrıct Munsiff 


For the reasons given the appeal must be allovved and the case remanded to 
Byers, / , to decide a question left open, namely, vvhether the vvillis valıd according 
to Mahomedan lİavv : 

The appellant ıs entıtled to the costs of the appeal to thıs Court "The costs 
of the second appeal vvll abıde the result of the further hearıng. "Vhe appellant 
is entitled to a refund of the court-fee paıd on the memorandum of Letters Patent 
Appeal : 

K.s. ——- 4 böcal allomed, 

IN THE HIGH COURT OF TUDİÇATURE AT MADRAS. 

PRESENT -—SIR ALFRED HENRY LTONEL LEACH, Cözef Tustüce AND Mh YTusrice 
LAKSHMANA RAO 
Merla Veeramma, Zamındarinı Velangı, represented by general 

povver-of-attorney holder, N Ramayya and others . Abğğellaniş ” 


2 
Villury Ramanna and another Resbondenis 


Madras Estateş Land Act (1 of ıgo8, as amended o 1984)), sechons 145 (2) and 147 (1)-—Purchase from 
battadar of lands covered by patia ın resbect of tohich rent decree had been bassed— Notıce of burchase given to 
(andholder—Subsequent sale in execulton of the decres unthout note to (he burchaser—Nulliy 


VVhere after the passıng of a rent decree agaınst a pattadar the lands covered by the patta vvere 
purchased by a stranger and notıce of such sale vvas duüly given to the landholder under section 145 (2) 
of the Madras Estates Land Act, an attachment and sale of such lands ın execution of the rent decree 
vvıthout a notice to the purchaser must be regarded as a nullity and the purchaser cannot be bound 
by ıt 

Subbarayılıı v: Arunachala .Nadar, (ı986) yo ML. 576, approved , Kanchamalat Pathar v 
Shahaynı Raşah Sahib, (ıg35) yo ML 162 İLR so Mad 4öt (FB ) and Razhunath Das v Sunderdaş 
Eühetn, (ı914) 2?” MLl) iso LRqrlAosı İLR 42 Cal 72 (PC), applied and Ağğanna 
Sastrı v Raşa Sobhanadını, (ıgqı) o ML. 947, disapproved 


The fact that the purchaser appeared at the sale and presented a petition askıng that if the , 
sale vvas to take place a figure mentıoned by him should be fixed as the upset price, did not obviate 
the necessıity for notıce to hım and valıdate the sale 

Chandra .Nath v .Nabadımıb Chandra, A TR ıggı Cal 476, dıstinguished 


- Appeal agaınst the "decree of the Court of the Subordınate yudge, Ellore, 
in A. S. No 248 of 1944., preferred agaınst the decree of the Court of the Dıstrıct 
Munsiff, Kovvur, in O S No I?6 of igqı 

Ch. Raghasa Rao and K. V Rangacharı for Appellants 
S, Venugobala Rao for Respondents 
The Tudgment of the Court vvas delivered by 


The Chef Tusüce-—Yhıs second appeal has been placed before a Bench for 
hearıng as tvvo yudgments of this Court vvhich have bearıng on the question of 
lavv mvolved are in conflict The first vvas delivered by Venkataramana Rao, ), 
in Subbarayulu v Arunachala Nadart and the second by VVadsvvortb, 7, in Ağğanna 
Sasiri v Raya Sobhanadr.? 

Before turnıng to the lav ve vvili state the facts., On the goth October, 1937, 
in S S No 8ao of ı997 filed ın the Court of the Deputy Collector, Kovvur, under 
the provısıons of section 77 of the Madras Estates Land Act the first defendant 
obtaıned a rent decree agaınst a ğa/dadar By three sale deeds dated the r8th 
August, 1937, 7th September, 1937 and əgth March, 938, respectively, the plaıntıfis 
purchased portıons of the land covered by the öaifa Notice of the sales vvas duly 
given to the landholder under section 145 (2) of the Act On the 7th February, 
1939, the first defendant applıed for executıon of the decree but he gave no notıce 
Of the applıcatıon to the plaıtıfis “The lands purchased by the plaıntıfis from the 
orıgınal ğatladar vvere attached and on the o8ih August, 1939, vvere sold in public 
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auctıon "The purchaser vvas the second defendant “The plaıntiffs then filed in 
the Court of the District Münsiff of Kovvuür the suit vvhich has given rise to this 
appeal “They pleaded that the second defendant had "bought the lands as their 
benamıdar and that the sale vvas ınvalıd for vvant of notice to them of the exetution 
proceedıngs. The defendants averred that the second defendant vvas therr benamıdar, 
that notıce to the plaıntıfis vvas not necessary ınasmuch as they had knovvledge 
of the executıon proceedıngs and that they vvere estopped İrom questıonıng the 
valıdıty of the sale as the first plaıntıff vvas present at the auction 


The District Münsiff held that the second defendant vvas the benamıdar for 
the first defendant and that the sale vvas voıd for vvant of notıce, but the plamtıfis 
by their conduct vvere estopped from questıonıng its valıdıty Consequently he 
dısmissed the suıt "The plaıntıfis appealed to the Subordinate Tudge of Ellore. 
He held that the sale vvas ıllegal,for vvant of notice to the plaintifis and that they 
vvere not estopped from questioning the valıdıty of the sale On these findıngs 
he decreed the suıt “The defendants have appealed. 


Sub-section (1) of section iq of the Madras Estates Land Act states that 
vvhenever a holdıng or a portion öfit is transferred or vvhenever it devolves by ope- 
ratıon of lavv, the landholder shall, subyect to the provısıons of the section, be bound 
to recognıse the transfer or devolutıon and enter ınto a fresh engagement. Sub- 
section (2) says that vvhere a holding or a portion is transferred by the act of a ryot, 
the landholder on recervıng notıce in vvriting from the transferor and the transferee 
shall recognıse the transfer As vve have already ındıcated that notıce vvas given 
before the executıon proceedıngs vvere ınstıtuted. 


Sub-sectıon Iı (a) of section 147 says that all acts and proceedings commenced 
or had under the Act agaınst the transferor or hıs co-sharers prıor to the gıvıng 
of the notıce under sub-section (2) of section 145, in so far as such acts and proceed- 
ıngs affect or purport to affect the land on vvhich the arrear is due, the crops grovving 
thereon and the produce gathered therefrom, shall as agaınst the transferec or co- 
sharer be as valıd and effectual as if such acts and proceedings had been commenced 
or had agaınst the transferee or co-sharer hımself and he had been the defaulter. 
The sectıon clearly implies that proceedings taken after notice under sub-section (2) 
Of section 145 are ınvalıd if notice is nöt given to the transferee 


The plaıntiffs” contentıon that as notice vvas not given to them ofthe execution 
proceedıngs they are not bound by the sale ıs supported by the yudgment of Venkata- 
ramana Rao, 1 , ın Suböarayulu v Arunachala .Nadar1 İn that case a holding vvas 
sold ın 1918 to the plaıntıffın execution of a mörtgage decree obtaıned against the 
registered pattadar "The plaıntıff gave notice of his purchase to the landholder 
under section 146 of the Madras Estates Land Act by producıng the sale certificate 
before hım "The landholder recognısed the transfer and thereafter receıved rents 
from hım Before the plaıntıff had purchased the property the landholder had 
obtaıned a rent decree agaınst the registered öailadar. İn 1926 he applıed for the 
executıon Of this decree, giving notice only to the registered ğazladar. “The plaintiff 
vyho had been payıng rent to the landholder from 1918 onvvard, vvas entırely ignored. 
It vvas held that ın such cırcumstances the sale vvas illegal for vvant of notice and 
therefore the plaıntıff vvas not affected by ıt. 


The appeal ın $z?5arayılu v Arunachala .Vadar,) vras heard before the passıng 
of the Madras Estates Land (Amendment) Act, 1934, vvhıich incorporated in sec- 
tion 145 the provısıons of section 146, vvhich vvas consequently omütted $rom the 
Act Mr Vustice Venkataramana Rao said that under sections 146 and 147 once 
the transfer had been notıfied to the landholder eıther by the notıce ın vriting or 
by the production of the sale certificate and the transfer had been recognısed, the 
transferee could not be bound by any proceedıngs commenced thercafter vvıthout 
notıce to him He quoted in support of his interpretation of these sections a passage 
from the yudgment of Oldfteld and Ramesam, İl., in Sr? AZahant Prayag Dosşyee v. 
Sarangağanı Chettar?, vyhere they said vvith reference to section 146 
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“ VVe read the section as layıng dovvn that vvhere there has been a transfer, vvhether before the 
commencement of the Act or after it, the transferee vvill be entutled to be ımpleaded in proceedings 
if he gives the nötice vvhich sectəon 146 psesctibes but that until he does so, the existing pattadar vvill 
still be the person vvith vyhom the landholder has to deal” 


The facts ın Ağğanna Sastirı v Raya Sobhanadrı1, vvere these A landholder obtaıned 
decrees ın tvvo rent suıts. At a sale held ın execution of the earlier decree a portion 
of the holdıng vvas purchased by the appellant He did not produce the sale certi- 
ficate before the landholder, but he paid the rent to hım and vvas given a receipt 
shovving that ıt had been paıd on hıs ovvn account İn subsequent years the rent 
vvas paıd by the appellant”s agent, but the receıpts vvrongly ındıcated that it vvas 
paıd on account of the registered öaföfadar. 1n 1933, the landholder proceeded to 
execute the second decree vvhıch he had obtaıned mn 1924 VYVithout notice to the 
appellant he brought the holding to sale and purchased it himself Subsequently, 
the landholder eyected the appellant vvho filed a” suıt to recover possessıon “Tvvo 
contentıons vvere raısed ın the appeal, One vvas that the sale vvas bad for vvant of 
notıce to the appellant and the other vvas that the sale vvas bad because a charge 
in respect of the arrears vvhıch had accrued due after the first decree must be deemed 
to have been svıped out by the first sale so far as the habılity of the portion of the 
holding sold vvas concerned 


VVe are here concerned only vvith the decısıon on the first question Mr 
Tustice VVadsvvorth reyected the plea of the appellant that the sale vvas bad for vvant 
Of notıce, because he considered that there vvas no necessity under section 117 Of 
the Madras Estates Land Act to give to the defaulter personal notice of a sale mn 
executıon of a rent decree "The kınd of notice contemplated vvas by beat of drum 
in the village and by an affixture ın a conspıcuous place ın the village İf this 
had been a case of a sale by a sale officer under the orders of the Collector passed 
under sectıon 116, vve should have agreed vvith the learned Tudge : but the sale 
vvas not under that section A landholder has tvvo remedies against a. defaulting 
tenant. He can, if he vvıshes, file a suit to recover the arrcars ofrent under section 77 
of the Act (Ifthe tenant has only defaulted ın respect of the current year s revenue 
the landholder can apply for the sale of the holdıng under the more summary pro- 
cedure provıded by sectıons 111 to 181 SSection iii says that vhen an arrear is 
not paıd vvithın the revenue year ın vvhich it accrued due, it shall be lavrful for the 
landholder to sell the holdang or any part ofit in the manner provided in the Act 
in $atısfactıon of the arrear and ofınterest and costs, if any, of the sale Section rr2 
states that vvhen the landholder ıntends to avaıl himself of the povvers given by 
section 111 he shall serve upon the defaulter through the Collector a vvritten notice 
statıng the amount due for arrears, ınterest and costs, if any, the period for vvhıch 
and the holdıng ın respect of vvhich it is due and informing hm that if he does not 
pay the amount or ınstıtute a sur before the Collector contesting the right of sale 
vvıthin thirty days from the date of the service of the notice the holding or any part 
specifted ın the notice vvill be sold VVhen this notice has been served on the tenant 
the Collector can take actıon under section 116 if no suit has been instituted. "The 
section requıures the Collector himself to ıssue notice to all the parties and hear such 
of them as appear before hım VVhen this has been done it is the duty of the 
Collector to determıne the extent of the land to be sold, the İlots if any vvhich shall 
be sold, the order ın vvhich the lots shall be sold and the estimated value of each of 
them He shall then order the sale, appoınt, an officer to conduct ıt, dravv up the 
proclamatıon of sale and direct notıce ofitin the vernacular of the taluq to be posted 
ın hi$ office and ın the taluq office VVhen these formalıtıes have been complied 
vvith the selling oflicer takes charge and conducts the sale 


It is quite clear that no further notice is necessary in the case of a sale vvhich 
has been ordered ın accordance vvith section 116 büt it is qurte a different matter 
to say that no notıce shall be given to a transferee vvhen there has been a rent suit 
and the landholder ıs proceedıing in execution of the decree obtamed by him therein. 
Section 145 (2) read vvith section 147 (1) makesit quite clear that notice is necessary. 
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VVhere notice ıs required and ıs not given, the transferee cannot be affected by 
anythıng done behind his back İf the property is sold mn such cırcumstances, the 
sale is mvalıd In Kanchamalat Pathar v Shahanı Rapah Sahıb3, a Full Bench of this 
Court held that a sale vvas void and not merely voidable vvhere no notice had been 
served on the legal representatıves of the yudgment-debtor ın accordance vvith 
Order ər, rule oo (1) of the Code of Civil Procedure İn Raghanath Daş v iSunderdas 
Khetn?, the Privy Council held that a sale in execution vvhich had taken place 
behınd the back of the Official Assıgnec vvas voıd.  VVe consider that the correct 
vıevv of the lavr vvas taken by Venkataramana Rao, 1 , ın Subbarayılı v Arunachala 
Nadar3, vvhich means that the sale complained of by the plaıntıfis müst be regarded 
as a nullhty 2 


VVhıle not suggesting that the döctrine of estoppel applıes in this case Mr. 
Raghava Rao on bebalf of the appellants has contended that the plaıntıfis dıd ın 
effect, get notıce of the executıon proceedıngs He bases hıs contentıon on the 
fact that the day before the sale vvas due to be held the first plaintıff heard that 
it had been fixed for the next day. The sale vvas held at the house of the second 
defendant and the first plaıntıff attended at the tıme appointed. Before dormg so, 
he handed ın a petition to the Deputy Collector in vvhich he said that he vvas the 
purchaser of the land and asked that if the sale vvas to take place ihe upset price 
should be Rs. roo At the sale the property vvas knocked dovm to the second 
defendant vvhose bid vas Rs io, As he vras present at the sale the first plamtıff 
vyas asked to sıgn the list of bidders and this he did Ttis suggested that his presence 
at the sale obvıated any necessıty for notıce of the executıon proceedings. VVe 
cannot accept this contention. "The first plaintiff vvas not served vvith. notice. At 
the last moment he heard that the sale vras gömg to take place and he did vhat 
he considered best for himselfin the cırcumstances This certainly did not valıdate 
the sale Mr Raghava Rao has pressed upon us the decision of the Calcutta Hıgh 
Court ın Chandra .Nath v .Nabadunb Chandrat, but a perusal of the yudgment makes 
ıt obvious that ıt renders no support to the appellants. "There notıce vvas not 
issued to the Pudgment-debtors under Order ər, rule əə of the Code of Civil Pro- 
cedure, but notıce vvas issued under Order ör, rule 66, and in pursuance of that 
notice they appeared For tvro years they contested the rıght of the decree-holder 
to brıng the property to sale. İt vvas only vvhen their obyections vvere finaliy over- 
ruled that they pleaded the absence of notıce under Örder ar, rüle 22 VVhile 
recognısıng that vvhere a party entutled to notice under Order or, iule 22, does not 
in substance get notıce the sale vvhich follovvs vvill be vvıthout yurisdiction, Rankın, 
C.T , said on the facts of that case it vvould be merely pilmng unreason upon technı- 
calıty to hold that the sale vvas not ın order. There the yudgment-debtors had ın 
effect recerved notıce and had appeared. That ıs not the case here. 

For these reasons vve dısmıss the second appeal vvith costs 

KS. -—- Abbeal dismissed, 

IN THE HIGH GOURT OF VUDICATURE AT MADRAS. 


PRESENT —ĞSIR ALFRED HENRY LıoNEL LEACH, Chef 7ushce AND Mi PusricCE 
LAKSHMANA RAo. 


Abdul Kader Rovvthen .. Apğellani" 


0. 
Velu Nayar 5 , — Resğondent. 


Malabar Comğensahıon for Tenanis İmbiotemenis Act (1 of goo), sechbon 3 (1)—Lessec of uacant landş 
anthin  Münicbal hmits—Erectton of sheds for irade burbose—Emcton of lessee— Value of sheds— V/hether 
can be clatmed as an “ improveement ” 

The Malabar Compensatıon for Tenants Improvements Act of r899 does not extend b.yond 
agrıcultural leases and leases of vacant sites let for the purpose of butlding houses thereon. 

VVhere the lease of certaın lands vvithin Münicipal limits vvas for the purpose of enablıng the 
lessee to carry on his timber trade, and the lessee havıng put up sheds on the leased land for 
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purposes of hıs trade the questıon vvas raısed vrhether he vvas entitled to the value of the sheds as an 
ımprovement vvithin the meaning of the Act before he vvas evicted. 


Held, that the Malabar Cömpensatıon for Tenants Tmprovemenis Act vvas inapplıcable to the 
case, and that the lessee vvas not entitled to claim the value of the sheds as an “ improvement ” vrithin 
the meanıng of the Act 


Chathukutiy v Kunhağbu, (1927) 3 ML 24 ILR soMad Sig, Pathumma Ummav A Moöhi- 
dleen, . IR ıg28 Mad og and Axarı v Ası Ba, (ıggı) 6 ML)İ 462 ILR. s Mad isr, 
considered z 


Appeal agaınst the decree of the Court ofthe Subordınate Vudge, South Malabar 
at Palghat, in A S. No. 7s of ıgqı, preferred agaımst the decree of the Court of the 
District Münsiff, Palghat, m O. S: No. 5o of 1940. 


2. A. Rtishna Varar for Appellant. 


R, Kuttkrishna Menon for Respondent. ğ 


This appeal came up in the first ınstance on 2rst September, 1945, before Somayya, .7 , vrho made 
the follovvıng 


ORDER OF REFERENCE.—The question in this case is vyhether the appellant is entitled to the 
value of the ımprovements consıstıng of sheds constructed for tımber trade. “The lovver Couris refused 
compensatıon on dhe ground that Madras Act 1 of rgoo does not apply 1 called for a findıng vyhether 
the constructıon of the sheds ın question is an improvement vvithin the meaning of the Act The 
findıng ıs that it is and 1 see no reason to differ from the findıng of the Subordiınate yudge on this 
point. "This takes us to the question vhether the Act applies at all to a case like this vyhere a vacant 
land vvas let out for the purpose of enablıng the lessee to carry on his timber trade İt is admıtted 
that the lease vvas for the purpose of the lessee”s tımber trade and that that ıncludes the erection of 
structures necessary for carryıng on trade, Sectlon 3, sub-section (1) of Act 1 of rıgöo omitting un- 
necessary expressıons defines a tenant as “ a person vvho as a lessee of land ıs ın possession of it” 

he question is vyhether the Act ıs confined to agrıcultural tenancies and to tenancıes of kudiyiruppus 
or lands let out for the purpose ofeerectıng residential houses for the tenant, “The language ın section 8, 
sub-section (1) is qurte general and is not confined to agrıcultural tenancıes One vtevr that vvas 
pressed very often ın cases vvhich came up for decision before this Coürt is that the Act is confined to 
agrıcultural tenancıes "That veevv vvas propounded ın an earleer decisiön of 1889 in S. A No 440 
of 1889 Later decisıons, hovvever, departed from this vievv and it vvas held that the Act s not confined 
to agrıcultural tenancıes 1n Chazhııkuti) v Küunhabbu?, the 1ease vvas of a shop belonging: to the 
landlord. On the ground that the lease vas not of “ A land ” Vackson, / , held that the Act did not 
appliy but observed that the Act ıs not confined to agrıcultural leases and that ıt applıes to leases of 
land for burlding houses for residential purposes: İn Aoarı v: 49: Bat?, VVallace and Madhavan Nair, 
Gİ, Rad to consider a case vrhere a land vvas given to enable the lessee to put up a dvvelling house 
The learned Tudges vvent elaborately into the question vyhether the Act is confined to agrıcultural 
İcases and they held that ıtıs not “The language used by the learned Pudges seems to ındicate that 
ın their opmion Act 1 of igöo i”intended to appiy to all cases of leases of land The question that 
actualİly arose before them vvas no doubt one of a lease of a sıte for buıldıng a residential house but 
the reasonıng applıes to all leases of lands, r £ , for vacant sıtes The question arose agaın before 
Reiliy and Anantakrıshna Aıyar, İ/ , in Pazredafh Chor: George v Thiihi Umma3, Reilly, 1, observed 
that the decısıon ın Azarı v 43: Baı?, goes further than the vievr expressed by lackson, / , ın Chaihukutzy 
v. Runhabğuğ and said that it vyas unnecessary for him to gö so far as the vtevy lald dovyn in Azari v 
Ası Ba? and that as the case before him vrasın regard to a lease for putting up a residential house, 
It vvas enough to say that the leases for kudıyıruppus, that beımg the terms used for leases of land let 
out for burldıng residential houses, are also vithin the Act İfthe vrording of section 3, süb-section (1) 
18 not to be confined to agrıcultural tenancies and must be taken to apply to other leases of land as 
vvell, it is difficult to see hovr one can get from the Act that non-agrıcultural leases must be confined 
to cases of leases for puttıng up residential houses That vvill be a further restriction Father the 
Act must be confined to agrıcultural leases based upon the supposed general poltey of the Act or it 
must be applıed to all cases of leases of land vvhıch is the vvordıng of the Act lItısın this vievv that 
1 called for a findıng in February last "Then it vvas not brought to my notice that Horvull, 7, had 
decided that the Act applıed only to agrıcultural leases and to leases of kudiyiruppus That decision 
18 reported ın Sizcessor and “Tomi Manager Pandan Chemminiyam Achuthanv Pandan Gövndan Karnazan and 
Manager of the Tavazhı Tarıcad of Charakkal amsom desom$ "The learned Vudge vvas pressed vith 
the vievvs expressed by VVallace and Madhavan Narr, İT , ın Azarı v. 4: Bat), but the learned Tudge 
thought that readıng the yudgment as a vvhole, VVallace and Madhavan Nar, İ/ , ntended to cönfine 
them remarks to cases of leases of lands granted for erecting residential houses Mr: Krishna Vaniar 
has taken me through the yudgment very elaborately and very carefully and 1 find that there ıs great 
force in his criticism that the İeərned Tudge”s vtevv vvas that it applıes to all cases of leases of land, not 
merelv to agrıcultural tenancıes and kudiyiruppus: İn fact this is hövv Redlly,) , vievved the decision 
of YVallace and Madhavan Narr, İl nn my opinion, the questıon to be decided s." 


“€ If the Act is not to be confined to agrıcultural leases, v”hether there ıs any reason to extend 
it only to leases of land let out for kudiyiruppus”” 


The expresston used ıs ““ a person vvho as a lessec of land is in possession thereof ” 
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I have not heard Mr Kuttikrishna Menon, büt he tells me that there is no other decision 
ın polnt except that of Horvnll,./ As think that this is a case in vvhich tt is desirable that a Bench 
of thıs Court should decide the question 1 direct the papers to be placed before the learned Chief 
.Tustice for necessary orders 

On thıs reference the appeal came up before the Bench as constıtuted above 
and the Court delivered the follovving 


TupsvEeNT  72?e Chef yüsüce — The appellantıs a trader m timber, On the rqth 
Tanuary, 1937, he acqured a lease from the respondent of a small piece of land at 
Olavakode ın the Palghat Munıcipaliıty His obyect in taking the lease vvas to store 
tımber on the land VyVhen he entered ınto occupatıon he erected three sheds. The 
landlord had the rıght to determine the tenaney on demand, and requlred the 
tenant to vacate ın the early part of 1940 As hıs demand for possession vvas not 
complred vvith he filed a suit for eyectment ın the Court of the District Münsiff of 
Palghat The appellant pleaded that he could not be evicted until the respondent 
had paıd to him the value of the three sheds as they had been erected vvith the 
knovvledge and consent of the respondent. "Thıs plea vvas refected by the District 
Munsiff v”ho granted a decree for eyectment vvıthout requirıng the respondent 
to make any payment on account of the structures. The appellarft appealed to 
the Subordınate Pudge of South Malabar. In that Court the respondent based 
his clamm for compensation on the provisions of the Malabar Compensatıon for 
Tenants İmprovements Act, r899. "The Subordinate Tudge held that the Act did 
not appiy and dısmıssed the appeal "The appellant then appealed to thıs Court., 
In the first place the case came before Somayya, T , vvho called for a findıng from the 
Subordınate yudge on the questuon vvhether the erection of the sheds constituted 
an ımprovement to the land "The Subordınate Tudge reported that ıt did. 
Somayya, ) , then dırected that the case shbuld be placed before a Bench for hearıng 
as the extent of the applıcatıon of the Malabar Compensatıon for Tenants Improve- 
ments Act vvas ın dıspute 


The effect of the Act has been raısed ın several cases vvhich have come before 
thıs Court and ıt is necessary for the purpose of deciding this appeal to examıne 
them ın detaıl VVe propose to take them ın the order of date but before doıng so 
vve must refer to the relevant sections of the Act. 


The vvord “ tenant ” ıs defined ın section 8 and ıncludes a person vvho as 
lessee, sub-lessee, mortgagee or sub-mortgagee or in good faith beltevmg. himşelf 
to be lessee, sub-lessee, mortgagee or sub-mortgagee of land is in possession “The 
sectıon also defines the vvord “ ımprovement” It means any vvork or product 
of a vvork vvhich adds to the value of the holding, is suutable to it and consistent 
vyıth the purpose for vvhich the holding vas let, mörtgaged or occupsed. Section 
states vvhat shall be presumed to be ımprovements for the purposes of the Act until 
the contrary is shovvrn “They are as follovvs 


(a) "The erection of  dvvelling houses, buildings appurtenant thereto, and 
farm buıldıngs , (5) the constructıon of tanks, vvelis, channels, dams and other 
vvorks for the storage or supply of vvater for agrıcultural or domestic purposes , 
(ce) the preparatıon of land for ırrıgatıon ş (4) the conversion of one-crop ınto tvvo- 
crop land , (e) the dramnage reclamatıon from rıvers or other vvaters, or protection 
from floods or from erosionoor other damage by vvater, of land used for agrıcultural 
purposes, or of vvyaste land vvhich is cülturable , (f) the reclamatıon, cleərance, 
enclosure or permanent rmprovemenb of land for agrıcultural purposes , ( 9) the 
removal or reconstructıon Of any Of the foregoıng vvorks, or alteratıons thereon OT 
addıtıons thereto , (2) the plantıng or protectıng and maintenance of fruit İT€€S, 
tımber trees and other useful trees and plants Section 5 entitles a tenant to 
compensatıon for “ ımprovements ” vvhen he ıs eyected from the land 

The first case ın vvhich the scope of the Act vvas discussed by this Court ıs 
Chathukuliy v. Runhabbaul, (It vvas a second appeal vvhich vvas heard by Tackson, 1. 
There the plaımtıff had let to the defendant a shop ın a tovn ın Malabar for fve 
years, the tenant agreeıng to remove a bakery oven erected by hım thereın vehen 
uyaxamn-xımmme qıy uyur uoxmonomummummumumuy—-Cmyumpun mn —vo—— A,vrYFP,AÇ— 77777xhktkX 7 7 7 YVV IX —.—............ 
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surrenderıng the shop at the end of the period On the expıratıon of the tenancy 
the plaıntıff sued to recover arrears of rent and possessıon of the property “İhe 
defendant pleaded that h€ vvas entıtled under the Act to compensatıon for the 
oven before bemg eyected “The learned Tudge held that it vvas entirely foreign to 
the ıntention of the enactment to hold that because a house or shop must necessarıly 
stand upon land, therefore, vvhenever a house or a shop vvas İcased the tenant vvas 
the lessee of land vvithin the meaning of the statute. As”far as his knovvledge vvent 
it had ınvarıably been held ın Malabar that the Act appled to agrıcultural holdings 
and to vvhat vvere knovvn as kudiyiruppus ör vacant sites: avallable for buildings 
and dıd not appiy to sıtes vvhich vvere already mainly occupied by houses or shops. 
The opınıon of Vacksom, 7 , that the Act only applıes to ımprovements effected in 
agrıcultural holdıngs and vacant sites bullt upon vvhen let for that purpose has 
found favour ın subsequent decisions of this Coöuyrt 


In Pathumma Umma v A Mohadeen1, Srinrvasa Ayyangar, / , expressed the same 
opinion ş but Reillly, ) , vvho sat vyith him did not coönsider that the case then under 
dıscussion called for any expression of opinion. Ananthakrıshna Aiyar, / , follovved 
Chathukutiy v SŞunhağbğu? in Sabyı Sahib v. Malabar District Board? 

The case vvhıch has been relled upon by the appellant is Avare v 4: Ba:5, vvhich 
vvas heard by VVallace and Madhavan Naır, 1/7 “The question there vvas vrhether 
the operatıon of the Act vvas restrıcted to agrıcultural leases or vyhether it extended 
to leases of vacant sıtes let for the erectıon of houses. "The learned Tudge held 
that the Act vvas not restrıcted to agrıcuktural leases, but embraced building İcases 
as vvell (İt s said that there are indicatıons in the yudgment that the Court vvas 
of the opınıon that the Act applıed to all tenancıes ınMalabar ş but vve find ourselves 
unable to accept thıs contention 1n our opinion the learned Tudges did nötintend 
to go beyond holding that the Act applıed to İcases of vacant sıtes for the purpose 
of the erectıon of houses thereon by the tenants as vvell as to agrıcultural 
tenancıes After an examınatıon of Act 1 of r887 (the Malabar Compensatıon for 
Tenants İmprovemenis Act, 1886), the custom ın Malabar and the decısıons of 
thıs Court bearıng on the subyect the learned Tudges stated theır conclusion in the 
follovvıng vvords 

“€ For the above reasons, vve are of opınıon that the operatıon of Act 1 of ıgoo ıs not restricted 
to əgrıicultural tenancıes that ıt applıes to building leases as vvell, that ın this Vtevv it is unnecessary to 
consıder vvhat the lavv vvas prior tp 1900 and that, even ifit is necessary to refer to the prıor lavy on the 
ground that the vvords of the statute are not very clear, the lavv admınıstered mn Courts vuthout any 
question for over a century has alvvays been to the effect thatın Malabar the tenant of a vacant sıte 
ıs alvvays entitled to clarm compensation for dvvelling houses that he may have erected on the site” 
In the yudgment reference is made to “ building leases”” , but it is obvious that this 
expressıon does not mean leases of land for any kind of bullding but only for the 
buıldıng of dvvelling houses. 

The yudgment ın Azari v 4: Bat? vvas follovved by Retlly and Anantakrıshna 
Aıyar, 1 , ın Paredath Chor: George v Tito: Umma, but Reiliy, / , refused to decide 
vrhether a tenant to vvhom a building vvas let could clarm compensation for improve- 
ments made, on the ground that the buıldıng ıtself must stand upon land and 
therefore he vvas a tenant of land vvithın the meanıng of the Act. "That queston 
vras, hovvever, decided by another Division Bench (Venkatasubba Rao and Horvrili, 
H.) ın Badsha Sahib 6? Co v: Lakshmi Kutiyğ, vvhere it vvas expressly held that a 
İlessee of a shop vvas not a lessee ofthe land and therefore he vvas not a tenant vvithin 
the meanıng of the Act. It may be menttmoned thatın the course of the fudgment 
ın that case the decision of: Packson, 7, in Chaikukoiiy v Runhabbu” xvvas expressily 
approved 

The latest case ıs ccessor and /Tont Manager Pandan Chemmuniyam Achuthan v 
Pandan Govndan Karnavan and Manager of the Tavazhı Tarıvad of Chirakkal amsom 
desom", vvhere Horvvill, T., also held that the applıcatıon of the Act vvas confined to 
improvements made ın regard to agrıcultural lands and to kudiyiruppus. 
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It vvill “be seen that the yudgment of Vackson, 1 , in ChaflAzkutby v. Kunhabbu,l 
has not ın any case been dıssented from and that ıt has been expressly approved by 
three Dıvıision Benches of this Cöurt. Those decisions are binding on us and vve 
may add that vve respectfully agree vvıth them. "To extend the Act to all kınds 
Of leases vvould, ın our opinion, mean rünning counter to the scheme of the statute 
and the clear ındıcatıon of its scope expressed ın section 4 Moreover, ıt must 
be remembered that the Act of rgoo follovved the Act of 1886 vvhich only applıed 
to agrıcultural leases "The old Act vvas passed by the local legislative council 
vvhich at the time had no poveer to deal vuth leases other than agrıcultural leases 
It had povver to legislate vvith regard to agrıcultural leases as they vvere outside the 
scope of the Transfer of Property Act. VVhenp the Malabaf Compensatıon for 
Tenants İmprovements Act, 1890, vvas passed the local Legislature had povver to 
legislate in respect of other tenanqıes but the vvording of the Act leaves no doöuübt 
in our mınds that ıt vvas not ıntended that the extensıon of the provısıons of the 
old Act should go beyond leases of vacant sites for the buıldıng of dvvelling: houses. 
The Legıslature vvas mesely placıng on the statute vvhat had been the custom vvith 
regard to leases of vacant house sıtes If the appellant”s argument vvere to be 
accepted ıt vvould mean that a person vvho acqurred a lease of a vacant sıte could 
erect thereon any kınd of buuldıng, even a factory, and clarm compensatıon on the 
termınatıon of the tenancy İt vvould also mean that the Transfer of Property 
Act vvould not be applıcable to any leasesıın Malabar so far as ımprovements vvere 
concerned VVe hold that the Act does net extend beyond ağgrıcultural leases 
and leases of vacant sites let for the purpose of building dvvelling houses thereon. 

It follovvs that thıs appeal must be dismissed vvith costs “The appellant is 
of course entıtled to remove the structures, and he vvill be allovved tvvo months” 
tıme for thıs purpose. 

BVV — Abbeal disməssed. 

IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 

PRESENT — MR QİUSTICE VVADSVVORTH AND MR QTusrice RATAMANNAR. 


- 


T Rayu Arıyar . Ağğellani” 
0, 
Gnanambal Ammal and others Resbondenis. 


VVıll——Constructton—One clause referring back to another clause—Provisions for several conttngencies—- 

Iİmborling the bromstons of one contangengy iohen another has come info effect-—Proğrteby 

One K ded leavıng a vvill providing for three contingencies (z) Tt authorised the vvidovv to adopt 
any son vvho mıght be born to the daughter of E” ın vvhich case among others clause (5) of the vvill, vaz , 
“€ihe vvhole village of Kothangudi and the house at Inykudi both of Nannılam taluk, my daughter 
Nagammal shall enyoy vnith life interest and after her the saıd property shall pass to mv daughter 
G and her children on payment by the latter of Rs s,ooo to 4, Nagammal”s daugnter” came into 
effect (zz) It authorısed the vvidövr to adopt any of the testator”s nephevvs ın vihich case clause (13) 
among others, v:z , the village of “Kothangudi shall be enpoyed by Nagammal as stated ın para- 
graph (5)” came into effect (zə) "The third contingeney vrvas vvhen no adoption vvas made “The 
second contıngeney havıng happened, on Nagammal”s death, on the question of the further devolu- 
tıon of the property, the vıllage of Kothangudlı, 

Held, that as clause (ış) refers to only one item of property and clause (5) refers to tvvo items 
and as the provıso ın clause (s) for the payment to 4 of Rs s,ooo as a condıtion precedent to € and 
her chıldren takıng the tvvo properttes cannot be read into clause (13), clause (13) cannot dravv into 
itself the provisions.in clause (5) for the devolution of either of the propettites on the death of Nagammal 
An ıntestacy vvith reference to the village of Kothangudi having arısen the adopted son of F” is entitled 
to ıt x 

Sreceeting v: Prideaux, (1876) o Oh D qıg , Ross vv Ross, (1845) ə Coll o69 ög ER 7ğo and 
Re S/orley s Trusts, (186) a Beav 892 55 ER 154, referred to 


Appeal agaınst the decree of the Court of the Subordınate Pudge of Maya- 
varam ın O S No 934 of r943. 

T. V Muthukrishna Ayar and R Vasdyanatha Asyar for Appellant 

Sir A Rrishnasıpamı Azyar, S. Panchağagesa Sasin and E. R. Kruhnasımamı Aşyar 
for Respondents 
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The yudgment of the Court vvas delivered by : 

V/adsısorth, 7.—The, appellant sued for a declaratıon that he vvas entıtled to 
the village of Kothangudi as the adopted sonof Kothandarama Ayyar and clarmed 
possessıon in consequence Of the death on grd Vanuary, 943, of Nagammal, the 
daughter of Kothandarama Ayyar, to vrhom the property vvas given for hfe under 
Kothandarama Ayyar”s vull dated ışth March, gös , The testator Kothandarama 
Ayyar dted on the oşth Aprıl, ıgo5, İleavıng a vridovr and tvvo daughters, Gnanambal, 
vvho is the first defendant and vvhose husband vvas then alıve, and Nagammal, 
srho vvas a vyidovv vvith a daughter vvho is the second defendant “The main question 
in this appeal relatçs to the ınterpretatıon of clause 13 of the vrll vvhich runs as 
follovvs : 

e The village of Kothangudi shall be enyoyed by Nagammal as stated ın paragraph 5” 


The appellant contends that thıs merely mdicates that Nagammal is to havea 
life interest. The respondents contend that thıs clause, by the reference to para- 
graph 5, imports the provisions ın that paragraph relatıng to the devolutıon of the 
property after Nagammal”s death. 


The scheme of the vvill is to provide for three possible contingencies, İt autho- 
rıses the vvıdovv to adopt (I) any son vrho might be born to Gnanambal before 
Tanuary, 1908 or (2) any of the sons of the testator”s nephevvs. "hen follovv clauses 4 
to 8 vrhich make detailed provisions for the devolution of the property in case a, 
son of Gnanambal should be adopted. Clauses 9 and To are general provisions 
regardıng the payments of debts and the maıntenance Of charıtıes “Thereafter 
clauses 11 to 16 provide for the contıngeney of the vvıdovv. makıng an adoption 
of one of the testator”s nephevvs, in vvhich case the dispositions of the property are 
to be different ın many respects from those preserıbed if there is an adoption of a 
son of Gnanambal. Funally, there are certaın general provisions and there is the 
thırd contıngeney provided for, namely, the death ofthe vvidovv of the testator vvith- 
out makıng an adoption. 

The testator left very consıderable properties. Clause 5 of the vvill vvith 
vyhich vve are mainly concerned, haxvıng regard to the reference to itin clause 18, 
runs as follovvs : 

€ The vvhole village of Kothangudı arıd the house at Inşıkudi both of Nannılam taluk, my daughter 
Nagammal shall enyoy vtn İlfe interest and after her the saıd property shall pass to my daughter 
Gnanam and her children on payment by the latter of Rs s,ooo to Alamelu, Nagammal”s daughter” 
Thıs portion of the vvill never came into effect öer se, for the plaıtıff-appellant, 
son of one of the testator”s nephevvs, vvas adopted by the testator”svvıdovv on the day 
after the testator”s death, so that the operatıve portıon of the vvill is that vvhich 
provıdes for the contıngency of the adoptıon of the son of one of the nephevvs 1n 
thıs event, under clause 11 the adopted son ıs to take (he vvhole of the properttes 
at Kokkur and the remaınder of the properttes at Nallathukudı after the death 
ofthe vvife and adoptıve mother vvho are given a lifeinterestin paragraphs 15 and 16. 
In clause 12 the vvhole village of Maruthanathanallur ıs given for İfe to Gnanam 
vrith remaınder to her chıldren. Then follovs the dısputed clause ış giving 
Kothangudi to Nagammal to be enyoyed as stated ın paragraph 5 GClause 14 
provides that the propertles given to the tvvo daughters shall be managed by the 
testator”s vvıfe during her lfetime and that the vvife shall attend to the vvants of 
the daughters and their chıldren such as makıng yevvels, etc and the marriage of 


Alamelu 

Nagammal having died on grd lanuary, 1943, the appellant contended that 
there vras an ıntestacy vvith reference to the village of Kothangudiı given to her for 
hfe by this viill and that he vvas therefore entıtled to possessıon, The lovver Court 
repelled thıs contentıon and held that the vvords “ shall be enfoyed by Nagammal 
as stated ın paragraph 5, ” read ın the light of the rest Of the vvill, must be under- 
stood as importing into paragraph Iş the vvhole provısıons of paragraph 5 regardıng 
the devolutuon of the property after Nagammal”s death, ıncludıg the provision for 
the payment of Rs. 5,000 to Alamelu, daughter of Nagammal, Tt ıs contended 
by Mr. Muthukrishna Aiyar for the appellant that thıs ınterpretatıon of the vvll is 
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in fact the “makıng of a nevv vvili, by the importatıon of this provision vvhich 
the testator omutted from hıs vull, on a mere coniecture,as to vvhat the testator 
is lkely to have ıntended It is argüed that hovvever regrettable ıt may be.that 
there vvas no provısıon for the devolutıon ofthısproperty after the death of Nagam- 
mal, and even though if the testator”s attention had been dravvn to the omıssıon, 
he mıght have intended to make a provision for the benefit of his daughters and 
their children similar to that contained in paragraph 5, it is not permissible to intro- 
duce ınto the vvill this provision vvhich the vvill does not contain, merely on a specu- 
latıon as to the intentions of the testator, havıng regard to his affectionate attıtude 
tovrards hıs daughters. Mr. Muthukrıshna Ayyar also raises a döubt vhether 
any such ıntention can in fact be gathered as a matter of reasonable speculatıon 
from the vvill He pomts out that under clause rə of thevvilli Gnanambal and her 
children get the bıggest village of Maruthanathanallur, vyhich under the scheme 
in the earlıer part of the vvıll, vvhich vvould have come into force had Gnanambal”s 
son been adopted, vvould have gone to the adopted son. "The argument ıs that vve 
cannot presume that the testator ıntended not only to give to Gnanambal and 
her children the village of Maruthanathanallur, but also to give her the remainder 
ın the vıllage of Kothangudı vvhich she vvas to get under the first contingency 


On the other hand, ıt has been contended for the respondents that the vvill 
shovvs that the testator vvas chuefly ınterested in his daughter Ğnanambal vvho might 
be expected to have a son ın the future, that the vvill purports to be a comprehensıve 
dısposıtion of all the testator”s properttes atd to cover every possible contıngeney 
and that ıt ıs not İlkely that the testator vvould have omutted to provide for the 
devolutıon of part of his estate in the event of the second contingeney cöming into 
force Sır Alladı Krishnasvvamı Alyar has dravvn our attention to the other clauses 
ın the second part of the vvıll vyhich contaın references to paragraph 6 of the vvill 
and has poınted out that vvhere there ıs any departure ın those clauses from the pro- 
vısıons for the subsequent devolutıon of the property ın paragraph 6, a specıfic 
ındıcatıon is given regarding vhat is to happen after the death of the life tenanis : 
and ıt is pomted out that ın clause 18, vvhich refers back to clause 5, there is no 
specific indıcatıon of any subsequent devolution of property in a manner different 
İrom that ındıcated in paragraph 5 FEmphasıs ıs also laıd upon the fact that ıf 
the vvhole of paragraph 5 ıs read into paragraph 13, there vill be an equlutable 
provısıon for Nagammal”s daughte: Alamelu after her mother”s death since she 
isto get Rs. 5,ooo If, hovvever, the later portıon of paragraph $ is not to be read 
ınto clause 13, Nagammal”s daughter vill get nothing, unless some provision has 
been made for her marrıage under clause 14. 

AlI these consıderatıons are matters vvphıch may vvell be taken into account 
if the vvords of paragraph rg of the vvill are reasonably capable of tvvo meanıngs 
and the questıon is vyhich of those tvvo meanıings should be adopted. If, hovvever, 
the vvords of paragraph 19Ş are clear and unambıguous, there can be no questıon 
of research into the probable ıntentıons of the testator in order to add to those vvords. 
For the respondents Sır Alladı Krıshnasvvamı Ayar has relied on certain cases, 
three of vvhıch seem to us to come somevvhere near to the facts viith vvhıch vve have 
novv to deal, Sır Alladrs general proposition is that vrhere one clause of the docu- 
ment refers back to another clause and ın general terms ıincorporates the provisions 
of that other clause ınto itself, the vvords vvhich refer back to the earlier clause 
should be read ın such a vvay as to carry out the manifest intentions of the testator 
and should not be so narrovved dovvn as to defeat those intentıons 


İn the case of Suvceftng v Prdeauxl, the testator dırected his trustees to pay 
the ıncome of £8,ooo to hıs daughter A for fe for herseparate use and after 
her death to dıvıde this sum of £8,ooo amongst her children at 21 years of age. 
He then dırected hıs trustees to pay the income of the remaınıng 8,ooo to his 
other daughter $ for life “ın the same manner ın every respect and subiect to the 
same control” as he had directed as to his daughter 4 “The question vvas vvhether, 
there beımng no specific provısıon that the children of $ should take the fund on the 
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R 
mother”s death and she having dted leavıng four children vvho had attaıned maşqority, 
those children vvere ennitled to the fund of £8,ooo “The yudgment quotes the 
observatıons of Lord Tustice Knight Bruce m Zey v Repyt vvıth references to cases 
m vvhich “ it is impossible for a reasonable beg upon a careful perusal of an ınstru- 
ment not to be satısfled from ıts contents that a lıteral, a strıct, or an ordınary 
ınterpretatıon given: to partıcular passages, vrould dısappoınt and defeat the ınten- 
tion vvith vvhich the instrument, read as: a vyhole, persuades and convinces him that 
it vvas framed ” , and it goes on to hold that in the case then under consıderatıon 
the vvill shovvs. a clear intention to treat the tvvo daughters alıke and that it vvas 
ımpossible upon a fair cönstruction of the vvill, to exclude the children of $ irom 
havıng the benefit of the fund It must be pomted out vvith reference to the raiher 
general nature of the observatıons ın the yudgment that the partıcular vvillcontaın- 
ed a general ındicatıon that the property vvifich vvent to $ should be treated in 
the same manner ın every respect as the property vvhich veent to 4 

Another case upon vvhich Sır Alladı relted ıs the case of Foss v Ross?. “That 
vras a case in vvhıch the testator bequeathed tvvo sums vvhich vvere to be divided 
amongst hi$ nieces “ under the same condıtıons and restrıctions as are heremafter 
mentıoned respectıng the several bequests heremalter mentıoned to them respec- 
tively given ”” “Then follovved a provısion that another sum should be held by the 
trustees upon trust to pay the dıvıdends to the testator”s three nıeces for therr İrves, 
and after theır respective deaths, to transfer the capıtal to the children of the nieces 
And there vvere İmitations over, in (he nature of cross remaınders, in the event Of 
any of the nseces dyıng vvithout children, and an ultimate İrmitatıon, ın the event 
of all the nıteces dying vvithout children, in favour of the resıduary legatee. "The 
questıon vvas vyhether ın respect of the first bequest the children of the nıeces of the 
testator could take the same ınterest as vras specıfically given to them in the subse- 
quent bequests vvhich vvere referred to under the earlıer bequest İt vvas held that 
the vrords “ under the same conditions and restrictions as are hereinafter mentioned” 
vverc sufficiently vide to give to the children of the nieces the interest in the fund 
vyhıich their mothers took, absolutely Here again vve have tvvo provisionsin favour 
of the same set of ındıvıduals, one to be subyect to the same conditions as the other 
and it vras held that on the vvordıng of the first provısıon, there vvas.a manıfestınten- 
tion that the fund should subsequently devolve in the same vvay as that dealt vvith 
in the later provısıon 


A further case of the same kind ıs Re Shrrley”s Triss$ — In that case there vvas 
a settlement under vvhıch the trustees vvere to raıse /(/2,0oo for 4 for İlfe, vvith remaın- 
der to her children vrith povvers for maintenance, advancement or othervvse, and ın 
default of children, the fund vvas given to € A like sum vvas given to B for hfe, 
vvith remainder to her children, “ vrith the like provision for the maintenance and 
othervvıse as before expressed,” ın respect of /£2,000 given to A and her children 
€ and othervvise in lke manrer to all intents and purposes, as if such trusts and pro- 
visions vvere there fully repeated ” İt vvas held that this provision vvıth reference 
to the sum given to 8 for İlfe must be deemed to have mcluded a gift over to C and 
that on the death of 8 vvıthout chrldren, C vras entitled to the second fund Thıs 
agaın is a case vvhere on the vvording of the vili there vvasa clearly manıfestintention 
that the second provıston should import ınto itself the detaıls of the first provisıon. - 


Can it be said on an examınatıon ofthe present vvill that there ıs a clear intention 
that"all the provısıons of paragraph 5 should be ımported into paragraph 1$ Of the 
vull? In terms, paragraph 18 only purports to deal vvith the enyoyment of the 
vıllage of Kothangudı by Nagammal, the manner of that enpoyment to be as 
stated ın paragraph 5 İt seems to us that there ıs one very obvıous dıfficulty in 
holding that the terms of paragraph 18 attract the vvhole of the terms of paragraph 5 
Paragraph ış purports to deal only vrith the village of Kothangudı Paragraph 5 
deals not only vuth the village of Kothangudi but also vvuith the house ın İnikudi 
vrhich is not referred to in paragraph 3 Moreover the later part of paragraph 5 
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provides not merely for the remaınder ın the village of Kothangudi, büt also for the 
remainder ın the house at İnnküdi and it contains a provision vyhereby (these tvvo 
properties shall be taken by Gnanambal and her children subiect to an oblıgatıon 
to pay a sum of Rs 5,ooo to Nagammal”s daughter Novr clearly if this payment 
of Rs. 5,ooo vvas to be made a condition precedent to taking the tvvo propertes, 
ıt vvould be difficult to attach such a condition to the taking of only one Of those 
tvvo properttes , and clearİy, seeıng that paragraph 5 ıs a provısion vvhich creates 
a hfe estate ın favour of Nagammal ın tvvo properties, paragraph 18, vvhich 
does not mentton the second property could not be said to have given a İife estate 
ın that second property to Nagammal vvıthout further vvords than those vvhich vve 
actualiy find. İt has been suggested that the house at Inyküdi is a small property 
vvhich is merely regarded as an appurtenance to the village of Kothangudi, VVe 
have no evidence before us regardıng the value of the Inyıkudi house : nor have vve 
any evidence as to the dıstance betvveen the vıllage of Inyıkudı and the vıllage of 
Kothangudı. Aİİ that vee knovr ıs that they are sıtuated ın the same taluk. The 
plaınt expressly reserves the rıght of the plaıntiff “ to sue separately for the house in 
İnyikudi village vvhich is not in the possession of the defendants.” "This reservation 
ıs met ın the vvrıtten statement of the second defendant vvith the averment that 
“ the reservatıon in respect of the house at Inyıkudı village is unsustamable.”” 
These pleadings at any rate seem to suggest that the house at Inykudi is not in the 
contemplatıon of the partıes a mere appurtenance to the vıllage of Kothangudı. 
Havıng these consideratıons in mınd, ıt səems to us that vvhen paragraph ış says 
that the vıllage of Kothangudı shall be enyoyed by Nagammal as stated ın paragraph 
5, it clearly does not purport to give the house at Imyıkudı to Nagamnial, And ıf 
so much 1s establıshed, it seems to follovv that the last clause vvhich provides for a 
payment to Alamelu of Rs. 5,ooo as a condıtıon precedent to Gnanambal and her 
children takıng the tvvo properties, cannot be read into paragraph 18. And if the 
condıtıon on vvhıch under paragraph 5 Gnanambal and her children vvere to take 
the remaınder ın these propertues cannot be attracted to paragraph ış, ıt seems to 
us to follovr that paragraph IŞ cannot dravv into itself the proviston for the devolutuon 
Of eıther of these propertues on the death of Nagammal. 


In thıs vtevv vve do not think ıt necessary to refer to the other cases vyhich have 
been cıted before us, most of vyhich are general cases regarding the vvell-establıshed 
principles of the ınterpretation of documents. Nor do fve think it necessary to: gö 
ınto a contention vyhich does not appear to have been argüed in the lovver Court, 
that the vvill ıtself vvould be ınvalid because the adoption vvould date back to the 
death of the testator so that the vvhole estate vvıll be taken by the adopted son by 
survıvorship. As vvas polmted out vyhen this contention vvas adumbrated, if the 
plaıntiff cannot take under the vvill, his claim vvould be hopelessiy barred by limi- 
tation. 


In the result, therefore vve allov, the appeal vvith costs ihroughout and give the 


plaıntiff a decree as prayed for. "The questıon of mesne profits vvill be the subfect 
of separate enquiry ın the lovver Court. 
V.PS. 





Aöbeal allovved. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT :—MR. usrıce KUPPUSVVAMI AYYAR. 


N. Ramarathnam and another . . .. Petihioners,” 
Criminal trial—Charge of sedition—Trel by sesstons unth: yüry — Grounds: for direcling. 


Though the lavv has not made a case of an offence under section 124-A of the Penal Code 
trıable exclusively by a Court of Session, vvhere the article in: a vvidely circulated nevvspaper 
alleged to be seditious, is in Tamil a trial of the case vvith the aid of a yüry vill be advantageous 
not only from the poınt of vtevr of the accused but also from the point of sievv of the prosecutton, 
The maın consıderatıons vvhich ought to vvegh in deciding such a matter are 

(1) “The advantages ofa trial by a High Couürt vith the aid of a yüry vəhich: vvould be 
ın a position to knovr the language and appreciate the sıgnificance of the artıcle, its ımplıcatıons 
and its effect on the general publıc and the readers” reactıon to it, 
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(2) the adequacy of the sentence that may have to be passed by the Court for the offence 
ın questiori, and 


(3). the capacıty of the Tüdge to appreciate the impression that is likely to be formed in 
the mınds of the readıng publıc. 


Emberor v Krishnan Prabhakar, (ı I.L.R B 6 d E 
üə 7 R. 6 Bom ə 5 (1929) 53 Bom 6rr and Emöerr v Harı ua 

Petition under sections 485 and 489, Criminal Procedure Code, 1898, praying 
that the Hıgh GCourt vvill be pleased to revise the order of the Chief Presidency 
Magistrate, dated rgth December, 1945, ın C O. No. 8255 of 1945. 


Sir Alladi Krishnasıtamı Agyar for T. M. Kastur: and .V. Rapagobala Ayyangar 
for Petitioners. 


The Crovrn Prosecutor (P. Gozenda Menon) for the Crovn. 


The Court made the follovvıng 


OnpER —lİt ıs urged for the petitıoners that there are varıous consıderatıons 
vyhich have to be borne ın mind by the Chref Presideney Magistrate before deciding 
vhether he should hımself try a case of sedition or should commüt it to this Cöurt 
for bemg tried vuith the aid of a yüry and that the Magıstrate has not dealt vuth 
or considered them before passıng the order sought to be revıised İn the petition 
fled before the Magıstrate, the maın poıt urged vvas that the offending artıcle 
beımg ın Tamil, it vvould be conducive to the ends of yüstice if the case is to be tried 
by a yury, a mayorıty Of vvhom vvould ben a position to decide vvhether the artıcle 
vyas one that vvould brıng or attempt to brıng into hatred or contempt or excite 
disaffection agaınst the Government He has not specifically dealt vvith this but 
merely stated that sınce most of the caseş under section 124-A of the İndian Penal 
Code vvould be of the same nature as the case before hım, and sınce the lavv has 
not made the offence trıable exclusively by a Court of Session, it vvas evident that 
such cases need not necessarıly be tried alvvays by a Sessions Court. "The magistrate 
vras perfectly yustified in sayıng: that since the Legislature has not directed that 
sedıtion cases should be tried solely by a Sessions Court, he vvould be entitled to 
try ıt But then he has not dealt vith the grounds urged in this partıcular case 
as to vrhy they vvanted the case to be tried ın this Coürt vvith the ald of a üry As 
urged by the learned counsel for the petıtioners, there are several cırcumstances 
vrhich have to be taken mto consideratıon before qdeciding the question vvhether 
thıs case is to be tried by this Court or by the Chief Presideney Magistrate himself, 
The mam test ın such case ıs the ımpression formed on the mınd of a reader vvho 
knovvs the language in vvhıch the artıcle ıs vvritten “The mother tongue of the magıs- 
trate is Urdu and ıt ıs stated that he has passed a test ın Tamıl and that he has 
served ın Tamil districts am not sure vvhether this knovvledge of "Tamil vvould 
be sufficient to enable hım to understand the artıcle vvıth all its ımplicatiıons and 
to consıder and decide vhat impression it is İlkely to create upon the "Tamil readıng 

ublic. Of course he vvould have the help of the translators, but havıng read 
the artıcle myself, 1 think, it is a case in vvhich there are a number of ports vvhich 
sili have to be taken ınto consideration and those ponnts vyill be better considered 
by persons viho knovr Tamıl and vrho have got a very good vvorking knovvledge 
ofthat language. A trıal ofthıs case vith the aid ofa yury vill1 think be advantageous 
not only from the poınt of vievr of the accused but also from the poınt of vıevv of 


the prosecutton. i 

Apart from thıs, there ıs also the fact that ıt ıs a serious offence vvith vvhich the 
accused are charged and it ıs stated that the paper has a vvıde cırculatıon. 
These tvvo grounds vvere said to copstitute enough valıd grounds for a case of sedition 
to be commıtted to a Court of Session at Bombay ınstead of beimg tried by the 
Presıdeney Magıstrate there. (See Emğeror v Erishnan: Prabhakar1.) Emgeror v. 
Har, Moreshıoar? vvas a case from the mofussil in vvhich the question vvas vvhether the 
accused should be tried by a Magistrate or by a Sessions Tudge, vvho vvould be 
ordınarily helped by assessors 
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It is also sıgnificant that ıt does not appear from the order of the Magıstrate 
that he had occasıon to consıder about the adequacy of, the sentence that could 
be passed by hım nor does it appear from the order that he has come to hıs conclusion 
vvith reference to any ınformatıon given to him as regards the gravity of the offence 
or the sentence that may have to be ımposed on the petıtioners. The order ıs 
sılent on that point 


The maın considerations vyhich ought to have vveighed vvith the Chief Presidency 
Magıstrate in thıs case are . 


(rı) The advantages of a trial by a High Court vth the aid of a fury vvhich 
vvould be ın a position to knovv the language and appreciate the sıgnificance of the 
artıcle, its ımplıcatıon and its effect on the general publıc and the readers” reactıon 
to ıtş 


(2) the adequacy of the sentence that may have to be passed by the Court 
for the offence ın questıon ş and 


(3) the capacıty of the Pudge to appreciate the impression that 1s llkely to 
be formed in the mınds of the readıng publıc. 


None of these matters havc been dealt vvıth and all that ıs stated ıs that a case of 
sedıition could be tried by a Magistrate as vvell and all cases of sedition are alıke 
and that therefore ıt vvill not be yustified ın committing the case to the High Court 


The reasons urged for the petitıoners ın the petition are sufliceent to yustify 
the accused being trıed not only by a Tudğe vrho knovvs Tamil but also vvith the 
aid of a yury vvho knovv Tamil, and this advantage could be had by the accused 
bemng committed to this Couürt if a ğrima facie case is made out 1 accordingly 
find that the Magıstrate vvould have done vvell to have exercısed hıs dıscretion in 
recordıng the evidence as fit vas a preliminary enquiry for ultimately commütting 
the case to this Court, if a ğroma facie case should be made out, 

It is stated by the learned Crovvn Prosecutor that the entire evidence has been 
recorded ın vvrıtıng but that the sıgnatures of the vvıtnesses hav, not been obtaımed 
as vvould be necessary ın a prelımınary enqumy “This defect astthe learned counsel 
for the petitioner concedes can be cüred by the Magistrate sending for the vvitnesses 
vvho are all local men and getting theır sıgnatures and certifyıng that the evidence 
had been properily read out and explaıned to them ın ,vernacular and acknovv- 
ledged by them to be correct. ? 


The petıtıon is accordingly allovved and the Magiıstrate shall proceed vvith 
the case ın the lıght of the observatıon made above. 


K.S — Petition allosoed, 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT "—MR, lusricE BELL. 


Ponnusvvamı Çhettiar .. Petitoner” 
0. 
Marıappa Pannady , Hestbondenl, 


Court-Fees Act (VII of 18zo as amended), Schedule İT, Arhcle r?-A—Forged döcüment: baribb forged— 
Sınt for declaratıon of invalıdıly —Court-fee bayable—Cancellatıon of deed if necessary 

The plaıntıff alleged that he entered ınto 8 sale deed vvith the defendant vvhich vvas dravvn up 
on seven pıeces of papers numbered consecutively He further alleged that the defendant vvhö drafted 
the deed abstracted one of the pages and fraudulently substıtuted another page ınstead, and that 
the document vvas registered in spite of his obyection The plaintiff sued for a declaratıon that the: 
document purported to have been executed by him to the defendant vvas vold and of no legal effect 

Held, that the plaıntıff vvas entitled to sue for the declaratıon prayed for and pay court-fee under 
Artıcle r7-A of Sehedule 11 of the Court-Fees Act, as amended ın Madras, and that the sult need 
not be stamped as for cancellatıon of a document under section 7 (iv-A) of the Act 


Kattiya Pıllar v Ramasıpamıa Pıllaı, (1929) 56 ML. 394 and .Vagabhushanam v Venkatabbayya, 
(ro34) 68 ML7 95 ILR s8Mad 448, reled on 
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Petıtion under section 115 of Act V of rgo8 praying that the High Court vrill 
be pleased to revise the order of the Court of the Subordinate Pudge, Combatore, 
dated ızth Aprıl, ı945, in O.S. No. 8z of 1944. 

A. Sıoamınatha Ayar for Petitioner. 


The Government Pleader (E, Euibkrishna Menon) and S. Ramachandra Azyar 
for Respondent, o 


The Court delivered the follovving 


TUDGMENT.— This petition arises out of a question of cöurt-fee, "The circum- 
stances are, one hopes, unusual "The plaıntıff says that he entered ınto a sale 
deed vvith the defendant vvhich vvas dravvn up on seven pieces of papers numbered 
consecutively. "The defendant apparently drafted the document and accordıng 
to the plaintiff vvas clever enough to make each page complete in itself so far as the 
language is concerned. "Then before he presented the document for registration 
he abstracted page 5 vvhich contained a most materıal clause in favour of the plamtiff. 
I am told that the plaintiff obğected but the registrar nevertheless registered the docu- 
ment. The nplaintiff apprehends that ıt may be used against him in the future. 
He has therefore filed a suıt setting out these allegatıons and specifyıng the alleged 
fraud of the defendant. Tn the prayer he asks for the follovvıng reltef : 

€ The plaımtiff prays the (Court to pass a decree declarıng that the document dated ıyth 
November, 1943, purporting to have been executed by the plaıntıff to the defendant and registered 
on I?th February, 1944, is vold and of no legal çffect.” 
In the lovver Court and here the plaıntiif contends that his suit is one for a decla- 
ration only and that he asks for no consequentıal reltef, "The suit should there- 
fore be stamped in accordance vvith Artıcle r7-A, Schedule 11 of the Court Fees 
Act, the appropriate fee bemg Rs. roo.” On the other hand, ıt is contended that 
the suit ıs ın essence one for cancellation of a document and should be stamped 
in accordance vvıth section 7 (t2-A), namely, according to the value of the subiect- 
matter of the sult. 


The matter is not free from dıfficulty and there are a great many conflicting 
decisions, but so far as this Courtıs concerned 1 think that the true vıievvis expressed 
quite cleariy in /Vagabhushanam v. Venkatabbayyat, a decision of Venkatasubba Rao, 1. 
İn that case the plaıntıff said that a certaın sale deed had been forged and he prayed 
that the ınstrument mighet be declared to be a forgery. Venkatasubba Rao, /, 
said : 

“€ VVhen a person ımpeaches a deed as havıng been forged to refer to him as bemg a party to 

ıt, 18 an obvious misuse of vvords”” 
The facts are not quıte the same here because the plaintuff admits that pages T, 2, 8, 
4ə 6 and 7 are genuıe and vere imtialled or signed by him. He says, hovvever, 
that to represent those pages alone as beımg the true deed ıs vvrrong and that he 
vvas not a party to vvhatever may be thought to be represented by those partıcular 
pages. 

Because a man”s name or initials appear on some but not all of the pages of 
a contract it does,not make hım a party to it. 1 thınk that the plaintiff here is 
entıtled to impeach this document and to pray ın aid section gg of the Specific 
Relief Act. This section provides that : 

“ any person against vvhom a vvritten instrument is vold or voldable, vvho has reasonable appre- 

hension that such instrument, ıf left outstandıng, may cause hım serious inyüry, may süe to have it 
adyudged votd or voldable , and the Court may, in its discretion, so adyudge it and order it to be 
delrvered up and cancelled.” 
Novr here the plaıntiff says that the document as it subsists is not vrhat he agreed to. 
He says that he purchased the properties concerned from someone else”s vvıdovy 
and litigatıon at the instance of reversioners ıs threatenıng. "The obiect of includıng 
the term of page 5 vvas to protect hım agianst any such attack and to provıde that 
the defendant should assume the burden of resistıng such litigation. "The provı- 
sions of section ş9, therefore, seem to be applıcable, and the plaıtiff merely asks 
that the document shall be declared void. 
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In the case above cited Venkatasubba Rao, /., deals vvith sectioh .g9, and, 
referring to a previous decision of a Bench of vvhich he vyas a member, he says that 
the plaintıff ıs entitled to ask merely for a declaratıon that the document is void. 
"he fact that the Court may go on to order it to be cancelled and vill in such case 
send directions to the registratıon officer is not a matter for the plaintiff to request 
but the duty of the Court to,grant. İn Pollock and Mulla”s text book on the Specific 
Relief Act the learned authors appear to think somevvhat differently and to declare 
that even if the plaintiff merely prays for a declaration that the document is void, 
nevertheless, the suit is in no sense merely declaratory. VVith respect, 1 prefer 
the Bench case referred to by Venkatasubba Rao, İ., namely, Zeizya Pillai v. 
Ramasısamta Pılla:" and the learned Tudge”s ovvn observations. 


In a case such as this vvhere a plaintiff finds himself to have been deliberately 
deceived, if such be the case, it Vvould appear to be unfust that in seeking to put 
matters right he should have to find the market value of the property, vvhatever it 
be, on the day on vvhich he files his plaınt. 


For these reasons, 1 think that the court-fee should be paid under Article r7-A, 
schedule TI of the Court-Fees Act. This petition is allovved. No costs. 


, B.V.V. . — Petiton allosved. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT "—MR. İusTıGE YAHYA ALI. 
Venugopal and Brother by its proprietor N. Venugopal 


Naicker and others . . Abğğellants”" 
0. 
P. Gopala Chettiar .. — Fesbondaent, 


Limtatıion Act (IX of 1908), Articles 29, 48 and 49—Atlachment before yüdgment of seing machıne— 
Disabbearance of intal baris of iha machıne ihile an the cüstody of sureties—Rassıng of attachment—Smi for return 
of the machıne an the condition an tohich. it mas at the hime of altachment or for damages—Penod of hmitatton. 


The sevving machıne of a taılor, vvhich is. a tool of an artısan, vvas attached before yudgment 
by the defendants, and vvas handed over to tvvo sureties, VVhile in their possession some vital parts 
of the machıne vvere removed from ıt On the raısıng of the attachment the ovvner of the machıne 
refused to take delivery of the machıne in the condition in vvhich he found it and süed for the return 
of the machıne ın the condition in vyhich it vyas at the time of attachment or for damages. On a 
questıon as to the period of limitation, 


... that ıt must be computed under Article 48 or 49 of the Limitatıon Act and not under 
Article 29 


Korishna Ayar v: Sudalamuthu Pılla, (ıga5) 1 ML 265 İL.R (to45) Mad 784 and ZEemis 
Pugh v Ashutosh Sen, (ıg28) 56 MLT siy LR 561A.93" LLR 8Pat . si6 (P C.), folloved. 
Appeal against the decree of the Court of the Subordinate Tudge of Coim- 
batore, in A 8 No. 812 of r944 preferred against the decree of the Court of the 
District Munsiff of Colmbatore in O S. No 752 of Ig48. 
V. S. Rangasıvami Azyangar for Appellants. 
S. S, Ramachandra Aiyar for Respondent. 
The Court delivered the follovving 


TUDGMENT.— he three defendants are the appellants. The facts are fairiy 
simple. The first defendantis the son ofthe second defendant and the third defendant 
ıs their employee in their cloth shon. The plaintiff vvho is a tailor, vvas plying 
his professıon in a portion attached to that shop and he defaulted in the payment 
of rent. The first defendant filed a suit for the recovery of the rent and before 
yudgment attached the sevving machine belonging to the plaintift "The seving 
machine, after attachment, vvas handed over to tvvo sureties, vvho are the 
second and third defendants. It has been rightly found by the lovver appellate 
Court that during the period vvhen the machıne vvas in the custody of the defendants 
the vital parts ofthe machine, namely, the bobbin, shuttle and needle, vvere removed, 
and the machine being the sole means by vvhich the plaintiff vvas carning his liveli- 
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hood and it also being the tool of an artisan necessary”to enable him to earn his 
livelihood as such, the attachment vvas raised on an applıcation made by the plaintiff 
upon those averments He applıed for re-delivery and an amın vvas sent for the 
purpose and it vvas found that the machine had been rendered ahbsolutely vvorthless 
by the removal ofthe important parts and it had also become rusty and unvvorkable, 
The plaıntrff refused to take delivery of the same and filed the suit out of vvhich 
thıs appeal arıses for return of the machıne ın the conditıon in vrhich it vvas at 
the tıme of the attachment or for damages. The first Court, vvhose appreciation 
of evidence and vvhose grasp of the prınciples applicable to the question, 1 must say, 
-as far from satisfactory, made a decree to the effect that the first defendant vvas 
not hable at all and “that, so far as the second defendant is concerned, he should 
return the machıne ın the same condition ın vvhich it vvas brought to Court and, 
ıf the plaıntiffvvas not vvilling to take the same in that condition, the second defendant 
should pay a sum ofRs 7 asstıpulated by the security bond. The plaıntiff appealed 
and the learned Subordıinate Yudge reversed the findıngs of the District Munsiff 
and held that the first defendant also vvas hable to return the machıne ın the original 
condition or pay its value to the plaintff, and, since the defendants by them conduct 
had made ıt impossıble for them to return the machine in the orıgınal condıtıon 
in vvhich they took ıt, the decree of the lovver Court vvas set. asıde and the three 
defendants vvere dırected to pay the plaıntıff Rs, 200 tovvards the value ofthe machıne 
vvith subsequent interest "The present appealıs agaınst that order ofthe Subordınate 
Tudge. ə 

At the outset the learned Advocate for the appellant has forcıbly argued the 
questıon of lımitatıon. He contends that, on the facts of the case, artıcle 29 of 
the Lımitatıon Act becomes applıcable"and the suit is barred "The attachment 
and delivery of the machine to the surettes ın thıs case vvas on the rö6th Tuly, 1942. 
The suit vvas filed on the and August, 1943. "The period of limitatıon provided 
by artıcle 29 ıs one year and time from vvhich period begins to rün is from the date 
Of seızure. Hence, ıt is argued, this being a case fallıng vvithin that article, 
is barred because the suit vvas filed after the expıry of one year from the date of 
seızure Article 29 deals vvith a süt for compensatıon for vvrongful seizure of 
moveable property under legal process Tn support of his contention that the present 
sut falls vvithin the ambıiş of that artıcle, the learned advocate for the appellant 
relres on Pannanı Dev, Chand v Firm of Senan Kağur Chandi "Yhe headnote correctiy 
brings out the pomnt decided in that case and ss to the follovvng effect " 

ç ““ Article 29 of-the Limitation Act applıes to all cases of attachment before yudgment vvhere 
specific moveable property ıs actually serzed and the seizure is vvrongful either because the Court 
had no şurisdictiqn or because the attachment vvas obtaıned on insufficeent grounds , the artıcle 
appltes vvhether the property attached belongs to a defendant ın the surt or to a thırd party “The 
startıng pomnt of lrmitation s the date of actual seizüre and. the time taken in getting the serzure 
declared ıllegal either on appeal or by other means cannot be deducted ” 

The learned Advocate for the respondents does not dıspute the correctness 
of the princıple decided in that case, The prınciple göverns cases vvhere there 
vvas an attachment, vvhich vvas found to have been vrongful, because the Court 
had no yurisdiction or because the attachment vvas obtaıned on insufficient grounds— 
cases vvhıch, in terms, fall vvithin the description of the suits mentioned in Article 29. 
For a sur under that artıcle, there are no addıtional factors such as misappropriation 
or theft or-conversıon of the attached property. 1f such complıcatıons dö not 
exist, $ they did not exist mn Pannanı Dev Chand v Furm of Senan 
Rabur Chandi, then artıcle 29 vvill apply, but if they do exist vve  vill 
have to look for some other artıcle ın vvhıch those additional factors are 
present and are provıded for and that article ıs article 48. article 48 refers 
to suıts for specific movcable property lost or acquımred by theft, or 
dishonest mısappropriatıon, or conversion, or for compensation for vrrongfully 
taking or detamıng the same VyVhere therefore the suit ıs for compensatıon for 
vvröngfüliy takıng or detaiing the property lost or acquired by theft or by dıshonest 
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misappropriation or conversion, article 48 vvould be applicable, and not article 29. 
Even if artıcle 48 does not ın terms appiy, artıcle 49, vVhich is a residuary artıcle, 
vvould be applıcable, sınce that artıcle deals vvith suuts for specific moveable property 
not othervvise provıded for, or for compensation for vvrongfully takıng or inyuring 
or for vvrongfully detaınıng the same “The period oflimitation under both article 48 
and artıcle 49 is three years and the time is to rün from the time vrhen the person 
having a right to the property first learnt ın vvhose possessıon it vvas or vvhen the 
detainer”s possession became unlavvful. "Thıs vrevv finds substantıal support in a 
number of decisıons Tn Ezishna Agyar v. Sudalamthı Pıllat,l the first defendant, 
vrho vvas the plaıntıffın another suit had applıed for the attachment before şudgment 
of tvvo brick kilns and had taken cüstody of the same exedCuting a security bond. 
The plaıntıff ın that sur obiected to the attachment under Order ər, Rule 58, 
and on hıs payıng the amount due to the first defendant he vvas asked to delıver 
the kilns to the plaıntıff VVhen the delivery vvas effected the plaintıff found ihat 
most of the brıcks in the kilns had been removed and he filed a suit for the recovery 
of the value of the brıcks Tt vras held that the suit vvas neither on the security 
bond, nor for compensatıon for vvrongful seizure of moveable property under 
legal process (artıcle 29) but one for compensation for vvrongfully takıng or infuring 
or vvrongfully detaınıng the property and the appropriate article of the Lımitatıon 
Act applıcable vras artıcle 49 vrhich provided three years” İrmitatıon from the date 
of vrrongful takıng and consequently the surt vvas not barred by limitatıon. "To 
facts, vrhich are somevvhat sımılar to those ın the present case, the Privy Council 
appled artıcle 48 in Zezos Pugh v Ashutosh Sen?, vrhere their Lördships point out 
that the tvvo artıcles (artıcles 48 and 49) are the only ones that apply to claims in 
respect of specific moveable properties and that artıcle 48 alone refers to conversion. 
İn an e€arlter case decided by this Court, A/urugesa Mudah v Totharam Davay), in 
similar circumstances, ıt vvas held that article 49 applied. In executıon of a decree 
obtaıned by the defendants ın that case m the Öourt of Small Causes certain goods 
belongıng to the plaıntıff vvere attached and the plaıntıiff preferred a clarm vvhich 
havıng been dısallovved, he filed in the City Civil Cöurt, Madras, a suit and obtained 
a declaratıon of hıs title to the goods : but, prior to the date of the decree, the goods 
attached had been sold by the Court of Small Causes and certain thırd parties 
had become purchasers "The plaıntıff sued for the recovery of the goods or their 
value as compensatıon. Sınce ın that case the good$ vvere not ın possession or 
under the control of the defendants ıt vvas found that he vvas not entitled to the 
recovery of the goods ön sğecee and that his only remedy vvas by vvay of damages 
for thevvrongful taking of hıs goods at the mstance of the defendants. VVıth regard to 
the questıon as to vvhich article of the Lımıitation Act applied, ıt vvas held that the 
suıt, being framed for the recovery of specific moveable property, vvas governed by 
article 49 and the alternative prayer for the value of the goods as compensation 
must be read as ancıllary to the mam reltef asked for vvith reference to section 208 
of the Code of Civil Procedure and did not alter the character of the suit or bring 
it vuithin any other category of the schedule to the Lamitatıon Act. 


In the present case the findings are, and 1 agree vith them entirely, that the 
most vital parts of the machine vvere actually stolen vvhile the machıne vras in 
the possessıon of the defendants. A dıstinctıon is sought to be made vvith regard 
to the first defendant vvho vras not one of the sureties and vvho as such vvas not in 
possession of the machine , but the” lover appellate Court has rightiy held that 
ın the circumstances of the case he must also be made lıable. lt is not necessary 
to goınto the grounds upon vvhich that vievv is founded as 1 am clear that the learned 
Subordınate Vudge vvas right in that vievv expressed by him m these terms : 


“ The first defendant cannot novv cscape by statıng that the machıne vvas entrusted only to 
defendants 2 and g and that he had no hand ın etther the retentıon of the machıne or the removal 
of its important parts He and the second defendant along vvith their employee, the third defendant, 
should have connived and removed the missıing parts so as to deprive the plamtiff of the machıne. 
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They are bound to return the machine to the plaıntıff in the condıtion in vvhich ıt vas entrusted 
to hem and the evıdence of thç second defendant shovvs that they vill not be able to do it because 
he denres that he removed any parts from that machıne 1 totally dısbeleve hıs evidence” 

On a careful secrutiny of (he evidence he found that defendants 2 and g did not 
offer to deliver the machine to the plaintıffın the condition ın vvhich it vvas handed 
over to them and that they removed some important parts from the machine€ , 
and that the defendants have by theır conduct made it ımpossible for them to return 
the machıne in the original condıtıon in vvhich they took it, and consequently 
a directuon for the return of the machine ın that condition at that stage vvas practi- 
cally useless and vvould be infructuous. He therefore set asıde the decree. YVıth 
these conclusions as T have already ındicated, 1 agree. I am of the opinion that 
article 48 or article 49 vvould apply, and not article 9. 


On the facts, 1 agree vvith the findings of tire learned Subordinate Vudge and 
find all the defendants hable to pay to the plaintiff a sum of Rs. əoo tovvards the 
value of the machine vvith subsequent interest as decreed by the learned Subordinate 
Tudge — 

I may say before closing that the question of limitation vvas not specifically 
raised at any carlıer stage by the appellant , but, sınce there is no questıon of any 
addıtional facts having to be brought on record and as it vvas purely a questıon 
of lavv, 1 allovved the point to be raısed and argued before me. 


In the result the appeal is dismıssqd vvith costs. 


Leave to appeal ıs refused. 
V.PS. ——— Abbeal dismassed, 


IN THE HIGH COURT OF"TUDİCATURE AT MADRAS. 
PRESENT Mh QTusrıce VVapsvvoRTH AND MR. İVusrice RAyAMANNAR., 
F. P S. Albuquerque €. Ağğellant” 


Ü 


The Catholic Bank, Ltd , by its Secretary, Mr. G. V N Pas . Resğondent. 


Arbitrahon Act (İX of 1899), seciton 15)—Consiruciion—" On bemg filed?, “as if it ieere a decree ”— 
Atvard registered, filed and decree bassed—Time for execution—Sltarlıng ğonn—Limitation Act (IX of ig08), 
secfton 14, and Article 182 

, Ihe vvords “on bermg filetl ” occurring. in section 1? of the Arbitration Act (TX of 18990) indi- 
cate the poınt of tıme from vvhıch the avvard s deemed to be enforceable, asifit vvere a decree The 
avvard only acqurres the incidents of a decree vvhen it is filed in Couürt, and in applyıng: artıcle 182 
of the Limitatıon Act the date of the decree or order cannot be any earleer than the date on vrhich by 
bemg filed into Coöuürt that vvhich vvas a  non-yudicial decision becomes: clothed vnith: a yudicial 
character as ıf ıtvvere a decree “This construction may lead to the anomalous result 
that there can be no lımıtatıon vvhatever for the filing of an avvard ın Court But Courts are not 
concerned vvith the consequences oF a statutory provision vvhen the language of it is plain and its 
meanıng clear İt ıs the business of the Legislature and not of Tudges to amend defective statutes. 

An avvard given in 1938 vvas registered and filed in the Subordinate Tudge”s Court A decree vvas 
passed, 1n an appeal against an order in execution of this decree it vas held that the avvard came 
under the provısıons of the Arbıtratıon Act of r8gg and not under the Code of Civil Procedure As 
a result, the avvard vvas filed ın the Dıstrıct Court on the işth March, 1944. On execution being 
taken ıt vvas obyected that execution vvas barred by limitatıon, because the petition vvas filed more 
than three years after the date of the orıgınal avvard 

Held, that the executıon applıcatıon vvas vyithin: time and that further, even if the above vievv 
vvas not correct, section 14 Of the Lımitatıon Act could be relled upon m the circümstances of the 
case to save the bar of lımıtatıon 


Appeal against the order of the District Court of South Kanara dated ord 
dune, 1945, in R E. P. No 5 of ig944.in O P. No. 36 of 1944 

The Advocate-General (£ ”Rafah Aiyar) and Messrs Pais, Lobo and Alvares 
for Appellant. 

B. Sitarama Rao and R. Somanatha Rao for Respondent. 

The Tudgment of the Court vvas delivered by 

.VFadstorih, 7.—Yhe appellant vvas indebted to the respondent bank and the 
parties referred their dispute regarding the debt to an arbitrator vrho, on grd lanuary, 
1938, gave an avvard ın favour of the bank holding that the appellant had to pay 


S A. A, O, No 436 of ıgqs. ıst February, 1946. 


- 


1 PETHU REDDIAR 7. RATAMEBA AMMAL, . 245 


Rs. 54.492-4-o. This avvard vvas registered on the zoth İanuary, 1938, and on the 
gıst fanuary, 1938, it vvas filed in the Courtofthe Subordinate Tudge, South Kanara, 
on the assumption that the procedure laıd dovvn in Schedüle İT :to the Code of Civil 
Procedure vvould apply. A decree vvas passed and against an order for execution 
of this decree there vvas an appeal vvhıch vras eventually decided by a Full Bench 
of this Court on the oşth Vanuary, ıg44.? "The Full Bench held that because 
the eredıtor vvas a İrmited company registered under ihe İndian Gompanıes Act, 
the avrard must necessarıly come under the provısions of the Indian Arbitration 
Act of r8o9 and not under the Code of Civil Procedure. As a consequence of thıs 
decision the arbıtrator at the instance of the respondent filed the avvard in the 
Dıstrict Court on the ışth March, rg44. Notice vvas given"and it vvas recorded 
that neither party obiected to the avvard and the avvard vvas filed  Thereafter 
the credıtor proceeded to take out executuon and in the execution, obyection vvas 
taken that executıon vras barred by lmitatıon, because the petition vras filed more 
than three years after the date ofthe origunalavvard. "The executing Court overruled 
this obiection relying on the decısion ın Udaychand Pannalal v Bhagırathlal Ghası- 
örasad?, and dırected execution to proceed, Hence the appeal. , 

It seems to us that the obiection on the ground oflimitatıon cannot be sustained, 
having regard to the terms of section ı5 of the Arbıtratıon Act (IX of r899) vvhich 
runs as follovvs : 

“€ An ayvard on a submission, on being: filed in the Coürt in accordance vyith the foregomg 
provıstons, shall (unless the Court remits it to the eeconsıderatıon of the arbıtrators or umpire, or 
sets ıt asıde) be enforceable as if ıt vvere a decree of the Court 7 
Tt seems to us that the vrords “ on being filed ” indicate the point of tıme from vvhich 
the axvvard is deemed to be enforceable aş if it vvere a decree. "Uhe verb ın the 
clause “ as ifıt vvere a decree”” is clearly ın the present tense of the subfunctive 
mood ff the Legislature had ıntended that the avvard should be deemed to have 
been a decree vrth effect from the date on vvhıch ıt vvas orıginally passed by the 
arbitrator, instead of the vvord “ vvere”” vve should expect to find the vvords “ had 
been”. 

İt is pomted out that the result of this constructıon is that there can be no 
İımitation vvhatever for the filmg of an avvard in Court and that ıt might be possible 
to file ın Gourt an avvard vvhich vvas tvventy years old vvithout leaving open any 
obiection to the parties on the ground of İmmitation, provıded that executton 18 
taken vvithın three years of the date of filing That may be an anomalous result. 
But vve are not concerned vrith the consequences of a statutory provision vvhen 
the language of it ıs plain and ıts meanıng clear. İt is the business of the Legis- 
lature and not of the Vudges to amend defectıve statutes. "To our mınds ıt s qulte 
clear that the avrard only acquires the incidents of a decree vvhen it is filed in Court, 
and in appiyıng Article 182 of the Fırst Schedule to Limitatıon Act the date of the 
decree or order cannot be any earlier than the date on vvhich by being filed into 
Court that vvhich vas a non-yudicial decision becomes clothed vvith a yudicial 
character as ıfıt vvere a decree. YVe may also observe that in our opinion even 
if this vievv vvere not correct, the respondent vvould be entitled to rely on section 14 
of the Limıtation Act in the cırcumstances of the present case. 


In the result, therefore, the appeal is dısmissed vvith costs. 
K.C. —— Abbeal dasmissed. 


IN THE HIGH GCOURT ÖF VUDİCATURE AT MADRAS., 
PRESENT :—MR. TusricE SOMAYYA AND MR, VusricE OHANDRASEKHARA ATYAR. 


Pethu Reddiar and others ,. Petittoners” 
0. 
Raiamba Ammal Resbondent” 


Cil: Procedure Code (V of ıgo8), sechon 110—Ahenattons an fatour of different bersons—Suut by müife 
of ahenor to haze at deslared that they uoere inpahid as her husband tas insane and a near relahios engineered the sales 
ın fapour of himself and his cönfederates—Common catuse of actıon—Single sit aganmst different alıences—Dasmissal 
5777505005 777677 00 000 0 ——— 


ı. (ig44) 1 ML). 2go (FB) 2. (1gg5) ILR öz Cal, 833. 
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——Hah Court reversıng and bassıng decree in favour of blamhf”—Cerbficate for İcaxe to abbeal to Pruyy Council 
— Value of all the broberttes—İf can be taken as a tohole 


Three altrenatıons vvere cffected by S in favour of X, Y and Z”for a stated consideration of Rs 7,250 
and another ahenatıon vvas effected ın favour of A The vvfe of S filed tvvo surts one against X, 
Y and £Z and the other agaınst A to have ıt declared that the varıous alıenatıons vvere invalıd as $ 
vvas of unsound mınd and X (a near relatıve of her husband ($ ) brought about all the sale deeds and 
took the sales ın his ovm favour and others takıng advantage of the youth and helplessness of $ "and 
thus helped hımself and hıs confederates ın gettng a slice Gf S”s properties The suits vvere 
dısmıssed by the trial Court but decreed on” appeal .X, Y and £ appleed for a certificate for 
appealıng to Hıs Mayesty ın Council İt vyas contended that the suit agaınst /X, Y and £ must be 
treated as three dıfferent suitsandthat cach alıenee mustshov” that the value ofthe propertıes of 
vvhich he vvas in possession is Rs 10,000 or upvvards İt vvas conceded that the market value of all 
the properttes at the date of the appellate decree vvas over Rs ro,ooo 


Held "Yhis vvas.a case vyhere there vvas a common cause of actıon agaınst all the alıenees and as 
the valuatıon of the surt taken as a vvhole vvas above Rs To,ooo and the decısıon of the High Court 
vas one of reversal, the certıficate for leave to appeal to Hu?” Mayesty in Councıl ought to be granted 


Vasthilinga Mudahar v “Somasındaram Chettar, (1918) İLR 42 Mad 228 s6 ML) rış dıs- 
tıngumshed 

Petrüüon under sections 109, rro and Order XV, rules T and 2 Civil Procedure 
Code and clause gg of the Letters Patent praying that in the cırcumstances stated 
thereın the Hıgh Goöurt vvill be pleased to grant a certificate to enable the petutioners 
to appeal to Hıs Mafesty ın Council against the yudgment and decree of the Hıgh 
Court dated ə8th Aprıl, 1944, ın A S No 98r of T941, preferred against the decree 
of the Court of the Subordınate Pudge, "TErichinopoly (Additional Tudge) dated 
25th December, rgqr ın O S No oğ of 1933 


ZE Rayah Ayar for M S Vasdyanatha Azyar for Petitioners, 
R G Srumoasa Atyar for Respondents 
The Court made the follovvıng 


ORDER.— T"vo sutts vvere filed in the Subordinate Tudge”s Court of Trichinopoly 
by the same plaıntıff to have it declared that various allenations effected by her 
husband, one Somasundara, vvere ınvalıd for the reasons set out ın the plaınts 
The sunts vvere dısmissed by the trial Court but on appeal thıs Court reversed the 
decısıon of the lovver Court and granted a decree in both the surts The petıtıoners, 
vrho vvere defendants r, g and Ğ ın the lovver Court and respondenis 1, 8 and 7 
in the appeal, seek to take the matter to Hıs Mafesty ın Council ın appeal There 
vvas only one defendant m the other suit, O S No 2? of 1998, and he also desires 
to appeal to Hıs Mayesty ın Council Taking the first suit vyhich is treated as the. 
malım sur (O S No o8 of ıgşş), three alıenatıons vvere effected ın favour of the 
peüitioners for a stated consideratıon of Rs z,a5o İtiis not dısputed by Mr. Srıni- 
vasa Aryar, the İcarned advocate for the respondent before us, that the market 
value of the properttes ıncluded ın the three sales on the date vvhen the High Court 
delivered its yudgment vvould be more than Rs. 10,000 and havıng regard to the 
Tıse in prices sınce 1981 vve think that thıs ıs a very proper concessıon to make. 
Tt.ıs therefore unnecessary to consıder vvhether the value of the mesne profits decreed 
agaınst these three petutıoners should also be included in the valuatıon for the 
rcason that the mesne profits have not yet been ascertamned İIfıt vvere necessary, 
vve should be ınclıned to say that the mere fact that the mesne profits have not 
yet been ascertained ıs no ground for not ıncludıng the value of the mesne profits 
for the purpose of ascertaınıng the value of the subiect matter of the appeal to 
His Mayesty in Council by the petitioners Büt in viev of the concession made 
15 18 unnecessary to go into this question. 


The main obiectıon put forvvard on behalf of the respondent is that the suit 
against the three petıtıoners 1s really made up of three suits allovved to be 
included ın one suit by the practıce follovved in this and other Hıgh Courts 
and reltance is placed on the decision of this Court mn Vaihiinga Mudalar v. Soma- 
sundaram Chettar1, to shovv that for the purpose ofthe appeal to Hıs Mafestyin Council 
the suit agaınst the three sets of alıenees must be treated as three different surts 
and that each alıenee must shovv that the value of the properttes of vvhıch he ısın 
20-00 o. 
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I) HANUMANTHA GOVVD 2. THE OFFICIAL RECETVER, BELLARY. 247 


possession ıs Rs ro,ooo or upvvards Tn the present case, hovvever, it vas alleged 
ın the plaint that Somasundara, the alienor, vvas of unsound mınd and” in any 
event not capable of understandıng the contracts vvhıch he vvas enterıng into and 
of forming a rational Püdgment as to their effect upon hıs ınterests. The plaınt 
vvhich vvas started as an applıcatıon for leave to file a surt in forma ğauğerısş says this 
ın paragraph ı5. 

“"The respondents are connected together as relatıves, frıends and members of one factıon, 
bound together by the common purpose of makıng illegal gaın at the expense of the helpless insane 
petıtioner vvho vvas entirely in their cüstody and control The said transactions are also connected 
by the same persons berng the executees, attestors, vvriters or identifying vvitnesses before the Registrars 
etc” 
and in paragraph ı8 

€ In case the Court holds that the mental condition of the petitioner has not been such as to 
legally unfit him for effecting the said traifsactions, it is sübmitted that the said transactıons, disadvan- 
tageous to the petıttoner as they are, vvere and could only have been effected and brought about 
by the exercıse of undue ınfluence by the respondents ın the case vvho vvere ın position to dominate 
the vvıll ofthe petitioner, helpless, vveak and defenceless as he vvasın his mental infirmities and troubles” 
Thıs Court found that the altenations ın question vvere all engineered by the first, 
sıxth and tvvelfth defendants, very near relatıons of Somasundara, ıh confunctıon 
vvith the other defendants vvho vvere theımr partisans İt vvas pointed out that ıt 
appeared clear that the first defendant brought about all the sale deeds and took 
the sale ın hıs ovrn favour taking advantage of the youth and helplessness of Soma- 
sundara and thus helped himself and hıs,confederates ın each getting a slıce of 
Somasundara”s propertıes. "The Courtthen vvent on to pomtout 


“€ The sıxth defendant vvho is Somasundara”s mother”s sıster”s husband and vvho stood in equal 
degree of relatıonshıp to Somasundara ıs another unsrcupulous man vvho took another property for 
Rs 4,0oo Rayambu”s sıster”s husband, the ıoth defendant, ıs yet another and the other defendants 
seem to be partısans of the first and second defendants ” 


Thıs ıs a case vvhere there is a common cause of actıon against all and vve therefore 
hold that the prıncıple of the decision in Vazifılınga Müudahar v: Somasundaram 
Çhettuar1, and the other decısıons vvhich follovv it is not applıcable to this case İtis 
not dısputed that the valuation of the suut taken as a vvhole on the date ofthe plaınt 
vvas above Rs 10,000 İn the plaınt the value ıs said to be over Rs 32,000 

VVe ıssue a certificate that the value of the subiect-matter of the sur m the 
Court of Fırst İnstance is above Rs 1o,ooo and that the yalue of the subfect-matter 
ın dispute on appeal to His Mafesty ın Council is also above Rs 1To,ooo, "The 
decısıon of this Court being one of reversal of the decision of the lovver Court, the 
case satısfies the requırements of lavv and vve direct the grant of the usual certificate 

KS — —— Certificate granted, 


IN THE HIGH COURT OF VUDICATURE AT MADRAS 
PRESENT "—Mh VusrıcE VVapsvvoRTH AND Mh VusricE RATAMANNAR. 


Hanumantha Govvd . Aptellant”” 
0 
The Official Receıver, Bellary “Fesbondent. 


Provıncaal Tnsolvencey Act (V of 1920), section 28 (4)-.—nsolveney of one of the coğarceners in a qot Fhndu 
family —Death of another co-barcener— Share of insolpent, vested in Oğlicual Receiyer iohether increased b) surumoorshib 
—V/ords “ acqurred by? and “ devolres on” in section—Meanıng of 


VVhen a member of a yomnt Hindu famıly is adyudged insolvent, his status in the yomt famıly 
of vvhich heis a member remaıns unchanged Ifby a deathın the coparcenary the share of the ınsolvent 
coparcener ıs ıncreased, the benefit of the ıncrease vvill accrue to the Official Recerver ın vvhöm that 
share ıs vested "The reason vvhy the Official Recerver is entitled to any subsequent increase of the 
ınsolvent”s share is not because the Official Recetver is a coparcener in Hindu Lavv, but because 
by sectton 28 (4) of the Provincial İnsolveney Act he is entitled to all property vyhich is acqurred by 
or devolves on the ınsolvent Ttis the insolvent viho by Hindu Lavv becomes entitled to the increase 
of his share and its the statutory provision of the Act, section 28: (4), vyhich vests that increasein the 
Official Recerver 


At the tıme of the adıudıcatıon, the famıly ofthe ınsolvent consısted of himself, his brother and a 
deceased brother”s son (the present petitıoner) "The brother dıed On a contention by the 
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brother”s son that the share of the insolvent vested in the Official Recerver vvould not be increased at 
all by survrvorship as a consequence of his brother”s death, 


Held, ihat the vvords “ aoqunred by” and “ devolves on” in section 28 (4) of the Provincial 
İnsolvency Act could not be given a narrovr meaning “They are both very vvide vvords obviousiy 
intended to cover all the ordınary vrays ın vrhich the estate of the insolvent may be increased from 
tıme to time during his insolveney As, therefore, the insolvent continued to be a coparcener and 
as by the death of his brother the addıtıon to his share may be said to be acqurred by him or to have 
devolved on hum, it follovved that this accretion vested in the Offical Recetver 


In the matter of 72e Hindu VVomen”s Raghis to Proberb Act, xo37, (r941) 2 M.L 1. ro at page 29 
4 PLTIı (FC ) referred to , 

Appeal agaınst the order of the Court of the District Tudge of Bellary dated 
orst December, 1944, in I A, No. əo4 of 1944, in I. P. No o6 of roş6. 

B. V. Ramanarasu for Appellant. 


£E. Umamahesısaram for Respondent. e 
The Tudgment of the Court vvas delivered by 


VVadsıoorth, 7 — The appellant filed a petition under section 4 of the Provincial 
Imsolvenecy Act prayıng for a declaration that the Official Receiver in the ınsolvenecy 
of Hanumantha Govvd vvas not entitled to the share vvhich vvould in the absence 
of any impediment have passed to the insolvent on the death of hıs brother Bhimana 
Govvd on the zıst March, r944. "The petitioner is,a nephevv of the insolvent vvho 
vras adfudged in rı937 At the time of the adiudication the famıly consısted of the 
insolvent, hıs brother Bhımana Goövvd and the petitioner vyho is the son ofa deceased 
brother. VVhen Bhımana Govd died ih ı944, the result, according to the present 
petitioner, vvould be that the share of the insolvent vested in the Official Recerver 
vvould not be increased at all by survıvorship as a consequence of his brother”s 
death and that the vrhole of the share of the deceased coparcener vvould pass by 
survivorship to the non-ınsolvent coparcener, the petitioner. This contention has 
been negatived by the trıal Court. 


Sectıon 28 (4) of the Provıncial Insolveney Act prescribes that all property 
vyhich is “ acquıred by or devolves on ” the insolvent after the date of the order 
of adğudication and before his discharge shall forthvvith vest in the Court or the 
Recerver. İt cannot novr be contended that the ınsolveney of a coparcener effects 
a separatıon of that coparcener from the ?oınt family of vvhich heis a member. He 
continues to be a coparceger and the decısion of Venkataramana Rao, I., ın Zaks/- 
manan Chethar v Srınıvasa Tyengarl, vvhich vvas pressed ın the lovver Court must be 
deemed no longer good lavv in the light of the Bench decısıon in ,/Voony Suryanarayana- 
murth: v. .Noony Veerarapı? to vyhich one ofus vvas a party. In the latter case it vvas 
held that, vvhen the adyudication of a coparcener of a. foint Hındu famıly vvas 
annulled, his share of the family property vvhich vvas vested ın the Officral Receıver 
vvould revert to the former ınsolvent as family property and not as self-acquired 
property "That decısıon postulates the position that, vvhen a man ıs adiudged 
an ınsolvent, hıs status in the Point family and hıs rights m the property ofthe ioint 
famıly remain unchanged İt vrould therefore seem to follovr that if by a death 
in the coparcenary the share of the ınsolvent coparcener is increased the benefit 
Of the increase vvill accrue to the Official Recetver ın vyhom that share is vested. 


It has been contended that because any decrease in the insolvent”s share by 
the birth of a further member in the family vvould not take avvay from the Official 
Recetver any part of the share of the ınsolvent as it stood on the date of the adiudi- 
cation, ıt must logically follovv that any increase of the share of the ınsolvent vvould 
not pass to the Official Recerver. But it seems there is no such İlogical cönsequence. 
The reason vhy the Official Recerver does not lose that vvhich vvas vested in him 
is because the vesting amounts to an allenatıon vvhich erystallizes the share of the 
insolvent to vvhıch the alıenee is entitled as on the date of the adfudication. The 
reason vvhy the Oficial Receiver is entitled to any subsequent increase of the 
insolvent”s share is not because the Official Receiver is a coparcener ın Hindu Lavv, 
but because by sectıon 28 (4) of the Provincial Insolveney Act he is entitled to all 
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property vvhıch is acquired by or devolves on the ınsolvent ş that ıs to say, itıs the 
insolvent vvho by Huındu Lavv becomers entitled to the incrgase of his share and it is 
the statutory provısıon of the Provıncıal Insolvencey Act, section 28 (4) vvhich vests 
that ıncreasec ın the Official Receuver 


, İt has been argued by Mr. Ramanarasu for the appellant that the vvords “ is 
acqurred by or devolves on £ are not vvide enough to cover the passage of property 
by survivorship. His argument ıs that the vvords ““ acquımred by ” necessarily 
connote gettıng by some cffort and the vvords “ devolves on ” necessarily connote 
the passage of property dovvnvvards, as by ınheritance. It seems to us that this 
narrovvıng of the meanıng of these vvords so as to confine them,to vvhat vvas possibiy 
their original connotatıon is nöt in accordance vvith English usage and it is not 
ın accordance vvith the vievv taken by the Federal Court in İn the matter of ile 
Hindu VVomen”s Raghis to Proğerty Att, 19371. Both the vvords in section 28 (4) are 
very vvıde vvords, obviously intended to cover all the ordinary vvays in vyhich the 
estatc of the ınsolvent may be ıncreased from time to time düring) his insolveney. 
As, therefore, he contınues to be a coparcener and as by the death of hıs brother 
the addıtıon to hıs share may be said to be acqurred by him or to “devolve upon 
him, it follovvs that thıs accretıon vests ın the Official Recermver. İn this vievv vve 
dısmıss the appeal vvith costs. 

Cİ -—— Aöğeal dısmossed. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT :—MhR ŞUSTIiCE VVADSVVORTH AND MR. Vusrice RAyAMANNAR. 


Bodapatı Rayesvvararao .. Abpğellant" 
0. 
Pulıgedda Satyanarayana and others ” . Resbondents 


Cunil Procedure Code (V of ıgo8), Order 82, rule 7 (1-A) (Madras) —Combromase of connected sints— 
Comöromase incağable of bang sbhit ub—Fazlıre of combromise mnih regard to one sut—Omasston by adıocate of 
münor part) in the other sint to give certifttate—Entire combromise if vutated 

İn tvvo connected surts a compromise vras filed ın Court and the advocate appearıng for a mınor 
ın one of them omitted to record hıs certificate that the compromıse vvas beneficial to the mınor 
The compromise vvas not capable of being split into tvvo paris and it vvas not ascertaıned to vhat 
extent the provısıons relatıng to the settlement of one suıt vvere recorded as consıderatıon for the 
provıstons relatıng to the settlement of the other suıt “There vvas also a yomt provision regardıng 
çosts and there vvas nothıng to ındıcate hovv the costs vvere to be appprtıoned betvveen the tvvo sults, 
The compromise ın the suit in vvhich the minor vvas not a party havıng failed, in a suit to set asıde 
the compromıse ın the other surtın vvhich the minor vvas a party and the decree vvhich flovved therefrom, 

Held, (1) ıt is difficult to hold that the guardıan of a minor müst obtaın the consent of the Court 
before the agreement to compromıse ıs reached, He must no doubt obtaın the consent of the Court 
before the compromiıse ıs concluded, but the conclusion of the compronnse comes about vyhen the 
compromiıse ıs made a decree of Court. 


Aısadhesh Prasad Massıir v VVidom of Tribem Prasad Massir, (939) 1L.R ig Pat ş48, not follovved. 


(2) Though ıt is döubtful vvhether it is necessary that the certıficate of the advocate 
appearıng for the minor should be in any partıcular form, the Court may be inclined 
to hold that he has suflficientiy complied vvith the: provisions of: clause (r-A) of rüle 7 of 
Order gə, Civil Procedure Code (as amended in Madras) if m substance he does certify to the Court 
that ın hıs opinion the compromise is beneficial to the minor Büt, in the circümstances of the 
case, the absence of the certificate of the advocate vvas more than a mere matter of formın that ıt 
affected the substarıce ofthe compromise and the failure ofthe compromise in one part vitiated the 
compromuıse ın its entirety 

Appeal against the order of the Court of the Subordinate Tudge, Vizagapatam, 


dated ənd December, 943, in 1. A No. 7ə? of ıg43, ın O. S No. 6g of gel. 
4V. /Varasımham and .N. Ramakrıshnayya for Appellant 
Y. Suryanarayana and D .Narasarafı for Respondents, 
The Tudgment of the Court vras delivered by 


VFadsısorth, T.—Vhis appeal arıses out of an order recording a compromise 
in a suıt for a declaratıon that the present appellant—second defendant ın that 
suıt—vvas not valıdly adopted by the vyidovr of the maternal uncle of the plaıntiffs. 
The famıly vvith vyhich vve are concerned comprised originally one Lakshminara- 
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simham.vvho dıed ın May 1994, leavıng certaın properttes, his sister, the present 
first defendant and another sıster Sundaramma vvho dıed ın 1938, the mother of 
the plaıntıfis 0Hıs vvidövv Seethayamma had a number Of sisters, one of vvhom 
vvas marrıed to the present thırd defendant, her son bemg the mınor appellant 
She also had a brother, the fourth defendant, vvho ıs said to have been actıng as 
the guardıan of the appellant. Seethayamma dıed ın luly 1941 and she is alleged 
to have adopted the appellant shortly before her death and to have made a vvıll 
entrusting to her brother, the fourth defendant, the guardıanshıp of the mınor. 
There vvere tvvo suits pendıng at the tıme of the compromise One vvith vvhich 
vve are ımmediately çoncerned is O S No öş of ıg4ı. “he cönnected suit vvas 
filed by the same plaıntıfis agaınst the sısters of Seethayamma. VVıthout going 
into the details of that suit, vvhıch ıs O S No 54 .0f1949, vee may say thatıt con- 
cerned the tıtle of the estate of Lakshmınarasımhğm to certaın properties originally 
mortgaged ın hıs favour and sold ın discharge of the mortgage to the sısters of 
Lakshmınarasımham”s vife “The contention of the plaintifis vvas that the sısters-ın- 
lavv vvere benamıdars for Lakshminarasimham and that he vvas entıtled to the 
properttes and that they as hıs heırs could claım, it 

The compromiıse vvas put into Court by the plaıntıfis vvith an ordinary petition 
to record ıt TTUhere vvas no formal applıcatıon for İeave to enter into the compromise 
filed on behalf of the guardıan ad htem, the fourth defendant. Nor vvas there any 
formal certıficate by the advocate appearıng for the minor that the compromise 
vvas beneficial to the mınor ş but the "advocate hımself sıgned the agreement of 
compromuıse and thıs ıs, in the opmıuon of the learned trial Tudge, a sufficteht indi- 
cation of hıs opınıon that ıt vvas beneficial to the minor, though vve must point 
out that the learned Tudge vvas vvrong ınssayıng that ın the body of the compromise 
it ıs stated that the compromiıse is beneficial to the minor second defendant "There 
ıs no reference ın the compromise petition to the minority of the second defendant 
except ın the headıng thereof 

VVhile this petition tö pass a decree in terms of the compromise vvas pending 
an applıcatıon vvas preferred by the natural mother of the second defendant prayınx 
for the removal of the fourth defendant from the guardıanshıp and her appoınt- 
ment ın hıs stead "Thıs petition vvas plaınly filed ın order to put a stop to 
the compromıse proceedıngs , but it vvas relected "The terms ofthe compromiıse are 
that the first defendant should at once get possessıon of ıtems r and 2 ofschedule A 
and should recefve profits ın respect of those tvvo items, that she should also get pos- 
session of certaın salt pans and the first defendant vvith the consent of the plaıntiffs 
should abandon the contentıon that items 1 and 2 of B schedule are the sir:dfkanam 
propertıes of Seethayamma. By vvay of quzd ğro quo the mınor second defendant 
ıs given item 2 of schedule Band the plaiıntifis and the first defendant give up all 
claım to the moveable properttes specified in the plaınt schedule “Then the com- 
promise turns to the matters mn the connected suıt, O S. No. 54 and 1tıs provided 
that the sisters of Seethayamma, vvho are the defendants in that suıt, shall undertake 
to discharge a certaın promussory note debt and that in return the plaıntıfis shall 
vvıthdravv their suit for the properties standıng ın the names of the defendants ın 
that suıt. "Then follovvs a provısıon vvhich seems to us to be of great importance in 
considerıng this matter, though ıt has been apparentiy overlooked by the trial 
Court. “This is a provision that tovvards the cost of the first plaıntiff both ın O. S. 
No. 6ş and in O. S No 54, the defendants ə, g and 4 n O S. No ö6ş shall pay 
a sum of Rs 4oo and the first defendant shall pay Rs. r,ooo. By the time vvhen the 
compromise vvas recorded mn the adoptıon suit, O, S. No, 6ş it vvas already clear 
that the connected compromıse of O S No. s4 had broken dovr and the order 
recordıng the compromıse of O, S. No 6 directs that the trial of O, S No 54, 
vvhich is covered by the same petition, should proceed. 

Novv the contentıons mostly emphasısed in the appellate arguments relate 
to the procedural defects ın the recordıng of the compromise ın O S No. 6s. "The 
decision ın Azvadhesh Prasad Mossir v: VVidos of Tribem Prasad MussirlO, has been 
quoted as authorıty for the proposıtıon that not only must the guardian of the 


ı, (1939) LL.R. ıg Pat. 949. 
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minor obtaın the leave of the Court to enter into a compromise, but he must,obtaın 
that leave before the agreement to compromiıse ıs concluded., "This decision proceeds 
on the vvordmg of Order XXXTI, rule ? (r) vhich says : i 

“ No next freend or guardıan for the sur shall, vithout the leave of the Court expressly recorded 
ın the proceedınes, enter into any agreement or compromiıse on behalf of a minor vvith reference to 
the surt ın vyhich he acts as next freend or guardıan”” : 
VVıth the greatest respect to the learned Tudges, vvho decided the case cited, vve find 
ıt difficult to hold that the guardıan must obtaın the consent of the Court before 
the agreement ıs reached. No doubt he must obtaın the consent of the Court 
before the compromise ıs concluded, but the conclusion of the compromıse comes 
about vrhen that compromise is made a decree of the Gourt “İt vvould no doubt 
be ımproper after the compromıse had been made effective by the Court for the 
guardian to obtain an ex ğosf facio sanctıon of the Court for the compromıse, But 
ıt does not seem to us that the Code contemplates the obtaınıng of the sanctıon 
of the Court to vvhat are mere proposals of a compromıse, and there must neces- 
sarıly be some agreement betvveen the partıes before the Court ıs approached for 
1tS approval, 9 

A more sernous defect ın the procedure is the omıssıon of the advocate appearıng 
for the minor to record in proper form his certificate contemplated ın clause (1-A) 
of rule 7, Order XXXII as amended ın Madras. But vve doubt vvhether it ıs 
necessary that the certıficate of the advocate should be in any particular form and 
ıfın substance the advocate does certify to the Court that ın his opimon the compro- 
mıse 1s beneficial to the minor, vve should be inclined to hold that he has sufficientl 
complred vvith the provısıons of that clause, "There is, hovvever, a certaın dıfficult 
on the facts of the case ın holding that thç pleader appearıng for the mınor has 
sıgnıfied to the Court his opinion that the compromise as reported ın the present 
sut O S. No öş is beneficial to the minor Tüis difficulty is mixed up vith vyhat 
seems to us the more serrous defect in the procedure before the lovver Ğourt. The 
lovver Gourt has treated thıs comprofnise, vvhich is the subyect of a iomt petıtıon 
and of a yomt agreement, as if ıt vvas in fact tvvo separate compromises of the tvvo 
suıts dealt vvith there Not only is it a single compromise covered by a sıngle 
petıtıon relatıng to the tvvo sutts but the compromise ıs not capable of bemg splıt 
into tvvo parts, one relatıng to each of the tvvo connected suits, Nor has any attempt 
been made to study the compromıse for purpose of suchvdivision No doubt the 
maın provısions relatıng to O S No. 6ş and the maın provısıons relatıng to O. S. 
No. 54 are quute dıstınct and separable but vve do not knovv to vvhat extent the 
provısıons relatıng to the settlement of one suıt vvere recorded as consıderatıon 
for the provısıons relatıng to the settlement of the other suıt. One thıng ıs quute 
clear and that ıs that there ıs a İoınt provısıon regardıng the costs of these sults, 
and there ıs nothing to iındicate höv, those costs are to be apportıoned 
betvveen the tvvo suıts Moreover, the mınor second defendant ıs under the com- 
promıse made ?omtly hable along vrith others for Rs 400 out of the total ofRs. 1,400, 
vyhich is fixed as the costs, not of O S. No 6 alone, but of both O. S No. 69 and 
O S No 54 "The decree as dravvn by the trial Court on the compromise of O. S 
No 69 seems to ımpiy that all these costs agreed to be paid are to be paid as costs 
ın O S No 6ş. İt is of course qurte out of the question to impose any habılıty 
on the mmnor second defendant for the costs of O. S No. 54. in vrhich he vas nota 
party, and the İlavvyer vvho sıgned this. fomt compromise does not seem to have 
applıed his mind to the question vhat should be the hability of the minor second 
defendant if the compromise faıls so far as O. S. No. s4.is concerned. 

İn this vrevr rt seems to us that the absence of a proper certificate by the pleader 
ıs more than a mere matfter of form, that ıt affects the substance of the compromise, 
and ıt does appear to us that the trial Pudge in ordering” that the compromıse be 
recorded as bemg beneficral to the minor has entırely overlooked the fact that (he 
faılure of the compromise in part müst in the circumstances of this case vittate the 
compromise ın its entirety İn this vievv vve allovr the appeal vuth costs and set 
asıde the order recordıng the compromise and also the decree vvhıch flovvs therefrom 
and direct the suıt to be restored to file and decided on its merits 


V.P.S. —— A4öbeal allozoed, 
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IN THE HIGH COURT OF fUDİCATURE AT MADRAS 
PRESENT :—MR QYusrioE YAHYA ALI. 
Sri Kallalagar Devasthanam, Madura, through its present Executive 


Officer, Srı R Krishnasvvamı Pıllaı .. Aböellant” 
D. i : 
Karuppa Pıllaı and others : , .  Resbondeniş. 


Landlord and tenant—VVater charges—Basıs of night to le0y —Tank becomıng disused and the remnanis 
ofats bed registered as ryoti in the name of otner of the unllage and assessed to rent— VVater, from a different source 
bassıng through ihe course on the inside of the old bünd of that tank and flovttng out ihrough the old slmce and irri- 
gatıng the lands of the tenanis of the ouner of the uıllage—Rught of the otoner of the xllage to clam toater charge 
for second crob rarsed by ihe tenanis 

At one tıme a tank ın a village belonging to the plaıntıff comprısed a large extent and had a 
bund of consıderable sıze vvith a sluice and other arranğements for ırrıgatıon After the erectıon 
of the Periyar Dam, supply from that source vvas provıded 1n consequence a. considerable portion 
ofthe tank vvas assıgned for vvet cultıvatıon leavıng a portion ofthe old bund and slurce vithoutshutters 
Perıyar vvater passed through the vvater course on the ınsıde of the old bund and fiovved out through 
the unshuttered hole ın the sluıce and ırrıgated the lands ın the occupatıon of the defendants İn a 
claım by the pfaımtıff for vvater charge for the second crop raısed on the lands ın the occupatıon of 


the defendanis, 

Held, the rıght to levy vvater charges of this description rests on the principle that the solum of the 
surface from vvhich vvater is supplied vestsin the landholder qua landholder. “The land havıng been 
converted into zyott land and assessed to rent the very foundatıon on vvhıch vvater charges can be 


levied dısappears 
The Madura Kallalagar Devasihanam v Subbfah Ambalam, (ıgqo) 1 MLİT i6o. LLR roqo Mad 


745, dıstınguıshed. 

Appeals against the decree of the Dıstrıct Court, Madura, dated sıst Aprıl, 
ı944, ın A S No 8 of 1944, preferred against the decree of the Court of the Deputy 
Gollector, Melur Division, in 5. S. No. 462 of 1949, etc. 

P .N. Marthandam Pıllat and C. Rangasıvamı Aşyangar for Aprellant. 

A. V. .Narayanasıvamı Aşyar for Respondents. 

The Court delivered the folloving 

TUDGMENT — he questions involved in these tvvo appeals are common. "The 
suıts out of vvhich these appeals arıse vvere ınstituted by the proprietor of Amaradakkı 
village in Melüur division of Madura dıstrıct for recovery of rent from hıs tenants, 
the defendants, for falsıs 1849 to 1851. "İvvo matters vverc ın dıspute ın the sults. 
T"he first vras ın relatıon to the vvater charge claimed by the proprretor for the second 
crop raısed on the lands ın the occupatıon of the defendants vvhich had been regiıs- 
tered as sıngle crop vvet lands. The second question concerned fishery rents vvhıch 
ıs not növr pressed by the learned advocate for the appellant. 

As regards the vvater charge for the second crop, the Deputy Collector of Melur 
dıvısion found that the plamtfi vvas not entitled to levy the same, and on appeal 
the learned District Tudge affirmed the Deputy Collector”s decree. After havıng 
heard both sides 1 am of the opinion that the vievv taken in the Courts belovv is 
correct. Varıous questions have been argucd, but there ıs one matter vvhich 
clınches the issue and vrhich 1 shall refer to presently. At one tıme the Amaradakkı 
tank comprised a large extent and had a bund of considerable size vvıth a sluice 
and other arrangements. After the erection of the Periyar Dam, supply from that 
source vvas provıded. İn consequence a considerable portion of the tank bed 
vvas assıgned for vvet cultivation "The ohly extent remaining vvas the extent of 
9 acres 01 cents comprısed ın S. No. go of 1933 on vrhich it vvould appear that there 
are still. a large portion of the old bund and the sluice vvithout shutters and a temple 
vithout a structure. "The Periyar vvater vvould appear to pass through the course 
on the ınside of the old bund and flovr out through the unshuttered hole ın the 
sluıce. The defendants contended that the tank had ceased to be ın exıstence 
as such and that vvhat remaıned vvas nothing but a mere channel course for the 
Periyar vvater to flovv dırectly to the defendant”s fields. Both the lover Courts 
upheld that contentton. On the plaintıff”s side reliance vvas placed on the decision 
gp 00 — ——— —————-—-—— 
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in 72e Madıura Kallalagar Decasthanam v Subhuah Ambalam)1, but the learned District 
Tüdge distinguished it on the ground that ın that case the Government vvater had 
come ınto the tank belongıng to the landholder and had got mingled vvith the 
landholder”s vvater, vvhich feature does not obtaın in the present case. Apart from 
those grounds the matters seem to me to be altogether clınched by the fact that 
ın (he Re-settlement Register, Ex P-i, the entire extent of S No go)Ş, is registered 
as ryotı land and s assessed to rent and stands as ryott land in the name of the desty 
Sundararayaperumal, İn that connection the Deputy Collector said in his yudgment: 

“ Above all, the more important document Ex P-ı (Re-settlement Register) reveals that the 
tank poramboke S No şo) stands ın the holdıng of Sundararayaperumal—the derty under holding 
No z classed as Dry and the extent of g gı acres bears an assessment of Rs 4-6-o vvith the remark 
kq əv 5 55 şorıb sor unu) i puoĞumsuş su. In the face of this record the plaintiff 
has no case for him There ıs no tank ançl no vvater spread area, vvith stagnatıon of vvater, sınce the 
entire extent havıng been assessed to rent Even assumıng that the classıficatıon on ground ıs tank 
there could only be a narrovr strıp of land for the Periyar vvater to flovr through the open sluices on 
the tank bund for the ırrıgatıon of the suıt lands vyhıch have been permitted for irrigation by vvater 
permits ıssued by the Government "The entire extent having been treated as ryoti land and assessed 
vvıth an annual rental value, there ıs no case of the plaıntıff to clarm any ovvnership over the solum 
Of the vvater course” P 


Iİ entirely agree vvith: this vievv of the matter “The right to levy vvater charges 
of this description rests on the principle that the solu of the source from vvhich 
vvater ıs suppİted vests in the landholder çus landholder Tn this case the land havıng 
been converted ınto ryotı land and assesşed to rent, the very foundatıon upon 
vvhıch vvater charges can be levted, disappears. 

The second appeals are dısmıssed vvith costs, Advocate”s fee one set. Leave 
to appeal ıs refused. . 

Vs. -—— ——— Aöbeals dıismassed, 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT .—Mh Tusrıce ByEns 


V. Venkatarama Nayudu Petetioner” 
Ü 
The Provınce of Madras, by representatıve, the District 
Collector, Salem .  Hesbondent 


Government of İndia Act (1995), section 240— Police constable gütliy of contembt of Court—Accusatıon 
against güdicial  officers— Diymassal: mthout: nötice—Valıdıly — Meaning of ttords: “ criminal cbarge” 


The provısıons ofsection 240 ofthe Government ofİndia Act regardıng nötice and an opportunity 
to shovv cause are mandatory, but accordıng to the proviso they do not apply to a case "“vyhere a per- 
son ı$ dısmissed on the ground of conduct vvhich has led to his conviction on a criminal charge” 


VVhere a polıce constable vvas dismissed from service on the ground that he vvas gullty of contempt 
of Court and it appeared that the contempt consısted of highly defamatory accusatıons against the 
honesty of prestdıng officers of Courts in respect of a cavil İttigation vyhich he vvas conducting, 


Held, that although the contempt ın the partıcular case vvas not an offence vvithin the narrovv 
limits of the Indian Penal Gode, it vvas nevertheless a matter giving rise to a “ criminal charge” 
vvıthın the meanıng of the proviso in section 240 (3) (a) of the Gövernment of İndia Act, and that 
the order of dısmıssal from service vuithout observing the formalıties regardıng notice vvas valıd 


Petition under section riş of Act V of igo8 praying that the High Court vəli 
be pleased to revıse the order of the Cpurt of the District Munsiff, Salem, dated 
24th November, 1944, in O.P. No 41 of 1944 . 

£, V. Ramachandra Asyar for Petitioner. 

The Government Pleader (E Kuzükrishna Menon) for Respondent 

The Court delivered the folloving 

TUDGMENT.—The petitioner vvas formerly a police constable vvho served from rgoo 
until 1940 vvhen he vvas dismissed by the District Superintendent) of Police at Salem 
because of hıs conviction and sentence by the High Court for contempt of Court. 


——— 
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The pefutioner brought a suit for a declaratıon that his dismissal vvas vvrongfül in 
that ıt had been made yyıthout any notıce to him and vvithout any opportunity 
of shovving cause , and he also asked for arrears of pay amounting in all to Rs 072 

The suit vvas brought zz forma ğauberis and vyithout gög into the question of pau- 
perism, vvhich vvas contested by the learned Government Pleader, the İearned 
District Müunsiff dismissed the sul under Order 9, rüle 5 (4) of the Gode of Civil 
Procedure. 


The dısmıssal of the petitioner by the District Superintendent of Police vvas 
under rule 77 ofthe Polıce Standıng Orders. “The rule isin these vvords " 
€ () No Police Offieer, convicted of an offence and sentenced to rmprisonment, shall be retained 
mn the service, vvithout the special order of the Inspector-General 


(2) A Polıce Officer sentenced to fine only need not he dısmıssed "The District Superintendent 
shall decide vvhether he deserves dısmissal or any other punishment, and act accordinglv 


(3) An order of dısmıssal shall not be passed, until the conviction has been finally upheld on 

appeal, or the tıme allovved for appeal has expired ” 
Before the learned District Muhsiff the only contention rarsed on this aspect of the 
matter vvas fhat the convıctıon by the Hıgh Court for contempt of Court is not 
an offence , but the learned District Münsiff relied on the decision in “aya? v. 
VVatherington1, in vrhich it vvas held that although it vvas not an offence vvithin the 
ambıt of the Penal Code it vas nevertheless an offence A further argument vvas 
advanced ın thıs Court, namely, that ın the case of dismissal or conviction of an 
offence vvıth a sentence of ımprisonmeht, dismissal could nöt be made except by 
the Inspector-General of Police "This pomt vvas not raised in the lovver Court, but 
apart from thıs there seems no room for this contention because the rüle provides 
that such a person cannot be retaımned fn service vvithout the special orders of the 
Inspector-General. Consequently ıt 1s only vrhen there is a proposal to retaımn 
him in service, for example, vvhen he has been convicted only of some minor offence 
involvıng “no moral turpıtude, that the yurısdıctıon of the İnspector-General 1s 
ınvoked., i 

Mr. K V. Ramachandra Aiyar”s maın argument in thıs Court ıs that although 
contempt of Court may be an offence, it is not a “criminal charge” vvithin the mean- 
ıng of the proviso in suüb-clause (a) of clause (3) of section 240,of the Government 
ofİndia Act "This pomiə does notappear to have been rarsed in the loveer Court 
but ıt may readıly be dısposed of "That the case ıs governed by section 240 of 
the Government of India Act is made clear by the decision of the Federal Court 
ın Sura) “Nara Anand v .N. VV Fronter Province?  Yhe provisions in section 240 
of the Government of Indıa Act regardıng notice and an opportunity of shovving 
cause are mandatory, but accordıng to the provıso they do not appİy to a casc “vvhere 
a, person ıs dısmıssed or reduced in rank on the ground of conduct vihich has led 
to hıs convıction on a criminal charge”” An offence has been defined ın section $ 
(37) of the General Clauses Act as “ any act or omission made punishable by any 
lavv for the tıme being in force” “The vvord “ charge”” has been defined ın sec- 
tion 4. (c) of the Code of Criminal Procedure mn this vay : 

“€ “ Charge” includes anv head of charge vrhen the charge contaıns more heads than one ” 


It must be clear from thıs definition that the vvord has been there defined only in 
its relatıon to the Code of Criminal Procedure "The vvay in vvhich the  vvord has 
been used ın section 240 of the Governmeat of İndia Act obviously contemplates 
some 3ccusatıon and not merely a charge ın the technıcal sense of the Code of 
Criminal Procedure. This beimg so, vve are left only vvith the vvord “ criminal” 
for dıscusğion ş and in discussing the preamble to the Code of Criminal Procedure, 
Ranganatha Aıyar has dealt vvith the vyord in this vvay ın the sixth edition of his 
commentary : 5 2 


- ” :f 

““ The vvord “ criminal ” is used in opposition to civil as also to ecclesiastical, political, or: military 
It comes from the latın crımin (yudgment, accusatıon) and means generally and simply “ ofor belonging 
to an accusatıon ” The reason for the trıal of a person for a criminal offence ıs not 
a contest of prıvate ınterest ın vyhıch the rights of parties can be vvaived at pleasure “The prosecution 
of crımınals and admınıstratıon of criminal lavv are matters vvhich concern the State Every citizen 


ı. (1934) 66 M.L.7. 650 : LL.R.? Mad. a, (1g42) r M.L İL 7? : LL.R. (942) Lah, 
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has an interest ın seemng that persons are not convıcted of crimes and do not forfert life or liberty 
except vvhen trıed under the safeguards so carefully provided by lav” 

At this pomt its useful to examıne the nature ofthe contemapt of vvhich the petitioner 
vvas convıcted by this Court on the motion of the Advocate-General, He vvas the 
plamtıff in a surt ın the District Münsiff”s Göurt at Salem and ın the course of 
am affidavıt filed ın support of an applıcatıon askıng for certaın documents to be 
called for he alleged that ın" a prevtous suit not only the District Munsiff and the 
“Subordınate Tudge but also a fudge of this Göürt had been briıbed Not content 
vrıth this he vvent on to allege that ın the suit ın vvhich he vvas then involved the 
District Münsiff had recerved a bribe of Rs. r,ooo and the learned Chief Tustice 
“then pomted out that “ he has added to hıs offence ın this Court by affirming that 
hıs allegatıons vvere true” "The only reason vvhich inffuenced the learned Tudges 
ın giving him simple imprisonment vvas that there vvas no other alternatıve İt 
is difficult to concelve of a möre deliberate and a möre scandalous contempt. 
“Courts are famıliar vvith other forms of contempt vvhich are dealt vvith in the Code 
“of Civil Procedure, vvhich cöntains provisions for dealing vvith İtigants vvho disobey 
the orders of Court, vvho flout myunctions granted against them, and so on butin 
thıs latter class of cases ıt can readıly be seen that there ıs nothmg”of a criminal 
character or anythıng ınvolving moral turpitude İn the case vvith vyhich vve are 
novr concerned the contempt consisted ın brıngıng highly defamatory accusatıons 
against the presiding officers in Courts from the lovvest to the hıghest,, and havıng 
regard to the dıstınctıons elaborated by Ranganatha Ailyarın discussing the meaning 
of the vvord “ criminal” it cannot be doubted that a contempt of this character ıs 
criminal “There ısno question ofany private dispute betvveen the partıes to the 
suit, the contempt beg one vvhich attacks the purity ofthe vvhole yüdicial adminis- 
tration. 1 accordıngly hold, agreeıng vvith the learned Government Pleader, that 
although a contempt of this nature may not be an offence vvithin the narrovv 
lımits of the Indian Penal Code, it is nevertheless a matter giving rise to a 
crımınal charge vuthin the meaning ofthe proviso in section 240 (3) (a) of the 
“Government oflndia Act Astthe petitioner has been coönvicted on a criminal 
charge, ıt necessarıly follovvs ın accordnace vvith this section that the formalı- 
tes regardıng notice and a reasonable opportunity of shovvıng cause vvere 
.dispensed vvith The learned District Münsiff vvas, therefore, correct in his 
findıng that there vvras no cause of actıon disclosed m (he plamt As there vvas 
mo error of yurisdiction the petition is ordered to be dismissed vvith cösts 


B V.V. —- Petihon dismassed. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS 


PRESENT —SIR ALFRED HENRX İTONEL LEACH, Ceef 7üsüce AND Mh. 
 Tusrıc£ LAKSHMANA RAO 


S. Ranganathan and others ,  Petihoners” 
0. 
.A. Krıshnayya, Arbıtrator, Lloyds Road Area "Tovn Plannıng 
Seheme and another ,  Resbondents 


Madras Toton Plannıng Act (Vİ of 1920, as amended by Madras Act II of ı9g0), sechons 15 (2), 23 
and 29 and Arbıtration Act (X of 1940),  secitons 30, 46 and 1st Sehedule, clause g—Scoğe of the botger of the 
Government to amend a sanctioned seheme—Enlargement of time for şubmassıon of claims for betterment contribution— 
Legality —Abblacatıon for issuc of: brerogative xrils to quaslı broceedings: before the arbıtrator abbomsed under 
Chabter V of the Madras Toun Plannıng 4ct—Exstence of another avatlable remedy —Fifect — Aöphcabılıly of 
the Arbitrahon Act to broceedıngs before the arbılrator abfoınled under the Madras Tosn Plannıng Act— 
Comğutatton of four months time under clatse $ of first sehedule of the Arbatrahıon 4ct—Abbeal under sectton 29 
of the Madras “Totpn Plannıng Act—Poısers of Chuef Tudge of the Gourt of Small Causes hearıng—İf conirolled 
by section 80 of the Arbıitration Act 


The Provıncral Gövernmentsanetioned a Tovvn Planning Scheme for a partıcular area ınthe City 
of Madras, by a Notificatıon of the 8th November, r938 “The Government varıed the scheme by 











——.—.0..———..————— 


“C M. P. Nos. 5892, etc., of 1945. gıst lanuary, 1946. 
OC, R. P. No. I557 Of 1945 7 


, 33 


256 , — THE MADRAS LAVV fOURNAL REPORTS3. İr946 


extendıng the time vvithin vyhich the Corporation of Madras could submıt claıms for betterment con- 
tribution under section 23 of the Madras "Tovmn Plannıng Act On a claım bemg made for betterment 
contrıbution by the Corporation of Madras before the arbıtrator appointed under Chapter V ofthe 
Madras Tovrn Plannıng Act, the valıdıty of the procedure adopted by the Government ın the 
matter of the extensıon of tıme vvas obyected to Butvvithout vvartıng for the arbıtrator to hear the 
obyectıons some of the property ovyners concerned applıed to the High Court for the issue of a vrit of 
certorarı to quash the proceedings before the arbıtrator on the ground that the proceedıngs vvhych. 
had already taken place vvere ıllegal because the Provincial Gövçrnment had no povyer to amend 
the scheme so as to enlarge the tıme for preferrıng clarıms for betterment contribution and further 
that the proceedıngs had become void as the avvard vras not delivered vvithin the period fixed by 
clause $ of the first schedule of the Arbıtratıon Act 


Held, ıt is not the practıice of the High Court to issue a prerogative vvrit vrhere there is another 
remedy open to an aggrıcyed party and ıt vvould be vvrong to do so İn the present case there vvas 
another remedy open to the petıtıoners Sectton 2g of the "Tovvn Plannıng Act provıdes a right of 
appeal from a decısıon of the arbıtrator fallıng vvithin clause (6) or clause (4) of sub-section (ı) of 
section 27 to the Chief Vudge of the” Court of Small Causeş, 


The Provıncial Government vvhen actıng under the provisions of the Madras "Tovmn Plannıng 
Act, ıs not exercising a povver “ delegated ” to it İt is exercising the povver conferred upon ıt 
dırectly by statute At any stage ıt had the povver to amend the scheme by enlargıng the tıme for 
submussıon of claıms for contrıbution That is the plain meaning: of section 15 (2) of the Act 


The exceptiən contaıned ın section 46) of the Arbitratıon Act takes avvay the Madras "Tovvn. 
Plannıng Act out ofıts purvıevv Even ifrule $ ofthe first schedule of the Arbıtratıon Act does apply to 
arbıtratıon under Chapter V of the Madıas "Tovvn Plannıng Act—ın their Lordships” opinion it does 
not—the only ratıonal avvay of applyıng ıt vvould be to consider the four months period as com- 
mencıng from the date on vvhich the arbıtrator entered upon the hearıng ofa partıcular claım, 


The povvers of the Chef yudge of the Court of Small Causes hearıng an appeal under section 29 
of the Madras Tovn Plannıng Act are not restrieted by sectton go of the Arbıtratıon Act Section 29 
of the Madras Tovmn Plannıng Act states exactly vvhat decısions are appealable and section gö ofthe 
Arbıtratıon Act does not restrıct an appeal under the former section 


Petıtion prayıng that in the cırcumstances stated in the affidavıt filed therevvith 
the High Court vrill be pleased to issuc a vvrit of cerizorar? to call for records from 
the first respondent, A. Krıshnayya, Arbıtrator, Lloyds Road Area, and quash 
the decisıon of the Commısstoner of the Corporation of Madras in furnishing the 
petıitioner”s name to the Arbıtrator as the person to be proceeded agaınstın respect 
of clarmm No 47 and the decision of the Arbitrator m issumg to the petitioner 
the notıce dated rıəth November, 1945 


C M P. Nos. 5892, etc , of 1945. 


V K Turuvenkatachan, K. Soundararaşan, G Vasanta Par and D. Suryağrakasa: 
Rao for Petuitioners 


Dr V K Tohn and The Government Pleader (£. Auinirıshna Menon) for Res- 
pondents 


C R P No.ı5s5? of1945. 
Dr VK. Tohn for Petitioners, 


V K Turuoenakatacharı, K Soundararapan and "Yhe Government Pleader (E, 
Kuttkrnishna Menon) for Respondents 


The Tudgment of the Court vvas delivered by 


The Cheef /yustüce —AI these petutions can be dealt vvith.in a common füdgment, 
Exceptm€MP No 60os7 of I945 and the connected G RP No 1557 of 1945, 
the facts are the same. 

Vle vvill first deal vvith the petitions ın vvhich the facts are ıdentical. Here 
the petıtioners ask for the ıssue of a vvrit of cerizorarı to quash proceedings before 
the arbıtrator appoınted under Chapter V of the Madras Tovvn Planning Act of” 
ıQ2o and of a vrit of prohıbıtion against further proceedıngs being entered upon 


On the ıgth August, 1930, under section 12 of the Madras Tovn Plannıng 
Act of 920, as amended by Madras Act II of ıgşo, the Provincial Gövernment 
directed the Corporation of Madras to prepare, publısh and submit for its sanction 
by the ıst May, 1931, draft sehemes ın respect of lands specıfied ın three areas 
in the Cıty of Madras, namely, the Lloyds Road Area, the Cathedral (South) Area, 
and the Mylapore Eastern Sectıon Area, the boundarıes Of these areas being defined. 
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by the notıficatıon “The petitions before us relate only to the Lloyds Road Area. 
By notıficatıons ıssued from tıme to time the Provincial Gövernment extended 
the trme vvıthın vvhich the Corporation of Madras vvas to comply vrith the notification 
of the ıgth August, 1930 So far as the Lloyds Road area vvas concerned, the 
last extensıon vvas to the röth March, 936 “The Corporation submitted ifs scheme 
by that date : 


On the 8th November, ı9g8, the Provıncıal Government ıssued a notification 
sanctıonmg the scheme under the proviısions of section 14. of the Act, Section 1 5 
(2) states that the Provıncial Government may, at any time, by notification in the 
oflicıal Gazette, vary or revoke a scheme sanctıoned under "section 14. Before 
issumng a notıficatıon under section r. it must publish in the prescribed manner a 
draft of the notıficatıon together vyıth a notıce specifying a date on or after vvhich 
the draft vvill be taken ınto consıderation and must consıder any obyection or 
suggestion vyhich may be recerved in respect of the draft from the councıl concerned 
oı any person affected by the scheme Havıng compleed vvith the requirements of 
the Act the Provıncıal Government varıed the scheme by extending the time vvithin 
vvhıch the Corporatıon of Madras could submit claıms for betterment contribution 
under sectıon 23 İn the scheme as originally sanctioned, the time fixed vvas tvvo 
years from the date of the notıficatıon, that ıs, tvvo years from the 8th November, 
1938 "The amendment extended the perıod to tvvo years and three months from 
the 6th November, 1938 2 


On the orst İanuary, ığ4ı, the Corporation passed a resolution in vvhich it 
decided to make claims for betterment contribution against the property ovvners 
ın the arca 1n the meantıme the Provincial Gövernment had appoınted the 
Collector of Madras to be the arbıtrator under Chapter V of the Act The Cor- 
poratıon submutted its claıms to the Collector on the ist February, 1941 On the 
ost Vuly, igqr, the Collector of Madras passed an order notifying that the vvork 
had been commenced from the ısth Tuly, 1941 and statıng that all correspondence 
relatıng to the schemes should be sent to hıs office "Thıs order vvas published in 
the local press on the ?8th August, ı941 Nothing further happened until the zrst 
March, 1944 Ön that date the Provıncial Government appointed a nevv arbı- 
trator to vvhom the proceedıngs vver€ transferred as from the ıst Aprıl, 1944 


The nevv arbıtrator announced that he vvould commence hıs dutıes on the 
ıbth April, 1944, but notıces to the ovvners of property ın the area vvere not issued 
until 1945 “The petitioner: in C M.P No 5802 of İ945 vvas not served vvith: notice 
until the i8Bth November, 1945 He filed a statement obyecting to the valıdity of 
the proceedıngs and the same course vvas adopted by the petıtıonersın the connected 
petıitıons VVithout vvarting for the arbitrator to hear their obyections these petıtıoners 
have asked for the ıssue of the prerogatıve vvrıts already referred to They aver 
that the proceedıngs vvhıch have already taken place are illegal because the Provın- 
cıal Government had no povver to amend the scheme orıiginally sanctıoned so as 
to extend the tıme ın vvhıch the Corporation might submit clarms for betterment 
contrıbutıon "TUhey also claım that the proceedıngs have become altogether voıd 
by reason of the fact that the arbıtrator has not yet delıvered hıs avvards. "The 
latter contentıon is based on clause $ of the first schedule of the Arbıtratıon Act of 
1940 vvhich requires an arbiter to deliver his avvard vvithin four months of the 
date on vvhıch he enters upon the refetence “TIhe petıitioners say that the four 
months should be calculated from the ısth Aprıl, 1944, the date on vvhich the 
nevv arbıtrator announced that he vvould commence hıs duttues 


It is not the practıce of the Court to issue a prerogatıve vvrit vvherc there ıs 
another remedy open to the party İt vvould be vrrong to do so Here there ıs 
another remedy open to the petıtıoners Sectıon 29 of the Madras Tovrn Plannıng 
Act of 1g2o provıdes a right of appeal from a decision of the arbitrator fallıng 
vvithın clause (c) or clause (4) of sub-section (1) of) section 27 to the Chief Tudge 
of the Court of Small Causes ın cases arısıng in the City of Madras, Clause (c) refers 
to decısions on questions relatıng to inyurious effect vvithin the meaning of section 20 
and clause (4) to the determinatıon of questions relatıng to betterment contrıbution, 
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under section 28. Under clause (4) the petitioners vrould have a right ofappeal agaınst 
decıisıons making their properties lable to betterment contrıbutıon. Obvrously a 
property cannot be made lable to the contrıbution if the scheme under vvhich tas 
clamaed ıs ınvalıd İn these cırcumstances, vve should not be inclıned to ıssue the vrrits 
even if the arguments advanced ın support of the applıcatıons vvere sound ş but 
as vre consıder them to be unsound vve vrill state our reasons. : 


The contentıon that the Provıncıal Government had no povver to extend the 
period ın vrhich the betterment contribution could be claımed :s ansvvered by sec- 
tion 15 (2) vvhich, as vve have already indicated, states that the Provıncıal Govern- 
ment may at any tıme by notification vary or revoke a scheme sanctıoned under 
section 14. İts povver to vary or revoke 1S entırely unrestrıcted, except that before 
actıng it shall give the persons affected an opportunuty of preferring obyecttions. 
Mr. İTıruvenkatacharı on behalf of the petitioners has suggested that m amendıng 
the seheme, the Provıncıal Government vvas actıng in exercıse of a povver delegated 
to it, and he says that a delegated authorıity cannot be exercised to enlarge a period 
of İmitatıon vvith retrospective effect It ıs obvıous that vvhen actıng under the 
provısions of the Tovmn Plannıng Act, the Provıncial Government is not exercising 
a povver “ delegated 5 fot İt is exercising the povver conferred upon it directly 
by statute. At any stage the Provıncıal Government had povver to amend the 
scheme by enlargıng the tıme for submıssıon of claıms for contriıbution That is 
the plain meanıng of section 15 (2) VYe may add that the Provıncıal Government 
took steps to amend the orıgınal scheme ın thıs respect before the tvvo years allovved 
by clause 22 of the original scheme for the submıssion of claıms had expıred. More- 
over, no one filed an obyectıon to the draft notification (Itıs also to be noted that 
under section 23 no time need be fixed för the making of a claım. 

"There is no more substance ın tne argument based upon the provisions of the 
Arbitratıon Act. Sectton 46 ofthat Act says that its provisions, except sub-section (1) 
of section 6 and sections 7, r2 and 37, shall apply to an arbıtratıon under another 
enactment for the tıme beıng ın force, as ıf the arbıtratıon vvere pursuant to an 
arbıtratıon agreement and asıfthat other enactment vvere an arbıtratıon agreement , 


but the section adds " 

“€ except ın so far as this Act is inconsistent vvıth that other enactment or vvith any rules made 
thereunder ” ” 
It is to be doubted vvhether thıs section covers an “€ arbıitratıon ” under the Tovn 
Plannıng Act İtis true that the Tovrn Plannıng Act speaks of “ the arbıtrator ” : 
but ıt does not require him to give an avvard. He ıs requrred to give a decision 
vyhıch ıs appealable VVe vvıll, hovvever, assume that section 46 of the Arbitratıon 
Act of 1940 applıes to Chapter V of the Tovn Plannıng Act, butıt can only apply 
in so far as the Tovrn Plannıng Act ıs not ınconsıstent vüith it As vee have yust 
indıcated, ıtısınconsıstent ın ımportant respects 

Rule ş ofthe first schedule ofthe Arbıtratıon Act of 1940 says that the arbıtrators 
shall make their avvard vvithin four months after enterıng on the reference or 
after havıng been called upon to act by notice in vvriting from any party to the 
arbıtratıon agreement or vvithın such extended tıme as the Court may allovv “The 
petıtıoneTs” argument 18 that by reason of section 46, thıs rule ıs ımported into 
arbıtrations under Chapter V of the Tovn Plannıng Act. İn the first place, 
rules as to the conduct of proceedıngs uüder the Tovn Plannıng Act have been 
framed and they govern the proceedure to be follovved, not the rules ın the first 
schedule of the Arbıtratıon Act (In the second place, to apply rule ş of the first 
schedule of the Arbıtratıon Act vvould be to render proceedıngs under the Tovvn 
Plannıng Act futile VVe have been told that the claıms for contrıbutıon ın the 
scheme relatıng to the Lloyds Road area number over a thousand If the date 
for entering upon the arbıtratıon had to be taken as the ısth Aprıl, 1944, ıt vvould 
be a physıcal ımpossibility for the arbıtrator to give his decisions vvithin four mönths. 
It is argued that he could apply to the Court for extensıon of tıme, but the Act 
does not specify the Court to vvhich such an applıcatıon could be made İf rule $ 
does apply—ın our opmion it does not—the only ratıonal vvay of applying ıtvould 
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be to consıder the four months period as commencing from the date on vvhich the 
arbıtrator entered upon the hearıng of a partıcular clarm (VVe do not feel called 
upon to enter upon further dıscussıon Of the question because the exception con- 
taıned ın section 46 of the Arbıtratıon Act takes the Tovrn Plannıng Actoutof its 
purvrevv. 


These findıngs mean the,dısmıssal of all the applıcatıons except C M A No 6057 
“of 1945 and GR.P. No ssy of ıg45 The petitioners in cach case növv under 
dısmıssal must pay tvvo sets of costs, one set to the Corporatıon of Madras and one 
set to the Provıncıal Government "There vill be no order as to costs in the stay 
petıtıons 


VVe leave open for argument before the arbıtrator all the questions raısed by 
the petitioners in their vvritten statements except the questions vvhıch vve have 
decıided in this yüdgment 


VVe novv turn to the tvvo remaıning matters Here the petitioner isthe Corpora- 
tion of Madras ln CMP No 657? of 1945, the Corporation asks for a vrit 
prohıbıtıng the Chief Pudge of the Court of Small Causes, Madras,,from hearıng 
an appeal from a decısıon of the arbıtrator under section 29 of the Tovmn Plannıng 
Act “The revısıon petition asks for the revision of an order of the Chief Tudge of 
the Court of Small Causes holding that hıs povvers under the "Tovnn Plannıng 
Act are not restrıcted by section 80 of the Arbıtratıon Act For the Corporation 
it is saıd that an appeal from the arbıter under the Tovvn Plannıng Act onİy İtes 
vvhen the obyectıon ıs one fallıng vvithin section go of the Arbitratıon Act “That 
section says that an avvard shall not be set asıde except (a) vvhen the arbıtrator or 
umpire has misconducted himself, or (5) ven an avvard has been made after the 
issue of an order by the Court superseding the arbıtratıon or after the arbıtratıon 
proceedıngs have become ınvalıd under section 85, ör (c) vvhen the avvard has been 
improperly procured or ıs othervvıse ınvalıd “The argument entirely overlooks 
the provısıons ofsectıon 29 Tühatsectıon states exactly vhat decisions are appealable. 
Sectıon 30 certaıinİy does not restrict an appeal under section 29 ofthe "Tovvn Planning 
Act vvhıch is here the governing enactment 


Learned counsel for the Corporation has also pointed to section 82 and says 
that thıs section ıs a bar to the present actıon HHavıng.ıgnored section 29 of the 
Tovn Plannıng Act he novv ıgnores the exception incorporated in section 46 of 
the Arbıtratıon Act It ıs surprıisıng that these petıtıons vvere ever filed. "They 
are also dısmıssed vvith costs in favour of the contesting respondent, 


Vs. Petitions dismissed. 
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IFULL BENOH 
IN THE HIGH GCOURT OF TUDICATURE AT MADRAS. 


PRESENT -——SIR ALFRED HENRY LTONEL LEACH, C/zef Tustce, Min. Vusrice 
LAKSHMANA İK.AO AND Mh YVusrice RA/AMANNAR 


Kesava Pandıthan , . Ağğellant”” 
0. 
Govından and others : ... Ftesbondenis. 


Hindu Lam—7omt famılb—Deaf and dumb member becoming sole suruuring: member of the family —Raght 
to take and enıoy the uohole estate 

A memhber of a yomt Hındu famıly v”ho is deaf and dumb and on that account is disqualıfied 
from enyovıng his share in the famıly esfate is nevertheless a member of the coparcenary and as such 
ıs entitled to take and en)oy the vrhole estate vyhen he becomes the sole surviving member of the family, 
There ıs no text vvhıch prevents hım from so takıng 


Krishna v Sami, (1885) İLR o Mad 64 (FB), Mukthusuamı Gürükkal v Meenammal, (1919) 
88 ML) og: ILR 4ş Mad 464, Amırthammal v Vallımayıl Ammal, (ıg42)2 ML og2-İLR 








“€ L. P A. No. 46 of ı945 ist February, 1946. 
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(ıg42) Mad 8oz (FB ), follovved , Pudzava "Nadan v Pavanasa Nadan, (ıgx2) 43 M L.1.96.İLR. 
45 Mad g4g (FB), not follovved 


VVhen a dısqualıfied member becomes the sole surviving member” of the family, he constitutes 
a iresh stcck of descent and the property goes to hıs heır and not to the heır of the member of the 
gomnt family vvho vvas the last to die before him 


Mool Chand v Chahta Den, IL (997) All 825 (F B), approved. 


Appeal under clause 15 of the Letters Patent agaınst the decree and yudgment 
of Somayya, 7 , dated ə6th Aprıl, ı945, ın S A No 79 of 1944, preferred against 
the decree of the Court of the Subordınate Tudge, Guddalore, in A S No 144 of 
1949 (O S. No 8o of gar, District Münsiff”s Court, Kallakurıchi). 


R, Srimioasan fox Appellant. 
S V Venugoğalacharı and S Venkatesan for Respondents. 


The Court delivered the follovving . 


TUDGMENTS 7T2e Chef /Tustice —The real question in this appeal is vrhether a 
member of a Pont Hindu family vvho is disqualified from enyoyıng his share in the 
famıly estate by reason of the fact that he ıs deaf and dumb :s entitled to take and 
enfloy the vvhble estate vvhen he becomes the sole survıvıng member of the famıly. 


On the e?th September, 1939, one Muniyan, vvho had been deaf and dumb 
from birth, settled upon the plaıntiff, the husband of his sıster, property vrhich had 
formed the estate of the yomt famıly of vvhich he vas a member The qomnt famıly 
consısted of himself and hıs brother Maşıckam, vvho died in or about the year 1919. 
The first and second defendants are the sons of Marı, the dıvıded brother of the 
father of Muniyan and Manıckam On the death of Manıckam, they took possession 
of the property as hıs heıs, Muniyan bemg  excluded by reason of his afiliction. 
As the result of the settlement the plaınfiff sued ın the Court of the Dıstrict Munsiff 

“of Kallakurichi for a decree for possession "The District Münsiff held that by reason 
Of his disqualificatıon, Muniyan had no povver to settle the estate upon the plaıntıff. 
He also held that Munıyan vvasıncapable ofunderstandıng the document and forming 
a ratıonal yudgment as to ıts effect “The plaıntıff appealed to the Subordinate 
füdge of Cuddalore, vvho held that Muniyan had the right to convey the property 
to the plamtıfi, relyıng on the decısıon of this Court, in Amerihammal v Vallımayıl 
Ammall VVithout considering vvhether Müniyan vas mentally capable of making 
the settlement, the Suborçimate Tudge granted the plaıntiff a decree for possession. 
The first and second defendants then appealed to this Court Tüheıir appeal vas 
heard by Somayya, 7 , vvho, before dealıng vvith the pornts of lav involved, called 
for a finding from the Subordınate Tudge on the questton of Munıyan”s contractual 
capacıty "The Subordımate Tudge found that Muniyan fully understood vhat he 
vvas domg and vvas capable of forming a rational opinion as to the effect of the 
settlement upon hıs ovvn interests “The Subordinate fudge”s findıng on the question 
of contractual capacıty ıs final, 


Mr. Pustice Somayya did not consider that AmeriRammal v Vallımayıl Ammal1 
had decıided that a dısqualıified person vvho happens to be the last survıving co- 
parcener of a yomt Hındu family is, by reason of survivorship, entitled to en)oy the 
famıly estate and vvas of the opınıon that the provısıons of the Hindu İnheritance 
(Removal of Dısabılıtıes) Act, r928, precluded the plaımtıff from recovering the 
property from the first and second defendants. "The questıon vvhether the plaıntıff 
could dıspossess the defendants after the death of Munıyan did not arıse and therefore 
the İearned Tudge dıd not deal vuth it In vievr of the opinion  vyhich he had 
formed of the effect of the Himdu Tnheritance (Removal of Dısabılıtnes) Act, the 
learned Tudge allovved the appeal, but granted a certificate under clause İs of the 
Letters Patent vvhıch has entitled the plaintiff to prefer the present appeal 

Sectıon 2 of the Hındu Inheritance (Removal of Disabilities) Act provides 
that notvıthstandıng any rule of Hindu Lav or custom to the contrary, no person 
governed by the Hındu Lavv, other than a person vvho ıs and has been from bırth 
a lunatıc or idiot, shall be excluded from inheritance or from any right or share 
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in the foınt famıly property by reason only ofdısease, deformity, or physicalor mental 
defect, but section 8 states that nothıng ın the Act shall affect a right vvhıch has 
accrued or a hability vvhich has been incurred before the 6ommencement of the Act. 
Admıttedly ıf the estate dıd not devolve upon Muniyan on the death of Manıckam, 
section 8 Of the Act vvould preclude the plaıntıff from recovering the property from 
tHte first and second defendants , but it ıs also accepted that ıf on Manıckam”s 
death, the estate devolved”upon Munrıyan as the survıvıng member of the yomt 
famıly, the settlement ın favour of the plaıntıff must be given effect to. 


I find myself unable to share the opınıon of my brother Somayya, ) , that the 
decısıon in AmeriRammal v Vallımayıl Ammal1 does not provide the ansvver to the 
questıon novv under dıscussıon “That case vvas decided by a Fuli Bench of vvhich 
vve vvere both members "The questıon there vvas vvhether a dısqualıfied person 
has the status of a coparcener under the Hındu Lavv notvuthstandıng that he is 
excluded from the enyoyment of hıs share İt vvas held that he has Heıs by birth 
a coparcener and sons born to him, ifunafflicted, are entitled to fullrights as members 
of the famıly, notvvıthstandıng that he hımself is precluded from enyoyıng his share. 
"Vhe other members of the Gourt concurred in the yüdgment vvhich 4€ delrvered in 
that case (ts decısıon ınvolved a detailed examınatıon of the yudgments of this 
Court ın Eyesina v Sami? Muthusuam Gürükkal v Meenammal$ and Pudaasa .Vadar 
v. Pavanasa .Nadar 5. 


The first of these cases vvas decided by a Full Bench of five Tüdges over vvhich 
Turner, C 7 , presided Tt vvas there held”that under the Mitakshara lavv, the sons 
of a deaf and dumb member of an undivided Hindu family are entitled to a share 
of the famıly estate in the lfetmme of their father notvvithstandıng that they vvere 
born after the death of their grandfather? "The dısqualıficatıon of the father dıd 
not prevent hıssons becomıng share enpoyers In Muzflusseamı Guürükkal v Meenammal8 
Seshagırı Aıyar, and Moore, Iİ) , held that the rıgsht of a member of a Hindu yomnt 
famıly to share ın ancestral property ıs not lost, but ıs only ın abeyance by reason 
of a dısqualıficatıon and that if the dısqualıfied member becomes the sole survivor, 
he takes the vvhole estate by reason of survivorship 


The yudgments ın Pudzaza .Vadar v. Pavanasa .Nadar3 are in conflict vvith those 
delivered in ATasAna v Sami? and Muthusmamı Gürükkal v. Meenammal5. 1n Pudiasa 
/Vadar v Pazanasa .Vadar6, the plaintiff had separated from his father vvho lived vuth 
hıs other three sons, one of vvhom (the nınth defendant) vvas afflıcted vvith con- 
genutal blındness The father conveyed hıs property to his son-in-lavv vvho conveyed 
it to the second and thırd defendants At the tıme the suit vvas filed, the father 
vvas dead and Öönly tvvo of hıs sons survived, the plaitiff and the ninth defendant 
"The defendants contended that the fact that the nınth defendant vvas alıve vvas a 
bar to the suıt The Court (Schvabe, G./, Oldfield and Coutts-Trotter, H ), 
regrettably refused to follovv Eresina v ami? and reyected this plea 


In Averihammal v Vallmayıl Ammalİ, ıt vvas held that Avıshna v Sami? vvas 
the bındıng authority as it had been decided by a Bench of five fudges İnfolloving 
Koishnav Samı?, the (Glourt expressed its full agreement vuth the prınciple 
laıd dovrn thereın and dısagreement vuth Pudtaza .Vadar v Pavanasa .Nadar£ as that 
decısıon vvas founded on a false premise, namely, that a dısqualified person is not a 
co-sharer. The reyection of Pudtaza .Nadar v Pasanasa .Nadar5, in itself indicates 
the acceptance of the opınıon expres$ed ın //uihusasamı Gürükkal v Meenammal? 
that on the death of the other members of the famıly, the dısqualıfied member 
becomes entıtled to the estate by survivorship and it vvas quoted in Amizilamınal v. 
Vallımayıl Ammal1 vvith approval 


Three other High Courts have also held that a dısqualified person takes the 
famıly estate vvhen he ıs the last of the coparceners, namely,the Bombay High Court 





I (I942)2 ML  ogə ILR (ıg42) Mad 464 
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in Vzihaldas Govindram v. Vadilal Chhaganlal1, the Allahabad High GCourt in 240o/ Chand 
v. Chahta Dem? and the Patna High Court ın Afusammat Dəlrap Kuarı v Rukhesiar 
Ram Dube3 "Yhe Allahabad case vvas decided by a Full Bench vihich expressiy 
accepted the decısıon in /iuikusıamı Gürükkal v Meenammal68. 


If a dısqualıfied person is a member of the coparcenary—and so far as this Court 
is concerned it ıs novv vvell settled that he ıs—ıt vvould be unyust to hold that he ıs 
dısqualıfied from enyoymg the estate vvhen he happens to be the sole survıvıng 
member of the famıly Thercıs no text vvhıch prevents hım from so takıng and 
to hold othervvıse, vvould mean that the vvhole estate vvould devolve on herrs outsıde 
the famıly, ıf there veere any and if not ıt vvould escheat to the Crovrn İt is one 
thıng to say that an afilıcted member shall not enyoy his share vvhen there are other 
members of the yomt famıly alıve and quite another thıng to say that he shall have 
no rıght ın the estate vvhen he happens to be the survıvıng member of the famıly. 
If he is not competent to manage the estate, the Court can appoınt a guardıan. 
I respectfully agree vvith the statement ın 440o/ Chand v Chahta Dem3, that vvhen a 
dısqualıfied member becomes the sole survıving member of the family he constitutes 
a, fresh stock öf descent and the property goes to hıs heir and not to the herr of the 
member of the ?oınt famıly vvho vvas the last to dıe before him 


As I hold that Muihusumamı Gurükkal v Meenammal) vvas rıghtly decided, it 
follovvs that ın my opınıon the decree of the Subordıinate Pudge should be restored. 
vvıth costs throughout. ə 


Lakshmana Rao, T.—l agrece. 

Raypamannar, “7? —I agree . 

vs -———- Aöbeal alloued. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT .—MR. İusrıcE PATAN/ALI SASTRI AND MR TusricE BELL 


Mahankalı Subba Rao . Ağğellant” 
0. 
alasutram Audınarayan3murty and others Fesbondanis. 


Provinctal İnsoleençy Act (V of 1920), secttions 87, 498 and 6 (5)—Falıre of insolvenis to abbly for 
discharge inihin due time— Annulment of adşudication—Proberlhtes vested an the Offaal Receer under 5, 3?— 
Later rememo by Court and order revesting broferhtes in insoloents—Legalıly o 


VVhen an adyudıcatıon is annulled on the ground that the insolvents had not fulfilled thelr duty 
by applyıng for their discharge vvithin the time fixed by the Coürt, it vvould not be a proper exercise 
of discretlon for the Court to revest the properttes ın the ınsolvents, for that vvould be allovvıng the 
ınsolvents to take advantage of their ovvn default Tt is obvious from the provisions of the Provincial 
Insolveney Act that the creditors vyho had already proved their debts vvould be serıously preyudiced 
by such an order, as under section 61 (5) of the Provincial İnsolvency Act such creditors alone vvould 
be entitled to be rateably pad out ofthe amount realısed by the assets of the ınsolvenis, if the admınıs- 
tratıon ın ınsolvency vvere to continue , vvhereas, if the properttes vvere revested ın the insolvents, 
there vvould be nothıng to prevent other creditors vyho had obtaıned decrees subsequent to the annul- 
ment to come under sectıon 73, Civil Procedure Code, and claim rateable diıstrıbution out of the 
assets realısed ın execution of any one decree against the insolvents, 


The respondents vvere adyudıcated insolvents ın.1935 In 1987 the adyudiıcatıon vvas annulled 
on the ground that the ınsolvents did not file therr applıcatıon for discharge vithin time İn 1942, the 
order vvas confirmed and the properttes of the ınsolvents vvere vested ın the Official Recerver under 
section 87 for dıstrıbution amongst ereditors of the insolvent In 1948 the insolvenis applıed for 
Tevlevvıng the prevtous order and for revesting the properttes in themselves, alleging: that alİ creditors 
except tvvo had been satısfied "They also expressed theır vvıllıngness to deposit ın Court the amount 
due to the unsatısfied decrces of the tvvo creditors “The Tudge passed an order revesting the properties. 


1 ALTR ıt Bom ıgı I9I OSMLTV og ILR Mad. 
2 ILR (og?) All 8:5 (FB) o — - P 
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“A A O Nos 5o7 and 665 of rgaq and 
C R P No ı?öı of ıg44 2ond .İanuary, 1946 
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in the ınsolvents on condatıon of their depositing the required amounts for payment to the unpaıd. 
credıitors On appeal agaınst that order, 


Held, that the order vvould clearly operate to the preyudıce ofəthe creditors vvho had obtaıned. 
decrees agaınst the ınsolvents, and there vvas no yustificatıon for the order passed at the ınstance of: 
the ınsolvents 
- Appeals agaınst the order of the Dıstrıct Court of VVest Godavarı at Ellore,, 
dated 4th March, r944, and roth Tuly, 1944, and madein C M. P. No ogo o£ 1943, 
and A. No s60o of Tg44, respectıvelv, in 1. P No. 18 of i9g 


C. M A No 507 Of 1944 
Kastun Seshagını Rao for Appellant . 
B V Subrahmanyam, for Respondentis. 


C M A. No. 665:and C R. P No ı?si of 1944 


B V Subrahmanyam for Appellant (Petitioner) 
V. Rangachar: for Respondents i 


The yudgment of the Court vvas delivered by 


Patamah Sastn, 7 —YThe respondents vvere adyudıcated insolvents on them 
ovrn petition 1 P No 18 of ig35 on i6th October, 1935 This: adyüdıcatıon vvas. 
annulled bv the learned Tudge ın chambers on ıgth November, 1937, on the ground 
that the ınsolvents dıd not file themr adğudicatıon for discharge vvithin the time 
fixed by the Court No order vvas made in regard to the property of the insolvents 
vyhich had been vested in the Official Recever "Ühere vas an applıcatıon for" 
revtevv of thıs order by tvro creditors and allovving the applıcatıon the İearned Tudge 
passed an order on the rzth of August, 1942, confirmıng hıs order of annulment 
and vestıng the ınsolvents” propertues ın the Official Receiver under section 87 
for dıstrıbutıon amongst the creditors of the insolvent On ə?öth fTanuary, 1948, 
the ınsolvents applıed for revsevvıng the order dated th August and revcsting, 
the property ın themselves allegıng that all the creditors vvho had not obtaıned decrees 
except credıtors Nos 7 and 17 vvere satısfied, that the decree-holders vvere takıng 
exccution proceedings on foot of the decrees obtaıned by them and that, accordingiy, 
there vvas no need to contınue the vestıng of the properttes ın the Official Receıver 
under the previous order dated ıyth August “They also declared theır vvillingness 
to deposıt the amount due to the 7th andı zth credıtorsın Court so that their clams 
mıght also be satısfied "The learned Tudge accepted the suggestıon and passed an 
order revesting the properttes ın the ınsolvents on condition that they deposıted ın. 
Court on or before ı8th March, 1944, a sum of Rs 2,450 tovvards the sums that 
mıght be found due to creditors Nos 7 and 17 He directed the Official Recerver s 
commiıssıon and audıt fee to be deducted from the amounts İyıng ın deposit vvith 
hım. İt s from this order that the first creditor has preferred this appeal 


Mr Kasturı Seshagırı Rao for the appellant has challenged the correctness of) 
thıs order on the broad ground that the learned Tudge, havıng annulled the adyudı- 
catıon of the ınsolvents on the ground of their default under section 49 of the Pro- 
vıncıal İnsolveney Act ought not to have revested the insolvents” properttes in them, 
thereby drıving the creditors vrho have proved their debts to the remedies under 
the general lavv and exposıng them to possible rıval clarms by vvay of applıcatıon 
for rateable dıstrıbutıon or othervvise by other creditors vvho might have obtaımed 
decrees agaınst the ınsolvents after the date ofthe annulmenton the I gth of Novem-- 
ber, 1937, but vvould not be entıtled to proceed against the properües ıf they had 
contınued to be admınıstered by the Officiəl Recerver as appointee under section 87 
of the Act "The learned counsel also poımnted out certaın errors into vvhich the 
learned Tudge has fallen ın arrıivıng at the figure of Rs 2,450 as due to credıtors. 
Nos 7 and 17. 

VVe are of the opınıon that the contentıon on behalf of the appellant ıs correct 
and must prevaıl VVhen an adşyudıcatıon is annulled on the ground that the 
insolvents had not fulfilled their düty by applyıng for their discharge vuithin the 
time fixed by the Court ıt vvould not be a proper exercıse of dıscretion on the part 
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of the Gourt to revest the properttes ın the ınsolvents, for that vvould be allovuıng 
the ınsolvents to take advantage of them ovvn default Tt is obvious from the provi- 
sıons of the Provıncıal İnsolvency Act that the cerdıtors vvho had already proved 
theır debts vvould be serıously preyudiced by such an order, as under section ör 
(5) such creditors alone vvould be entitled to be rateably paıd out of the amount 
realısed by the assets of theınsolvents ıf the admınıstratıon ın insolvency vvere to 
continue , vvhereas if the propertıes vvere revested ın the insolvents there vvould 
be nothıng to prevent other credıtors vvho have obtaıned decrees subsequent to 
the annulment to come ın under section 78 of the Civil Procedure Code and clam 
rateable dıstrıbutıon out of the assets realısed in execution Öf any one decree against 
the ınsolvents In the present case the appellant vvho ıs the first credıtor as vvell 
as credıtors Nos 8 and ıg had obtaıned decrees agaınst the ınsolvents, and the 
appellant and the ıgth creditor have actually ,proved them debts The order 
made by the learned Vudge vvould clearly operate to their prefyudice and there is, 
in our opınıon, no yustificatıon for the learned Vudge makıng the order dated 4th 
March, 1944, attheinstance ofthe insolvents, 

İt is unnecessary ın this vievv to gö into the errors of calculatıon pointed out 
in the course of the arguments before us 

The result ıs that the appeal ıs allovved, the order dated 4th March, 1944, 1s 
set asıde and the order passed by the learned Tudge on ı?th August, 1942 vrili, be 
restored “The appellant vrill have his costs here and the Official Receıver ın the 
Court belovv against the respondents I ənd 2 

The connected appeal GQ, M A No 665 of r944.is not pressed and is dismissed 
vvıth costs 

CRP Neo. r?7sı of 1944. vhich is filed only as an alternatıve to the C M.A. 
.No 665 of 1944. vvill be dismissed vyvithout costs 


K.c. Abbcal allosed. 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT "—SIR ALFRED HENRY LTONEL LEACH, Cöeef Zuüshce AND Mh YTusricE 
LAKSHMANA Rao. ə 


"T. Ponnırula Pıllaı Aöğellant” 
1. 
"The VVestern India Oil Distributing Company, Limited . Resğondent 


Cunl Procedure Code (V of igo8), Order 23, rülz 1—Ağğlıcabılıly —Claim io set-oİT müiühdraron uuthout 
zetting İcave to file fresh sut—Subsequent sınt not maintamable 


Princiğal and agent—Commusston—Cla:m to set-of) rarsed in snt by brincibal— V/iühdrasoal of clam b) 
combromase decree—Subsequent clam for commission—Starlıng bort for account 


A defendant vvho prefers a counter-claım is in the position of a plaintiff:. VVhere such defendant 
allovvs a decree”to be passed declarıng his set-off to be vuthdravin “ vvith liberty to be settled and dis- 
posed of by mutual consent of parttes out of Court” and there ıs no permission to institute fresh 
proceedıngs he ıs precluded from ınstituting. a fresh . “€ in respect of such claim, 


VVhere an agent ın a suit by hıs prıncipal counter-claimed for arrears of commission düe to him 
and allovved a compromise decree to be passed declarıng his set-off to be vvyithdravyn, in respect of 
commiıssıon for the subsequent period the startıng pomt əf the account vvill be the date of the vvritten 
statementeclaımıng set-offın the prıor suit and not the date of the compromıse decree declarıng the 
clarm vvıthdravvn 

On appeal from the yudgment and decree of the Hon ble Mr Tustice Clark, 
dated ıgth December, 1944. and passed ın the exercise of the Ordinary Original 
Civil Turisdiction of the High Court in O No To8 of 1944 


VV K Mohanarangam Pillat: and M V Goğalaratnam for Appellant 
V. Radhakrıshnayya for Respondent 
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The Tudgment of the Court vvas delrivered by 


The Chef Tusüce — The plaıntıff ın the actıon is the appellant He sued on 
the Original Side of this Gourt for an account of monefs əlleged to be due to him 
by vay of commıssıon At all times material to the suit, the plamtıff vvas the chief 
agent of the defendant company for the sale of petrol and fuel otlın the southern 
bart of the Madras Presideney He vvas appomted under an agreementn vvriting 
and the period of the agöney vvas fixed at ten years from the əgth May, 1939. 
"The contract provided that the plaintiff vvas to have a commission on every gallon 
of petrol or oıl sold, vvhether the sales vvere through dealers or effected by the company 
dırect 


The plaıntıff vas a shareholder ın the company and ın og? had failed to pay 
the final call due ın respect of hıs shares İn these cırcumstances, the defendant 
forfeited hıs shares and filed a stitin the Bombay High Court to recover some 
Rs s6,ooo, the amount of the final call On the rsth November, r987, the plaıntıff 
filed a vrritten statement ın vvhich he clammed to set off against his lability for calls, 
ihe interest on a loan of Rs 1,o5,ooo vvhich he had granted to the company and 
vyhat vvas due to him by vvay of commission from the şoth /une,eı935 On the 
ıgth Tanuary, 1943, the partıes agreed to a settlement of the Bombay suıt "The 
agreement vvas ın these vvords 

€ SOrderthat the defendantdo pay to theplaıntıffthe sum ofRs 29,893-o-g (Rupees tvventy- 


nıne thousand eıght hundred and nınety-three, anna nıl and pies three) only bemg the amount of 
unpaıd calls o 


2 Order that forfeiture of the defendant”s 2,491 shares ın the plaıtıff company be annulled 
and set asıde 


Declare that the plamtıff company shall have first charge or llen on the ordınary 2,491 shares 
of the defendantın the plaıntıff company as a security for payment of the said sum of Rs o9,893-o-3 


Declare that the claıms of set-off under varıous heads by the defendant do stand vvithdravvn 
xvıth liberty to be settled and diısposed of by mutual consent of parties, out of Court, 


s “Each party to bear his and their costs of the suit and counter-claım. ” 


On the ıqth Tune, 1943, a formal decree vvas passed by the Bombay Hıgh Court 
ın accordance vvith the terms of the agreement, except that the clause vvıth regard 
to the vvıthdravval of the defendant”s set-offread as follovvs 

““dloth further order that the claıms of set-off under various hesdis made by the defendant be and 
they are diereby allovved to be svithdravyn ” 
"Vhe vvords “ vvıith liberty to be settled and disposed of by mütual cönsent of parties, 
out of Court”” vvere omıtted because the Bombay Hıgh Court considered that 
no permıssıon vvas requıred to enable partıees to settle a matter out of Court, an 
opınıon vvhich is not open to question 


On the ırth October, 1943, the plaıntıiff vrote to Mr K P Ghrara, the director 
vrho had sıgned the agreement for compromuıse, askıng that hıs claıms agaınst 
the company should be settled On the ısth November, 1943, the plaıntıff recerved 
a, letter from the defendant”s secretary to the effect that as the claım for set-off had 
been vvıthdravvn vvıthout permission given tö him by the Cöürt to file a fresh action 
ın respectofthe matter, he vvas precluded from makıng any claım against the com- 
pany İİhis is an astonishing letter VVe shall deal presently vvith the question 
of lavv ınvolved : but accepting that the consent decree operated ın the vvay the 
defendant suggested, ıt vvas certaınİy not an honest attıtude for the defendant 
to take up "The company had consented to the plaıntiff vvithdravvıng his counter- 
claım on the understandıng that there vvould be a mutual settlement out of Court. 
İnstead of havıng the accounts ınvestigated and the true posıtıon dıscovered, the 
defendant refused to go ınto the matter and took shelter behınd a technıcal plea 


On the ı4th Aprıl, 1944, the plamtıffınstituted the present actıon In addıtıon 
to the plea that the suıt vvas not maıntamable because permıssıon had not been 
obtaıned from the Bombay Hıgh Court to mstitute a fresh suit in respect of the 
claim to set-of/F, the defendant company pleaded that thıs Court had no yurisdiction 
to try the actıon and that the claım vvas barred by İımıtatıon “The learned Tudge 
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(Clark, T.) held aginst the defendant on the pleas of vvanı of Turisdiction and 1imi- 
tatıon , but found for the defendant on the plea that the suıt vvas not maıntaınable 
by reason ofthe farlure to obtaın permission İrom the Bombay Hugh Court, but only 
in so faf as his clarm for commission related to the period prior to the işth November, 
1937, the date on vvhich the plaintiff had filed his vvritten statement ın the Bombay 
suit “The learned Tudge held that the plaxmtiff” vvas entitled to an: account of the 
commiıssıon due to hım subsequent to that date The plaımtıiff appeals agamst 
the decısıon of the learned Yudge ın so far as ıt concerns his clam to an account 
for the period prior to the th November, 1937 The defendant has accepted 
the İearned Tudge”s findıngs vuth regard to yurisdiction and İrmitatıon , but he 
has filed a memorandum of cross-obyection on the question of the startıng pomt 
of the account vvhıch has been ordered “The defendant says that the startıng 
pomt should not be the rsth November, r937, butethe zoth Tanuary, 1948, the date 
of the compromiıse decree 


Learned counsel for the plaintıff has contended that the compromise decree 
must be read ın conyünction vvith the agreement for compromise and that therefore 
the compromıst decree must be deemed to have ıncorporated the vvhole of clause 4 
of the agreement, that ıs, ıt must be read as embodyıng the vvords “ vvith liberty 
to be settled and dısposed of by müutual consent of parties, out of Court”” This 
argument ıs based on the decıision of a Full Bench of this Cöurt in /Varayana Tanir£ 
v. .Vagağğa", VYVe agree that the yudgment m that case does support this contention : 
but vve do not consıder that readıng theğe vvords ınto the compromise decree vvıll 
alter the position Evenifthey are read into it, they do not give the Court”s sanction 
to the filıng of a fresh suit to enforce the claım to set-off İf the defendant ıs to be 
regarded as bermg in the posituon of a plaintiff in the Bömbay suit vuth regard 
to his plea of set-ofF, permission of the Couürt to vvithdravv that claım vvas necessary 
to enable hum to file a fresh suit Order 28, rule 1 precludes a plaintiff vvho vvithdrayvs 
İrom a suit or abandons a claim vvithout liberty bemg given to him to file a fresh 
suit, from ınstıtutıng a fresh suit unless permission to vvithdravv has been granted 
vvıth hberty to ınstitute a fresh sul. 


A defendant vvho prefers a counter-claim ıs ın the position of a, plaintif, 
Order 8, rule 6 says that vvhere the defendant clams to set off agaınst the plaıntıff”s 
demand any ascertaıned sum or money legally recoverable by him from the plaıntiff, 
the vvrıtten statement shall have the same effect as a plaınt ın a cross-sut”so as to 
enable tbe Court to pronounce a final yudgment ın respect of both the clarm and 
the set-off "Therefore, the plaıntıff should have obtaıned the Bombay Hıgh Courts 
permiıssıon to ınstitute a fresh suit vvhen he vvithdrevv his clarm to set-off if he had 
intended to ınstitute legal proceedings should the negotiations for settlement 
outsıde the Court fail. He allovved the decree to be passed declarıng hıs set-off” 
to be vvıthdravvn vvithout permission to institute fresh proceedings and, as vve have 
ındıcated already, reading into the decree all the vrords in clause 4 of the agreement 
does not help him 


The appeal must be dısmıssed , but in vtevv of the unreasonable attıtude taken. 
up by the defendant company, vve make no order as to costs. 


The decision öf the learned Tudge vvith regard to the date from vvhich the 
account should be taken vvas clearly rıght and the memorandum of cross-obyections 
has not-been seriously pressed 


It is dısmissed vvith  costs 
KS Decision: qifirmed. 


—2X——————— —”. 
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IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —SIR ALFRED HENRY LıONEL LEACH, CÖug/ 7ushce AND Ma TusricE 


“"LAKSHMANA RAo . 
The Governor-General in Council havıng office at Nevv Delhi HAğğe/lani”" 

. 7. ” 

T. M Krıshnasveamı Pıllaı . Htesbondent 


Cul. Procedure Code (V of 108), sections 79 and 8 (as amended on the bassıng of Gövernmenf ef İndta 
Act, ı935)—Sut filed agaımst Secretary of) State after notie—Subsequcnt amendment by substituting the 
Governor-General ın Council as defendant—İf maintasnable unihout fresh nohce under section 8o of the Cunl Procedure 
(Code e 

Government of İndia Act (195), section 240 (8)—d4clton for torongful dismissal—Rehef) ihich can be 
obtamned 

A notıce ofsurt under section 8o oFthe Civil Procedure Code on behalfof a dismissed chiefsignaller 
in the postal department at Kumbakonam vvas addressed to (r) The Chıef Secretary to the Central 
Government, (2) The Polıtıcal Secretary to the (Central Government, (3) The Chief 
Secretary to the Provıncial Government , (4) The , Political Secretary to the Provıncial 
Government, (5) The Collector of Tanyore, (6) The Postmaster-General, Madras , and (7) 
"The Dırector-General of Posts and Telegraphs İt called upon them to take notıfe that a suit vvould 
“be ınstituted against the Secretary of State, if the relefs clarmed vvere not granted vvithın tvvo months. 
On ısth Aprıl, 1943, a suit agamst the Secretary of State for İndia represented by the Collector of 
Tanyore vvas filed On goth August, 1948, the Government Pleader dısputed the maıntaımabılıty 
of the suıt, because, as the result of the amendment of sectıons 7g and 8o of the Code of Civil Pro- 
cedure follovrıng the passıng of the Government of İndia Act, rg35, the Governor-General ın Councıl 
and not the Secrefary of State vvas the proper deffndant “Thereupon the respondent filed an applı- 
catıon askıng to be allovved to amend the plaınt by substituting the Gövernor-General in Council 
for the Secretary of State The applıcatıon vvas granted by an order dated the goth September, 1943. 
The plaıntıff dıd not serve a fresh notice under section 8o and relteed on the old notıce 

Held, as the notıce rehed on stated that the suut vvould be instituted against the Secretary of State 
for reltef agaınst hım and there vvas no reference ın it to the Governor-General ın Council the sul 
asamended vvas unsustaınable The fact that the officıals on vvhom the notice is actually to be served 
are the same makes no dıfference Section 8o of the Civil Procedure Code 1s express and explicit 
and admıfs of no implications or exceptions, and it imposes a statutory and unqualıfied obligatıon 
on the Court 

Bhagchand Dagadusa v Secretary of State for İndia ın Council, (ıg27) 53 ML 8: LR 541A 338: 
ILR sı Bom 7əo5 (P C ), reled on. 

Held further, vvhen an actıon is brought under sup-section (3) of section 240 of the Government 
ofTndia Act a declaratıon that the dısmıssal is void and inoperatıve cannot be given “The only reltef 
vvhıch the Court can grant ıs a decree for damagös for vvrongful dismissal . 

$ecretary of State for İndia v I M. Lall, (ıg45) 2 M LI eyo (ıg45) FL.İL ig" (ı945) FOR. 
103, relıed on 

(Certıficate under section 205 of the Government of India Act, 1985, issued ) 


Appeal agaınst the decree ofthe Gourt ofthe Subordınate Tudge, Kumbakonam, 
dated şıst Vuly, 1944, in O S No 18 of 1943 


The Government Pleader (£ Zuirnkrishna Menon) for Appellant. 
K S Desikan for Respondent 


The Tudgment of the Court vras delrvered by 

The Chef .Tustice —The appellant is the Goövernor-General in Council "The 
appeal arıses out of a sur filed by the respondent ın the Court of the Subordınate 
“udge of Kumbakonam He vvas the chref sıgnaller in the Head Post Office at 
Kumbakonam. By an order dated the 4th April, I94Iı, vyhıch vvas confirmed on 
appeal by the Postmaster-General, Madras, the respondent vvas dısmıssed from 
Government service He filed the suit for a declaratıon that the order of dısmissal 
vras “ illegal, voıd and inoperatıve” and for other reliefs “The  Subordinate 
“Tudge granted the declaratıon asked for, but refused further relief “The appellant 
says that the Subordınate Vudge erred ın grantıng the respondent a declaratıon 
and ın reyecting a plea advanced by the plaıntiff that the suit vvas not maintamable 
because the provısıons of section 8o of the Civil Procedure Code had not been 
complied vvith 
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In or about the month of October, 1989, the respondent vvas suspected of 
havıng mısapproprıated mönies vvhich had come into his hands in the course of 
hıs employment, and consequently vvas suspended by the Superintendent of Post 
Offices, Tanyore dıvision, vvho reported the matter to the polıce “The result 
vas that the polıce prosecuted the respondent for criminal breach of trust After 
a lengthy hearıng the respondent vvas acquıted by the Magıstrate on the 
gth September, ıg4o0 The Post Office anthorıtıes vvere not satisfied vvith the 
Magıstrate”s findıngs and decıded to proceed against the respondent departmentally. 
By an order, dated the ıst March, rıgqı, the Superintendent framed five charges. 
agaınst him İt is unnecessary to set them out in detal İt is suüfficient to state 
that they vvere all charges of dereliction öf düty, incluüding. a charge of having 
collected money by the ıssue of bogus recerpts The respondent vvas called upon 
to explaın the charges vvıthın a vveek of the receiptof the memorandum served upon 
hım and to shovv cause (1) vrhy a loss to Government of Rs goo should not be 
recovered from hım , and (2) vvhy he should not be dısmıssed from service He 
vvas ınformed that a suıtable oppertunıty vvould be afforded to him if he vvished 
to be heard ın person 


On the sth March, T94T, the respondent vvrote to the Superıntendent acknovv-. 
ledging recept of the memorandum of charges and askıng to be allovved one 
month”s tıme to offer hıs defence. "The request for further tıme vvas based on the 
assertıon that he requıred the productıon of documents filed ın the proceedıngs. 
before the Magıstrate “The request vvib granted In the letter dated the th 
March, T941, the Superintendent informed him that heshould submit his explanatıon 
by the ıst Aprıl On the oşrd March, ıgar, the respondent vvrote to the Superin- 
tendent as follovvs . 


““VVıith reference to your memo ofcharge No F-s/rş of ıst March, ig4r, 1 humbly beg to sübmit 

that the charges thereon have been elaborately dealt vvıth by the Sub-Dıvısıonal Magıstrate, Kumba- 
konam, before vvhom 1 stood the trial by a Court of Lavv for the same charges İovvas found not guılty 
Of the offence charged, as you are avvare of I have at thısstage nothing further to submit to you 
ın further proof of my ınnocence” 
On the əqth March, the Superıntendent vrrote to the respondent remındıng him 
that the tıme for submıttıng hıs explanatıon expıred cn the gıst March, and that 
he should submit it so as to reach the Superintendent”s office not later than the ıst 
Aprıl, ıg41 Hee vvas also informed that no further extensıon of tıme vvould be 
granted to him “ on any account.” 


The respondent ıgnored thıs letter and consequently the Superintendent 
embarked upon the ınqumy Tn a report dated the 4th Aprıl, r94ı, he held that all 
the charges had been proved He passed an order dırectıng that the respondent 
be dısmıssed from the service vuth effect from the ıst Aprıl, I94ı, and that he 
should pay Rs 60o, part of the 1oss vvhich the Government had suffered The 
respondent had the rıght of appeal to the Postmaster-General and he exercısed ıt 
ın a letter addressed to the Postmaster-General on the gıst May, ıg41 In para- 
graph 8 of the letter he saıd 

“The mere fact that I dıd not choose to give a vvritten explanatıon for the charges and that 
I did not avail myself of the opportunity given for a personal hearıng cannot be taken as grounds for 
regardıng the charges as proved ” 

"This statement ıs of rmportance as the basıs of the respondent”s suit is that he vvas 
not given an opportunity of a personal hearıng 


The Postmaster-General held that the first charge, vrhich vas a comparatıvely 
mınor one, had not been substantıiated, but he held that the other charges had been 
proved and consequently he confirmed the order ofdısmıssal He reduced, hovvever, 
the amount vvhıch the respondent vvas ordered to pay to Government from Rs 6oo: 
to Rs 2oo "TEherespondent addresşed the Dırector-General of Posts and Telegraphs 
vvith a vievv to his re-ınstatement, but no actıon vvas taken as the decısıon of the 
Postmaster-General vvas final 


On the oznd October, 1942, the respondent gave notıce of suit under section 8o 
of the Civil Procedure Code. İt vvas addressed to (1) The Chief Secretary to the 
Central Government ş (a) The Polrtical Secretary to the Central Government 5 


” 
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(3) The Chief Secretary to the Provıncial Government : (4) The Political Secretary 
to the Provıncıal Government : (s) The Collector of Tanyore , (6) "The Po$tmaster-- 
General, Madras, and (7) The Director-General of Posts and “Telegraphs. It 
called upon them to take notıce that a suit vvould be instituted against the Secretary 
of State ın the Subordınate yudge”s Gouri, Kumbakonam, if the reliefs clarmed by 
hmm vvere not granted vvithin tvvo months. For the institution Öf a suit against the- 
Secretary of State the notı6e complıed vvith the requırements of section 80, and 
on the ısth Aprıl, 1943, a suit against the Secretary of State for Indıa represented- 
by the Collector of TTanyore vvas filed (On the soth August, r943, the Government 
Pleader dısputed the maıntaınabılıty of the suit as framed, because, as the result 
of the amendment of sections 79 and 8o of the Code of Civi” Procedure, follovvıng 
the passıng of the Government of Indıa Act, ıg35, the Governor-General ın Council 
and not the Secretary ofState vvasihe properdefendant  Thereupon the respondent 
filed an applıcatıon askıng to be allovved to amend the plaint by substututing the 
Governor-General ın Council for the Secretaiıy of State “The applıcatıon vvas. 
granted by an order dated the şoth September, 1943 “The respondent dıd not 
serve a fresh notıce under section 80, and rehed on the notice vvhich, he had given 
on thc o2nd October, 1942 "The Subordinate lİudge held that this vvas sufficient. 


Sub-section (3) of section 240 of the Gövenment of İndia Act, 1995, states 
that no person vvho ısın the service of or holds a cavil post under the Crovrn in İndia, 
shall be dısmıssed or reduced in rank until he has been given a reasonable oppor- 
tunıty of shovvıng cause against the actıon groposed to be taken vuth regard to him. 
In hıs plaınt the respondent averred that no reasonable opportunıty had been given 
to him of being personally heard "TUhis plea vvas accepted by the Subordinate Vudge 
and on thıs basıs he granted the declaratson asked for ın the plamt "The other 
relrefs clarmed by the respondent vvere a decree for the amount of hıs salary from the 
date of his dısmıssal or for damages for vvrongful dısmissal and for the recovery of 
the amount of hıs security deposit vvhich vvas Rs 200 "The Subordinate Tudge 
held that the respondent vvas not entitled to a decree ın respect of his salary nor vvas 
he entıtled to damages for vvrongful dısmissal but he vvas of the opinion that he vas 
entitled to the return of the security deposit if he happened to be acqurtted of charges 
framed ın a fresh departmental ınqurmy 


In Sura? /Varaın Anand v The /Norih-VVesi Fronter Prevmncel, the Federal Court 
held that a suıt for a declaratıon that a dısmıssal ıs void and ınoperatıve lies vvhen 
the dısmıssal ıs under sub-section (2) of section 240 Öf the Gövernment of İndia Act. 
That svb-sectıon states that no cıvıl servant shall be dısmıssed from the service of 
Hıs Maşesty by any authorıty subordınate to that by vvhich he vvas appointed. 
In the Secretary of State for India v 1 M. Lall?, the Federal Court held that such a 
declaratıon cannot be given vvhen the action is brought under sub-section (8) İn 
that case the proper remedy ıs by vvay ofa suıt for damages for vvrongful dısmıssal 


In Venkat Rao v Secretary of State for İndia in Council$, the Privy Council held, 
that the dısmıssal of a cıvıl servant ın utter dısregard of the procedure prescrıbed. 
by the rules vvill not give a right of actıon for vvrongful dismissal because a civil 
servant holds office during His Mayesty”s pleasure. Sub-section (1) of section 240 
of the Government of India Act, 1935, declares that cıvıl servants hold office 
during His Mayesty”s pleasure , but in öSeczefary of State for İnda v İ M. Lal1?, the 
Federal Court held that the decision in Venkaz Rao v $ecretary of State for İndia ın 
Councıl3, no longer applıes vvhen the greevance falls under sub-section (3) of section 
240 ofthe Constitution Act because the sub-section imposes a statutory obligatıon to 
be carrıed out before dısmıssal ıs effected “The yudgment of the Federal Court 
ın the Secretary of State for İnda v 1 M HLall?, had not been delivered vvhen the 
Subordınate Tudge gave his yüdgment in the present actıon, but the Federal Court”s 
ypudgment ıs binding on us and consequently vve müst hold that the only reluf 
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vyhich the Court can grant, if satısfied vvith the plaintıff”s case, is a decree for damages 
for vvrongful dısmıssal. 


VYe do not, hovvever, öccept the findıng of the Subərdinate Vudge that a reason- 
-aöle opportunity vvas not given to the respondent ofbeimng heard. The memorandum 
of charges vvhich vvas served on therespondenton the grd March, 1947, mformed him 
in the plaınest possible language that he vvould be given a suttable opportunity öf 
beg heard if he vvished to be heard At no stage did he indicate even an intention 
of being present at the ınqumy Hıs letter of the oşrd March, 1941, in vvhich he 
referred to hıs acquıttal by the Magıstrate ındıcates that he vvas content to rely 
on the proceedıngs ın the Magıstrate”s Court "The statement vvhıch vve have 
quoted from paragrabh 8 of the respondent”s letter to the Postmaster-General 
appealıng from the Superıntendent”s order ıs ın reality an admıssıon that he deli- 
berately refraıned from avaılıng hımself of the epportunuty of bemg heard In 
the course of hıs evidence the respondent said that if this statement ımplıed that he 
had been given an opportunity of making a vvritten explanation and of a personal 
hearing, ıt dıd not correctly represent vvhat he had menttoned to the person vvho 

“ prepared the appeal for hım, because it had alvvays been his contention that no such 
opportunuty had been given to him "This statement vvas made in cross-examınatıon 
on the o6th İVune, 1944, but ın further cross-examınatıon on the ı9th yuly he stated 
that hıs appealto the Postmaster-General vvas prepared on hıs ınstructıons and that 
he sıgned ıt after perusıng the contents. "These statements are contradıctory 


VVe have no doubt that the respondent did not vyant a personal hearıng and vras 
content to rest hıs case on the Magıstrate”s decısıon ın the criminal case He vvas 
given full opportunity of shovving cause against the actıon proposed to be taken 
vvıith regard to him and of havıng a personal hearıng The statutory obligatıon 
vvhich section 240 (3) rmposed upon the department had been fulfilled and conse- 
quently there vvas no cause of actıon. 


VVe consıder that the appellant”s obyection to the notice under section 80 of 
the Code of Cıvil Procedure must also prevaıl In Ööagchand Dagadusa v Secretary 
of State for İndia in Council), the Privy Council held that section 80 is express and 
explıcıt, ıt admıts of no ımplıcatıons or exceptions, and it imposes a statutory and 
nınqualıfied oblıgatıon upon the Court. “The section requires the intending plaitiff 
to state zz/er alza the relref vvhich he clarms As vve have indicated, the notice vvhich 
the respondent served stated that the suıt vvould be ınstıtuted agaınst the Secretary 
of State for releef agaınst hım “There ıs no reference to the Governor-General ın 
“Council in the letter and therefore ıt cannot be read as claımıng rehef agaınst the 
“Governor-General ın Council "The fact that the officials on vvrhom the notice 1s 
actually to be served are the same makes no dıfference, Here the Court can only 
have regard to vvhat ıs stated ın the notıce. 


For these reasons the appeal ıs allovved and the suit ıs dısmıssed vvith  costs 
here and belovv, Asit vvas filed ız forma ğauğeris the respondent müst pay to Govern- 
enent the court-fee due on the plaınt 


The learned counsel has asked for .a certificate under section 205 ofthe Goövern- 
ment of Indıa Act, 1985, and one vvıll issuc 


Ks. Aöbeal allozoed. 


——İ —r"—”—....... ——  — —————. 
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IN THE HIGH COURT OF TUDİCATURE AT MADRAS, 
PRESENT .—MR. TusrıcE VVADSVVORTH AND MR. TusricE PATANTALI SASTRI 


Mutyala Venkatramayya Abfellanı" 
0. 
Tanguturi Venkatasubbayya and others Resbondenis 


Famıitahion Act (IX of 1908), sechtons 5 and ə9 (9) —Abblcatıon under Madras Aerıcullursiş” R l 
(İV ef 1938)—Dismissal—Renision—Amendad Act (1943), section 25-A: coming ei 7 z. 
dismassal of retision—Ağblcatıon to excuse delay under section s, Limitation Act—VVhether Proviytons of section 
o9 of the Lamıtation Act excluded the abblıcatıon of section 5 


ATI that section 29 (2) of the Limitatıon Act lays dövvn is that vvhere 3 special or 2 
crıbes a spectal peruod of limitatıon the excluded provisions ofthe Limitation ə shall — 7” 
section 25-A, nevvly introduced into the Madras Act (IV of 938), though a right of appeal ıs given 
no period of lımitatıon different ftlom tife period prescribed by the first schedule to the Lımıtatıon 
Act ıs ındıcated  Therefore the pyçvisions of section 29 (2) of the Limitation Act have no applıcatıon 
so as to exclude the provısıons of section 5 of the Limitatıon Act from bemg appled to appeals under 
the special lavv ı : 

A debtor”s applıcatıon for relief under the provısıons of the Madras Agrıculğurists” Relef Act 
vvas dısmıssed on some legal ground, and because of the lack of a right of appeal under the then 
exıstıng provısions of the Act he had to file a revision petition to the High Court Butin the meantıme 
ovvmg to the amendment oftthe Actın 1949 by the addıtıon of the nevv section 25-A he became entutled 
to appeal agaınst that order and preferred an appeal after the reyectıon of hıs revision petition and 
also prayed that the delay ın filmg the appeal should be excused under section 5 ofthe Limitatıon Act 


Held, that section 5 of the Limitatıon Act veould appiy to the case and that the petıtıon had to 
be dısposed of on the merits 

Appeal agaınst the order of the Couıt of the Subordınate Tudge, Narsapur 
dated roth Tuly, 1944, and made in unregistered Appeal of 1943 sought to be preferred 
against the order of the Court of the Distiict Münsifi) Bhımavaram, dated gıst 
March, ıg42, ın C M P Nə. ago of ıgqi in O S. No si of iso, etc. 


P, Satyanarayana Rao and G Chandrasekhara Sastr: for Appellant. 
V. Voyyanna fo Respondents, 
The Tudgment of the Court vvas delivered by 


VVadsisorth, (7.—The appellant in the appeal vvho is also the petitioner ın the 
cıvıl revision petition vvas a debtor vvho applıed to the Conrt of the District: Münsiff 
of Bhrmavaram for reltef under the provisions of Madras Act IV of 1938 "The 
applıcatıon vvas dismissed on a legal ground and as there vvas then no right of appeal 
under the Act, the debtor moved thıs Covrt ın revision By the time the revision 
petitıon came to be hcard hee, Madras Act TV of rg38, had been amended and a 
rıgbt of appeal had been given under the nevv section 25-A vrhich provıdes that an 
order of the kınd by vvhich the petitioner vvas aggrieved should be subyect to appeal 
“ as if it vas an order fallıng under section 47 of the Civil Procedure Code ” Prhe 
revision petition having been reyected on the ground that an appeal lay, the debtor 
moved the Subordinate Tudge of Narsapur to excuse the delay under sectron 5 of 
the Limıtatıon Act and to admıt an appeal against the original order to the District 
Munsuf The learned Subordinate Tudge has dismissed the applicatıon to excuse 
the delay and has consequently reyected the appeal. Agaınst the order refusın 
to excuse the delay the present revısıon petitıon is preferred and agaınst the -” 
ofthe appeal the present second appealıs preferred 


"The only ground on vvhich the learned Subordinate Tudge has reyected the 
applıcation to excuse the delay ıs on the strength of a contentıon based on section ə? 
Of the Limıtatıon Act Sectıon 29 (2) provides that vvhere a special or local hv 
prescrıbes for any suit, appeal or applıcatıon a period of limitation different İrom 
the period prescrıbed therefor by the first schedule, the provisıons of section 
shall apply as if such period vvere prescribed therefor ın that schedule, and for the 
purpose of determining any period of limitation preseribed for any suit, appeal 
——————  —  —  — — — ——  ”?””?T” 
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or applıcation by any special or local lavr (a) the provısıons contaıned ın section 4, 
sections 9 to 18 and section, 22 shall appiy . ... - and (5) the remaıming pro- 
visions of this Act shall not apply "The learned Subordinate ludge has read thıs 
provısıon of lav as havıng enacted thöt none of the excluded provisions shall appiy 
to any suit, appeal or applıcatıon under any special or local lavv Tühis is cleariy 
erroneous Aİİ that section 9 (2) lays dovv is that vrbere a special or local lavv 
prescrıbes a. special period of limitatıon, the excluded provısıons of the Lrmitatıon 
Act shall not apply. For instance, ıt has been held that under section zo of Madras 
Act IV of ıg38 a special period of limitaton is lad dövn for the filıng of an applı- 
cation under section Ig by a. person vvho has obtarned a stay under section 20, and 
consequently sectuon 5 of the Limitatıon Act cannot be applİed to extend the period 
therefor prescrıbed under the special lavv İn section 2 5-A nevvly ıntroduced into 
this Act, thoush a right of appeal is given, no period of İımitatıon different from. 
the period prescrıbed by the first schedule to the öimitatıon Act is indicated. 
Therefore the provısıons of section 29 (2) have no applıcatıon so as to exclude the 
provısıons of section 5 of the Lımitatıon Act from beıng applıed to appeals under the 
special lavv, Tü this vtevr vve allovr the cıvil revision petition and the civil miscella- 
neous second appeal and remit both the applıcatıons under section 5 and the appeal 
to the lovver Court for dısposal on the merits 


The petıtioner is entıtled to his costs in this cıvıl revision petitlon No separate. 


costs ın the appeal z 


K.C. Pehton alloxed. 


IN THE HIGH COURT OF VUDICATURE AT MADRAS. 


PRESENT “—MR. Tusrıc£ PATANTALI SASTRI AND Mh. İUSTİCE SHAHABUDDIN. 

Kallakurı Venkatesvvarlu and others Apbellaniş" 
0. 

Kalıdındı Narayanarayu and others , — İtesbondenis. 


Madras Agrıculturist” Rehef Act (UV of 1938), section 8 (1) and (2)—Relef sought under section 8 (1) 
—Gourt if entitled to broceed to scale don under section 8 (2)-—Payment ““ toxards brincibal and interest”— 
İf oğen bayment avalable for reağbrobratıon tomards brincibal 


The provısıons of section 8 of the Madras Agriculturists” Rehef Act clearly give the debtor the 
optıon to clam relief either under sub-section (1) ör süb-section (2) of that sectıon VVhere the 
debtors claım reltef under section 8 (r) the Court s not yüstified in proceeding under section 8 (2) 
ınstead of under section 8 (1) vvithout giving reasons for it A payment “€ tovvards prıncıpal and 


interest ” of a debt s to be treated as an open payment for the purpose ofscalıng dovr the debt under 
the Act and vvıpıng out arrears of interest under section 8 (1) 


Mahomed Akbar Khan v Attar Sıngh, A.I R 1945 P C T?o, considered , Veerrayız v: Rayanım Dora 
Garu, (ıg40) 2 ML) 758, reled on, . : 3 ğ 


Appeal agaınst the decree of the Court of the Subordınate ludge, Narsapur, 
dated 14th December, 1943, ın O. S. No. zo of 1942. 


V Govundaraşachart and V. Parthasarath: for Appellants 
P. Satyanarayana Rao and P. Satyanarayana Rap for Respondents 
The Tudgment of the Court vvas delivered by 


Patanşahı Sasin, T.— The short point raised in thıs appeal vvhich has been 
brought by some of the defendants related to the mode of appropriatıng three ofthe 
payments made in scalıng dovn the suit mortgage debt “Lhese paymenis are as 
follovvs : Rs 2,200 paıid on 6th November, 195 “ tovvards the debt due under 
thıs mortgage deed ” ş Rs r,ooo paid on isth March, 1927, “ tovvards the prıncipal 
and interest due on the debt ” and stated to have been ““ credited tovvards this deed ”, 
Rs. 1,5oo pad on iəth February, 19ğo, ın tvvo parts, namely, Rs 684-7-9 ovt of vvhich 
Rs. 420 vvas to be credited to the prıncipal and Rs. 264-7-9 tovvards the interest 
due on the bond, and Rs 8ıs-8-ş paid “ tovvards the deed.” Tn scalıng dovr the 
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debt the Court belovv after dıscussing the decısions of this Court relatıhg to the 
manner ın vrhich open payments have to be dealt vrith for the purposes of the Act 
İV of 1938 expressed the opinion that a payment made tovvards prıncıpal and 
interest of a debt could not be regarded asan open payment (İtproceeded, hovvever, 
to avvard reltef to the debtors under section 8 (2) under vvhich no question of appro- 
prıatıon of payments can arıse at all Mr. Govındarafacharı for (he appellants 
complaıns that as hıs cltents sought relsef under section 8 (1) and not under section 
ö (2) of the Act, the learned Tudge should not have proceeded to scale dovvn the 
debt under section 8 (2), and he further complaıns that the learned Vudge vvas 
vvrong ın treatıng the payment of Rs r,ooo made tovvardsprıncıpal and ınterest 
of the bond as not bemg an open payment. YVVe are of opinion that these con- 
tentions are correct and must be accepted The learned Tudge gives nö reason 
vvhy vvhen the debtors clamed relief under section 8 (1) of the Act he scaled dovn 
the debt under sectıon 8 (ə). The provısıons of section 8 cleariy gıve the debtor 
the optuon to claım rellef either under the one or the other of the tevo provısions 
referred to "The Court belovv vvas therefore not pustiied ın prqceedıng under 
section 8 (2) ın the cırcumstances of the case 


Proceedıng, then, under section 8 (1) the questıon of approprıatıon of payments 
made pror to ıst October, 1987, has to be consıdered Reference vvas made by 
the learned Tudge hımself to the decısıon of this Court in Veerrayu v Rayanım Dora 
Garu3, vyhere the follovvmg observations əccur 


“ On 4th October, 924, a payment of Rs 3,367 vvas made and the endorsement ıs that ıt vyas 

made tovvards prıncıpal and interest of the debt , that ıs to say, there vvas apparently no specific 
approprıatıon tovvards eıther prıncıpal or interest A The payment made on 4th October, 
1924, vyhich has not been specifically appropriated” vali be dısregarded ın calculatıng the amount of 
ınterest outstandıng on Ist October, 1937, unless it can be establıshed that there has been a specıfic 
approprıatıon before ıst October, 937” 
In holdıng that the payment of Rs. r,ooo vvas not an open payment the İcarned 
yudge distinguished the above decision on the ground that this Court did not use the 
expressıon “ open payment” ın ıts Şudgment, but the observatıons quite clearly 
ımpiy that the payment made “ tovvards prıncıipal and interest of the debt” in 
that case vvas to be treated as a payment not specifically approprıated tovvards 
cither prıncıpal or ınterest, vyhıch means the same thang as an open payment. 
The decısıon ıs itself an authorıty for the proposıtıon that a payment ““tovvards 
prıncıpal and interest” of a debt ıs to be treated as open payment for purpose of 
scalıng dovrn the debt under the Act 


Mr Satyanarayana Rao fer the respondents attempted to shovv on the strength 
of a recent decision of their Lordships in 4/a2omed Akbar Khan v Attar Szngh? that 
the serıes of decısıons of this Court vvhich have laid dövrn that payments not specı- 
fically allocated to prıncıpal or interest before ist October, r937, should be treated 
as open payments ın applİyıng the process of scalıng dovvn debts under Madras 
Act TV of ıg38 vvere all vvrongly decided The case before their Lordshıps vvas 
one vvhere certaın payments made by the debtors had to be adyusted by ascertaınıng 
vhat part of the debt stıll carreed interest after such adyustment, and the Court 
applied the usual rule that a payment should first go in reduction of the interest 
due on the debt and the balance alone should be applıed ın reduction ofthe prıncıpal, 
The same prıncıple vvas lad dövvn by their Lordshipsiin Venkatadr: Ağğarao v Parlha- 
saraihı Ağğa Rao8, vrhıch indeed vvas referred to and follovved by the Tudicial Com- 
missıoner, North-VVestern Frontter Province in his şüdgment vvhich vvas approved 
by therr Lordshıps The line of cases vvas considered by their Lordships of the 
Prıvy Council in Rama Shah v Lal Chand, vrhere they held that for the purposes of 
section 20 of the Lımitatıon Act, hovvever, an open payment cannot be turned into 
a part payment of princıipal by applyıng the rule that a payment should first be 
applıed ın reductton of the interest due, but that there should be an actual appro- 
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priation of such payment to prıncıpal to satısiy the requirements of the section. 
Thıs Gourt folloved that zülng and applıed the same principle to the Madras 
Agriculturısts” Rehef Act vvhich enacts that all interest outstandıng on ist: October, 
1937, m respect of certain classes of debts due by agrıculturists should be deemed 
to be dıscharged VVe do not therefore think that the recent decision of their 
Lordships reled on by Mr Satyanarayana Rao affects the position any möre thah 
decısions like Venkatadrı Abbarao v Parthasarathı Abba Raol. (It is not dısputed 
that ıf the İrst vo paymenis and the second of the payments made on ış$th Feb- 
ruary, 1930, are treated as open payments the amount properly payable to the 
plamtıffs vvill be Rs: r,$64-7-9 as on ist October, 1937 "Thissum vill carry interest 
at ĞI per cent per annum from that date till date of decree vvith further interest on 
the aggregate amount at the same rate till date of payment "The appealıs allovved 
and the decree of the Court belovv vvill be mödifled accordugly “The appellants 
vvill have proportuonate costs ın this Göürt. İm the Court belov the partıes vvıll 
pay and receive proportionate costs 


KES -.. diböcal allosed. 


IN THE HIGH COURT OF TUDİICATURE AT MADRAS 
PRESENT .—MR İUsTıcE KOMAN. 


V Kunhiknshna Reddi .. Petitioner” 
4 
Ramarayu . .ə Hesbondent. 


Cupil Procedure Code (V of” 1908), sechons 115, 15 and Order g, rule g —Dismissal OY sutt for default 
— Apbhcatton for restoratton-—Vekalat betmng arregular—Dasmassal of) behhon  oönihout issing: nötce—Coil 
Reptston: Petition to Fhagh: Court— Mümiamabılıty-—Clerical error in pokalat if material 

"The sunt vvas dısmissed on öth September, 1944, for default of appearance of the plamtıiff The 
plaıntıff through his vakıl filed a pettuion under Order g, rüle g of the Code of Civil Procedure on s4th 
October, 1944, to have the sunt restored fo file Butthe vakalat on behalf of the plaıntıff”yvas defective 
as the body of the vakalat contaıned the name of another vakıl, though the plaıntrff”s vakıl had 
endorsed thercon hıs acceptance The Court returned the vakalat and the petition on şist October, 
1944, on the ground that the vakalat vvas defectıve and four days time vvas given for rectificatıon, 
"Ehis vvas comphed vvith and the petition and vakalat vvere re-presented on 4th November, 1944 
"The District MünsifT dismissed the petition vithout issumg nötice to the defendant on the ground 
that the earlter presentatıon on oqth October, 1944, vvas nöt a proper presentatıon of the petrtrori 
and that ıt had become barred by limitatıon by the time it vvas finally re-presented “The plaımtıfT 
preferred a revıson petition to the High Couri 

Held, that the revision petition vvas maintamable as the order sought to be revised vvas passed 
vvıthout notice bemg issued to the opposite party and so vyas not one passed under Order 9, rule 9 
of the Code of Civil Procedure : 

Held further, Yhat the carlıer presentatıon on ə4th October, 1944, vvas.a proper filmg vvithin time 
and the fact that the vakıl”s name vvas not entered ın the body of the vakalat vvas only a clencal error 

Petition under section 115 of Act V of igo8 prayıng that the Hioh Conrt-vnll 

be pleased to revıse the Order of the Court of the District Münsiff of Trivellore 


dated o8th November, 1944, and made in un-numbered 1 A. of rg44.ın O S No. 


928 of 1943. 
ı M .Notesan Tər Petitioner, 


V. Ganabathı Ayyar for Respondent 
The Court delivered the follovung 


TUDGMENT.— The petitioner is the plamtiff in O S. No. 328 ofr th 
file of the District Munsiff”s Court, Trivellore. The suit vras dismissed 55 sth 
September, 1944, for default of the appearance of the plaıtıff, The plamtıff 
ihrough hıs vakıl Mr. M S. Parthasarathı Aıyangar filed a petttion under Örder 9, 
— — ———--...---.--..--.....-- ----....---....---......-.----—........... 
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rule g of the Code of Civil Procedure on the 24th October, 1944, vvithin time, 
to have the suit restored to file , but, in domng so, the vakalat on behalf of the vakıl 
vvas defective In the body of the vakalat the name of Mr T E. Raghavachari 
vvas mentıoned but his name vvas not struck off and Mr. Parthasarathı Afyangar 
entered , but Mr Parthasarathı Aiyangar had endorsed on the vakalat acceptıng 
the same “The Court returned the vakalat and the petıtion on the şist October, 
1944, as the vakalat vvas defective and four days time vvas given for rectificatıon. 
“Ehis vvas complred vvith and the petition and the vakalat vvere re-presented to Court 
on the qth November. "The learned Dıstrıct Müunsiff dismissed the petition on the 
ground that the ecarlıeer presentatıon on the g4th October, 1944, vvas not a proper 
presentatıon of the petıtıon and that by the q4th of Novemleer, 1944, the petıitton 
vvas barred by limitatıon as under the Limitation Act a statutory rıght accrued to 
the respondent ı 


A prelımınary obyection vvas taken to thıs petition that no petition hes to this 
Court as an appeal les from an order under Order 9, rule o to the Dıstrict Court. 
VVhen a petition is filed under Order o, rule g, sub-section (2) of the rule provides 
that no order shall be made under the rule unless notıce of the applısatıon has been 
served on the opposıte party. Therefore the order novr sought to be revısed, vvhich 
admıttedly vvas passed vvithout notice, cannot be considered to be one passed under 
Order 9, ruleg (İfitis an order under Order g, rule 9, it is to the District Court 
and not to the High Court, that an appeal hes Under section fiş of the Code 
Of Civil Procedure the High Court can interfere in revision in all cases vrhere no 
appeal hes directiy to the Hıgh Court. 


On the merıts, I consıder that the ecarlıer presentatıon on the əoqth October, 
18. a proper filing vvithin time, and the factethat the vakıl”s name vvas not entered in 
the body of the vakalat ıs only a clerical error, the intention of the parties being 
quıte clear, as is also seen from the fact that the petıtıon vvas returned to Mr. M.S. 
Parthasarathı Aıyangar for subsequent correctımon The vievv I have taken vuth 
regard to this pomt finds support in Ram Sarağ v Sahu Bhagıvatı Prasad? and Baldeo 
v Zachmı .Naram? 1 therefore allovv the petition 


The District MünsifT vvill have the petition restored to file and dispose ofit on 
the merıts according to lavv The petitioner is allovved the costs of this petition. 
BV.V ı Petition alloued, 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT .—Mh NTusrıce BELL 


m Vuinaranga Naıdu and another Petitaoners" 
U. , 
D. Narayanappa ,  Feesbondent 


Presideney Tosmns İnsolvency Act (İH of 1go9), sechtons 17 and 45—Discharge of insolvent—Probert) vested 
ın (he Official Assignee does not automatıcalİy r,əvest an the discharged insolvent 

The defendant (mortgagor) vvas adyudıcated an insolvent and pending the insolvency, the mort- 
gagee brought a suit on the mortgage, obtaıned a decree and brought the property to sale But 
before the sale vvas confirmed, the ınsolvent obtaıned hıs dıscharge and sold that property to the 
plaıntıff subyect to the encumbrance and also gave him an indemnity The Official Assıgnee filed 
a petition for setting asıde the sale on the ground that the property vvas still vested ın hın “The 
plamtff had to pay to the Official Assıgnee Rs 200 to be dıstrıbuted among the insolvent”s creditors, 
and thereupon he brought the suıt agaınst the defendant on the ındemnıty given in the sale deed. 

Held, that on hıs dıscharge the property sold dıd not automatıcally re-vest ın the insolvent and so 
he had no rıght to sell the same vvithout the permission of the Official Assıgnee ar.d accordingly the 
defendant vvas hable on his indemnity to pay the plaintiff the amount that had to be paıd by him 
to the Official Assıgnee together vuth the expenses mncurred 


Petition under section is of Act V of igo8, prayıng that the High Court vill 
be pleased to revıse the order of the Full Bench of the Small Cause Court, Madras, 
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dated 18th December, 1944, in N TT. A. No 48 of 1944, against the order of the 
Court of Small Causes, Madras, dated grd February, rg44, in S. C S. No. s835 of 
1943. 5 

M .N. Duraisivamı Aoyangar for Petitioners 

A Sahasranamam for Respondent 


The Court delivered the follovving 


TUDGMENT.— This civil revision petition is against an order of the Full Bench 
of the Madras Small Cause Court on a nevv trial applicatıon filed by the defendants 
(petutioners here) agaınst the decısion ofthe Chief Court decreeing a sul for Rs 650. 


This money vras clarmed by the plaıntıffby vvay ofındemmiy under a sale deed 
relating to a house purchased by him from the defendants "The defendants vvere 
father and son and the father had ın 1934 becomç an ınsolvent on his ovrn petition 
He vvas duly ad?udıcated but obtamed his discharge on əgth November, 1940 


In ı938 the mortgagee of the property (latcr sold to the plaınuff) brought 
a suiton the mortgage and got a-decree. “The property vvas brought to sale on ı6th 
Vanuary, ig4o.and bought by the mortgagee İt vvas not hovvever confirmed and 
on 26th February, 1940, after hıs discharge, the first defendant and hıs son sold 
the property to the plaıntıff. "The plaıntıff vvas vvilling to pay off the encumbrance 
and dıd in fact do so 


The balance due under the purchase agreement, namely, about Rs. goo vvas 
paid to the defendants ə 


Then the Official Assıgnee came on the scene He filed a petrüon to set asıde 
the sale because he saıd the property vvas still vested m him despite the dıscharge. 
"The matter came before Chandrasekhara Aıyar, / , vvho held after investigatıng 
the facts that the purchaser of the property, the plaımtıff ın the subsequent sut, 
should pay a sum of Rs oo to the Official Assıgnee to be dıstrıbuted amongst the 
creditors. 


The plaıntıff thereupon brought a suit for Rs 65o made up of that Rs so 
and ıncidental cost and expenses, agaınst the defendants “They said in opposttion 
that the Official Assıgnce had been a party to the mortgage proceedıngsın 19 gö and 
from that date untul after the sale of the property, had never put forvard any claım 
to it or to any proceeds sut of ıts sale. They said that he had mn fact abandoned 
any claım and that ın effect the property had re-vested ın them and that they vverc 
entıtled to sell and retaın any balance 


Before the Chef Gourt and before the Full Bench of the Small Cause Court 
ihe defendants reled on the decısıon reported in SAeonandan v Fashi”, in support 
of their contentton that after the dıscharge of an insolvent a sale held by him is 
good and passes vrhatever rıghis the ınsolvent had to the purchaser gıving the latter 
a full and absolute title This decision hovvever vvas dissented from by a Calcutta 
case reported ın Tarak Das Dhar v Santosh Kumar Malhk?. in my viev, vvıth great 
respect the latter case ıs the more acceptable statement of the lavv At page 991 
ıs set out the question vvhich is the same mn this case . 


€“ Dıid the property ın question, therefore, in some vvay or other eıther remaın that of the 
insolvent or became re-vested ın him in such manner that at the time vvhen this sürt vvas ınstıtuted 
he vvas ın a position to say that the title to that property vvas ın hım”” 


At page 398 the Court says A 


€“ Tt is very difficult tö see hovv it can rightiy be contended that once a partıcular item of property 
has vested ın the Offical Assıgnee by vırtue of the operatıon of section 17 of the Presideney Tövns 
Insolvency Act that property can become re-vested ın the ınsolvent vrithout any other actıon on the 
part of the Official Assıgnee save an expressıon of opinion that the pioperty ıs of no value and that 
he does not propose to do anythıng ın the vvay of attemptıng to make the property avaılable for the 
creditors of the ınsolvent and that accordingly he is abandoning the propertiy Mr Page, 1 think, 
realısed the dıfficulty vyhich confronted him in endeavouring to persuade us to accept the vievv thatın 
lavr there can be such an abandonment of ıncorporeal or immoveable property by the Official 
Assıgnee as to brıng it about that it becomes automatıcally or by some sort of metaphysıcal process, as 
it vvere, re-vested ın the ınsolvent eıther during the curreney of his insolveney or after his dıscharge” 
—.——.——.——SA.—— ———— 
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"They pomted out that this is obviously contrary to the express provisions of the 
"Transfer of Property Act “The Full Bench .. therefore m. my —. ht in 
basing their decision on the Calcutta case. İt follovyş that the property dıd not 
rc-vest in the insolvent and he had no rıght to sell it vithout the permission of the 
Official Assıgnee. İn the sale deed he gave an indemnity to the plaıntıff  vyhich 
is novv bemg used against him 


İn the result thıs petitıon müst be dismissed vvith costs, 
V.PS Petihon dismassed 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT — MR TUsTiCE CHANDRASEKHARA AIYAR. 


Palanıammal ? . ə. Ağfellant” 
0. 
Arumugham Chetti : ... füesbondent. 


Cunl Procedure Code (V of 1906), sectign 11-—Res yudicata—fExecutton of decree “fe mamtenance agannst 
husband—Plea that decree had become unexecutable by reşumğblion of co-habıtatıon after the decree—Fazslıure to set 
ub blea ın örtor abblıcatıon for execution—Bar of constructive res yudicata, 


VVhere ın a prıor applıcatıon for execution of a decree for maıntenance agaınst the husband, 
the husband after notıce did nöt come forvvard vith any obyections but resisted a subsequent applı- 
“atıon for executıon by an obyectıon that as co-habıtatıon vvas resumed afteı the decree, the decree 
had become :neffectıve and vvas unexecutable, ə 


Held, that the plea vvas barred by constructive res yadıcata İt is an obyection vvhich might and 
ought to have been raised ın the prıor applıcatıon for execution 

Appeal agaınst the order of the District Court, Salem, dated iyth March, 
1945, ın AS No 4o9 of ıg44. (R E P. No 242 of 1944 ın O S No 1o?5 of İ986, 
District Münsiff Court, Salem). 


C S, Sıtamınathan for Appellant 
C. Vasudeoan for Respondent 


The Court delivered the folloving 


ToDGMENT — The vvife, vvho vvas the petitioner in the trial Court and respondent 
in the District Court, has preferred this appeal againşt the order of remand ın a 
matter relatıng to the executuon of a decree for maıntenance that she had obtaıned, 


VVhen she sought to execute the decree, she vvas met by an obyection from 
the husband that, as they resumed co-habıtatıon after the decree, the decree had 
become ıneffectıve and that ıt vvas unexecutable “UÜhe District Münsif” overruled 
the defendant”s obyectıon and allovved execution to proceed He held that the 
husband vvas barred by zes çudıcata İrom setting up any contention to the effect 
that the decree had ceased to be effectıive and he based this findıng on the fact 
that,ın a prıor executıon petition filed by the vvife, vvhhen noötice vvent to the husband 
under Örder or, rule ?2 of the Code of Civil Procedure, he did not come forvvard 
vuith any such obyection and execution vvas proceeded vvith by attachment of 
certaın propertics in respect of vyhich the defendant”s son (illegitimate) canfe forvvard 
vvith a claım vrhich vvas dismissed and vvhich order vvas confirmed by the appellate 
Court on the ground that no appeal lay Tn the appellate order then made, the 
District Tudge made an observatıon that the decree did not appear to be an executable 
one VyVhen the respondent took hold of this observatıon and pressed it into 
service against the vvfe, statıng that it vvas res yudtcata against her, the District Münsiff 
as vvell as the District Tüdge on appeal held that it vvas not because it vvas only 
an obsler dıctum vvhich vyas not necessary for the disposal of the case vvhich vvas deter- 
mıned on the ground that no appeal lay 


The learned District fudge on appeal preferred by the husband against the 
District Münsiff”s order has taken the vievv that, as it mıght be that the faılure 
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of the husband to raıse the contentıon that he ıs novv puttıng forvvard may have 
been due to one or more of several reasons, ıt vvas the duty of the District Münsiff 
to dıspose of the matter after takıng evıidence vvith regard to the period of the co- 
habıtatlon and the cırcumstances under vvhich the respondent failed on the prior 
occasıon to raıse this question that the decree vvas not executable. : 


The vievv taken by the learned District füdge cannot bc supported "The 
resumptuon of co-habitatıon vvas before the prıor execution petition vvas filed. İt 
vvas therefore the obvıous duty of the husband to have raısed the obyectıon to the 
executıon of the decree on that occasıon VVhen he did not do so, for vvhatever 
reason ıt mıght be, the questıon must be deemed to have been considered and 
decided against him vvrth the cönsequence that the principle of res: yadicaia vvill 
apply Mir Vasudevan, the learned advocate for the respondent, urged that the 
doctrıne of constructıve zesş yadicata vvill apply only to a case vvhere the decree can 
be said to be ın forc€ and obiectıon to its executabılıty vvas not raised in execution 
proceedıngs and not to a case like this, vvhere ovyng to subsequent resumption of 
co-habıtatıon, the decree itself had ceased to be effective ör operative as vvas held 
ın Venkayya v ,Raghasammal. "Vhis argument, hovvever, amounts to makıng a 
dıstınctıon vvıthout a difference İt is nota case of a void decree İt vvas right 
vrhen it vvas passed and all that the defendant could urge agaınst it, if subsequent 
co-habıtatıon had been resumed, ıs that ıt had ceased to be operatıve or effective. 
Thıs question might and ought to have been raısed by him then Hedid not do 
so and he cannot be permiutted to agıtağe ıt novv 15, as the learned District 
Tudge says, he thought the ıllegitimate son had taken up the question for fightmg 
it out vvith the vvife, ıt ıs only approprıate that he should be content vuth the 
result of the son”s act or obyection. İt is difficult to see hovv this case is different 
from a case vvhere the decree does not avvard a partıcular reltef, and yet, after 
an executıon petution is filed seeking that reltef veithout any obyection raısed by 
the defendant, ıt has been held that he ıs barred by zes yadıcata from contendıng 
that there is no decree for that relıef (If one can venture on surmises as to vvhy 
the husband remaıned sılent on the prevıous occasıon and raısed no obyection, 
it may be that he thought that as a nevv sıtuatıon had arısen after the resumptıon 
of co-habıtatıon under vrhich he vvould have had to pay maintenance, he did not 
think ıt vvorth hıs vvhile to insıst upon a separate suit being filed vvith the possi- 
bility, nay probabılity, of havıng to meet the costs of that htigation. But really 
there ıs no need for any such speculatıon "The doctrıne of zeş yizdicata vvhich isa 
branch of the lavv of estoppel, clearly applıes and prevents the husband from raısıng 
the contentıon that he has novr put forvvard "The order of the lover appellate 
Court ıs set aside and that of the District Munsiff restored vvith costs payable by 
the respondent to the appellant here and ın the Court belovv 


No leave. 
K.s. Abbeal alloved. 


- 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. TVusrıce İHAPPELL. 


C. Atma Ram, Ex-Official Recerver, Rayahmundry Apöellant” 
Ü, e 
Chogondı Sıta Ramasvvamı and another Festbondenis. 


Provincaal İnsolvençy Act (V of 1920), secttons 56 (4) and 65—Declaratıon of diyidend—Payment by Oficiat 
Recevver 1o uyrong berson—Claım by raghiful ereditor—Refusal of bayment—Ağblucatıon under section 65—Receier s 
conduct found to be grossly negligent— Manmntamalulıty of ağblıcatıon. and night to rehef 


In connectıon vith an insolvency admınıstratıon, the Official Recerver appointed by Court 
paıd the dıvıdend due to one ofthe creditors to a person vvho represented himselfas properly authorised 
by the creditor in question to receive th€ payment on his behalf and vvho vvas also identifted by tvvo 
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vvıitnesses requısıtıoned for the purpose But later on the rıghtful person, the respondent hereın, 
appeared before the appellant, the Official Receıver, and asked for payment of the declared dıvıdend 
as due to him Sunce the Official Recerver refused to pay on the ground of his havıng already paıd 
the same to one, saıd to have been authorısed on hıs behalf to reoeıve the amount, the respondent 
came out vvith an applıcatıon under section Ös of the Provincial İnsolveney Act On the questions 
as to the maıntaınabılıty of the applıcatıon and as to vvhether the dırectıon to pay to the respondent 
by the lovver Court vvas a correct order, 


Held, that even, hovveVer, ifA suit by the respondent agaınst the receıver vvould be maıntaınable, 
ıt did not follovv that the respondent had necessarıly to be referred to a surt as his remedy by the Court. 
In vievv of the provısions of section 56 (4) of the Provincial İnsolveney Act and ın vtevr of the lovver 
Court”s findıng that there vvas gross negligence ın so far as the Official Receiver”s conduct vvas con- 
cerned, ıt vvas clearly open to the Court to dırect payment of the amount to the rıghtful creditor 
The fact that the applıcatıon vvas made under section ös vvithout referencç to section 56 (4) could not 
preyudıce the appellant 

Appeal agaınst (he order of the District Gourtof East Godavarı at Rayamundry, 
dated r89th November, 1944, ard made in C. M. A No oo Of 1943, preferred 
agaınst the order of the Court of the Subordınate Vudge of Amalapuram, dated q4th 
February, 1943, and made ın 1A No 67 of 1940 mn 1, P No 40 of 1982. 


B V. Subrahmanyam for Appellant. 9 
E Venkatarama Raşu for Respondents 
The Court delivered the folloving 


TUDGMENT —The appellant in this C M.S A vvasthe Official Recetver of Fast 
Godavarı at Rayamundry. 1n connectıomg vvith the adminıstratıon of 1 P, No. 4o 
Of 1932, a dividend vvas declared and a sum of Rs 58g-z-8 vvas payable to the 
ı2th creditor, the ıst respondent in this appeal, as his share According to the evi- 
dence no notıce that the dividend had been sanctıoned vvas sent tothe ızth creditor 
or any ofthe creditors, as requrred by rule ig oftthe rules framed under the Provincial 
İnsolveney Act Nonetheless, after the dıvıdend had been declared, a certaın 
Bonam Ammırayu represented to the appellant that he vvas authorısed by the 
respondent—ıgth creditor to recevve payment of his dividend on his behalf, and 
produced a receıpt and letter of authorısatıon purporting to have been signed by the 
first respondent and attestors "The appellant, after havıng had Bonam Ammırayu 
ıdentified by tvvo vvitnesses, paid the dividend düe to the first respondent over to him. 
Later, the first respondent hımself appeared before the appellant and asked for 
payment and it transpıred that a fraud had been played on both the appellant, 
the Official Receıver, and the first respondent—the ıoth creditor As, hovvever, 
the appellant refused to pay the first respondent on the ground that he had already 
ın good faith paid the amount to Bonam Ammırayu, the first respondent made an 
applıcatıon under section 65 of the Provıncıal Iİnsolveney Act to the Subordınate 
Tudge of Amalapuram askıing for a direction to the appellant that the dividend, 
namely, the sum of Rs 589-z-8 should be paıd to hım “The learned Subordinate 
Tudge dismissed this applıcatıon on the gröund that sanctıon had not been obtaıned 
to the filıng of the applıcatıon as requıred by section 27o of the Government of 
Indıa Act On appeal to hım, the District Pudge reversed the decision of the 
Subordınate Tudge, allovved the applıcatıon and directed the appellant to pay the 
dıvıdend to the first respondent 


It is conceded nov that the vievv taken by the Subordınate Tudge vvith regard 
to the applıcatıon of section 27o of the Gövernment of India Act vvas vvrrong İt is 
argued, hovvever, for the appellant that nonetheless the Court had no povveer ın the 
cırcumstances of the case to dırect payment of dıvıdend to the first respondent 
under section 65 of the Act, or, ın the alternatıve, that even if the Court had such 
povver, the first respondent should have been referred to the remedy of a suıt 
ın preference to a summary dısposal of the applıcation under the provısıons of 
section 05 "There ıs no doubt some force ın the contention for the appellant that 
the prohıbıtıon enacted by section 65 against a surt for a dividend against the receiver 
vvould not apply to a suit brought by the first respondent ın the cırcumstances of 
the present case Such a suit, it is argued, vvould substantıally be not a suit against 
the receıver for the recovery of the dıvıdend but a suit for damages occasıoned by 
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“he negligence of the recetver in making payment to the vvrong person Even, 
hovvever,,if a suit by the first respondent against the receıver vvould be maıntaınable, 
ıt does not follovv that the first respondent had necessarıly to be referred to a suit 
as his remedy by the Court , and, as the learned District Pudge pornts out, in vievv 
of the provısıons of section 56, sub-section (4) of the Provincial İnsolveney Act, it 
cannot be contended vuth any fərce that the Court had no povver to dırect payment 
of the dıvıdend. "The lover appellate Court has found that the actıon of the 
appellant ın makıng payment of the dıvıdend to Bonam Ammirayu amounted to 
gross negligence and that findıng cannot be canvassed in second appeal Section 
56 (4) (c) provıdes that : 

““ VVhere a receıver appointed under this section occasıons 1oss to the property by his vnilful 
default or gross negligence, the Court may direct his property to be attached and sold, and may apply 
the proceeds to make good any balance found to be due from him or any loss so occasıoned by him ” 
On the footmng therefore of the findıng that the ağpellant vvas gunlty ef gross negli- 
gence ıt vvas clearly open to the Gourt to direct payment of the amount vvrongly 
paıd to Bonam Ammırağu to the first respondent credıtor "The contentuon that 
ihe appellant has been preyudıced by the fact that the applıcatıon vvas made under 
section 65 only vvıthout reference to section 56 (4) has, ın my opinion, no force, 
The evıidence given by the appellant in his chief examınatıon and his: cross- 
examınatıon shovv that he vvas avvare that the applıcatıon turned on vvhether ın 
paying Bonam Ammırayu the amount, he had acted vvıth due care There ıs no 
suggestion that the appellant dıd not make the payment ın good faıth, but ın 
face of the findıng of fact by the İlövver appellate Court that there vvas gross 
neglıgence, there are no grounds for ınterfering vvith the direction that the dividend 
must nov” be paıd to the first respondent 

The appeal ıs consequently dısmissetl vvith costs Leave to appeal is refused ) 
K.C. Abbeal dismissed 


EPRIVY COUNCİL) 
(On appeal from the Hıgh Court of Tudicature at Madras) 


PnesevNr —lHE LORD CHANCELLOR (LORD /ovrrrT), LöRD GODDARD AND 
SIR /İOHN BEAUMONT : 
"The Free Press of India (Madras), Ltd. Aöğellant”" 

Ü 

Vames Fınlay 6t Co , Ltd. Resbondent 

Pruyy Council: Ağbeal—Entertamabılıty—Basıs for assessment of damage agreed ubon—Absence of any 
mastake an calculatıon on that basıs—Agreed basıs for assessmeni of damage cannot be attacked as terong in abbcal 
to the Prioy Council 

The advocate appearıng for the appellant agrced before the Huıgh Court that the basıs for the 
assessment ofdamage submutted by the counsel for the respondents vvas correct VVhile: the correctness 


ofthe amount avvarded by the Hıgb Courton that basıs vvas not disputed, it vvas sought to be contended 
on appeal before the Board that the basıs on vvhich the damages vvere assessed svas vvrong 


Held, that them Lordships cöüld not advıse His Maşesty to entertaın the appeal as the Court from 
vvhıch the appeal vvas brought had acted as thev vvere ınvited to act and ın so dog made no mistake 


ın the calculatıon 
Tudgment of the High Court afürmed. 
C S Reuscasile, K C , 7? M. Pringle and "Ramsay for Appellanis. 
Sır Thomas Strangman, K C and VV. V/V K Page for Respondents 


Theır Lordships” Tudgment vvas delivered by 

Lonrp GoDpDpARD —lhe appellants vvere the plamtıffs ın an action brought 
by them ın the High Court of Madras in its ordınary orıgınal cıivil yürisdiction for 
damages for breach of a contract dated əqth December, 1940, for the sale to them 
by the respondents of zoo long tons of Ganadıan nevsprint shıpment in one İot, 
255. — —.———.——— 

xP C Appeal No. 47 Of 1945 ıyth December, 1945 
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preferred ın Vanuary, but in any case before the end of March ıgqı. They also 
clahmed damages for the vvrongful detention of certaın licences for the import of 
nevvsprınt granted to them by the Government of İndia "The actıon vvas trıed 
by Bell, / , vvho dısmıssed the action so far as it relatetl to the brecach of contract, 
holding that all the respondenis had undertaken to do vvas to use their best endeavours 
to place the order vvith suppluers according to the appellants” vvıshes. On the 
claım for detention of the İicences he found for the appellants and assessed the 
damages at Rs. r,g95-6-o. On appeal to the High Court of Madras ın its appellate 
purisdiction the appeal vvas allovved as regards the breach of contract and the 
respondents vvere held lhable, the damages bemg assessed at Rs 18,440. “İhe 
appellants also appealed as to the amount of damages avvarded for the detention 
of lıcences and this appeal vvas dismissed "The appellant$ növv appeal solely on 
the amount of damages contendıng that they vvere avvarded on a vvrong basis and 
ought to be largely ıncreased. "YVhere is no cross appeal by the respondents. "Eheir 
Lordshıps find ıt unnecessary ın this case to set out the facts relatıng to the sale or 
the breach of contract found by the High Court to have been commiıtted, because 
on the hearıng of the appeal it appears that the Advocate-General vrho appeared 
for the appellants agreed that the basıs for the assessment of damage submitted 
by the counsel for the respondents vvas correct On that basıs ıt ıs not dısputed 
that the amount avvarded by the Hıgh Court ıs rıght Before this Board it vvas 
sought to be contended that the basıs on vvhıch the damages vvere assessed vvas 
vvrong, but Theır Lordships are clearly of opinion that they cannot advıse His 
Maşesty to entertaın an appeal vvhere the Court from vvhich the appeal is brought 
acted as they vvere ınvıted to do by both counsel and ın so domg made no mistake 
ın the calculatıon 


VVıth regard to the damages for the detentıon of the mmport İtcences, it appears 
that on I7th Aprıl, ıg4ı, vvhen the respondenis vvere already ın default, havıng 
shıpped nothing, nevvsprint vvas included in the list of göods for vvhich import İicences 
vvere requıred and a notificatıon to that effect vvas given by the Government. On 
aoth Aprıl, and ıst May, the appellants obtaıned tvvo licences, one authorisıng 
them to import from Canada 14 tons 17 cvvt for shipment düring May4/lune, 
1941, and another for the ımport of g6 tons i4 €vvt during April, 1g41 "İhese 
hcences they gave to the respondents ın the hope that they vvould enable the latter 
to get other paper to take the place of that vvhıch they had faıled to deliver But 
the respondents neıther got other paper nor did they return the lıcences to the 
appellants vvhen asked to do so and the consequence vvas that the licences expired 
Meanvrhıle the appellants vvere buyıng paper İocally produced ın İndra for vvhich 
no lıcences vvere required and so managed to keep their vvorks gömg İn respect 
of these purchases they have recovered damages ın the amount avvarded by the 
Hugh Court on appeal But to enable them to get further supplies they desired 
to get the lıcences extended, and thıs they vvould have had to do vvhether the res- 
pondents had returned the lıcences during them cürrency or not Böth Courts 
in Indıa have accordiıngiy held that this damage is cönfined to the trouble and 
expense to vvhich they vvere put by not havıng the İrcences in their hands at the time 
vvhen they demanded theır return, and to some demurrage vvhıch they had to pay 
on a steamer vvhıch arrıved vvhen the matter vvas ın doubt "The High Court 
agreed vuth the findmgs of fact by Bell, 7 , on this matter and on the facts found 
by hım Tüheir Lordships see no gröund for interfering vvith (he amount of damages 
that he avvarded. 


They vvıill humbly advise His Mayesty that this appeal should be dismissed 
vvıth costs. 


Solıcitors for Appellant : Barroso, Rogers and evil. 


Solıcitors for Respondent : Sanderson, Lee Ğ” Co, 
H.TL.U /V.S Ağğeal dismassed 
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IN THE HIGRH COURT OF TUDİCATUÜRE AT MADRAS ı 
PRESENT :—MR. İusrıce YVADSVVORTH AND MR. Tusrice  RATAMANNAR, 


a 
təs 


Guduru Ramarayudu . “" Aöbfellant” 
7 
Mallela Manıkya Rao and others ...  Ftesbondents. . 


Cul Procedure Code (V of 1g08), secton 11—Res yudicata Ösfzetn co-defendants—Sunt for bartıtion 
and gossession—Benamı character of burchase found agamst—Subsequent suit by rebresentatives of real oxmners 
agaınst banamıdar—Question of tatle iöhether can be göne into 


The general rule ıs that a party to a suıt cannot ın a subsequent proceeding be heard to allege 
that a decree obtaıned agaışst him in a former İttigation vvas obtained as :a result of collusion betvveen 
hıimself and the plaitiff 


İn 1917, the appellant vvho vvas the first defendant ın the suit, and one $ purchased the undıvided 
share ın certaın items of properties belonging to an insolvent from the Official Recerver., İn goz 
one of the purchasers (S filed a suit for a partıtıon of the share of the ınsolvent and the allotment 
of the propertıes to the tvvo purchasers "The plaınt əlleged that tne properttes purchased ın the 
name of the first defendant-appellant vvere purchased for the benefit of hıs father-ın-lavr”s famıly 
but ıt vvas also averted that the tvvo purchasers had become ovvners of the entıre share of the ınsolvent 
The members of tbe famıly of the first defendant”s father-ın-lavv vvere also made parttes to the sut 
and ın the course of hıs evidence the father-in-lavv stated that he dıd not advance the purchase money 
to hıs son-ın-lavv, but no issue vvas framed in ihe suit regardıng the alleged benamı character of the 
purchase by the appellant "The sutt resulted ın a findıng that the plaıntıff and the first defendant 
vvere entıtled to have a separate allotment of the properttes by reason of theır purchases from the 
Official Recerver, and tnis decision vvas finally confirmed in appeal Tn the subsequent final decree 
proceedıngs the members ot the famıly of the first defendant”s father-ın-lavv unsuccessfully attempted 
to establısh theır title to the properties as against fhe first defendant-appellant "They then filed the 
later surt, out ofvvhich the present appeal arose, for a decree dedlarıng that the first defendant-appellant 
vvas ın the position of a benamıdar or trustee for them and had no title othervvise than as trustee, 
and for an ınyunctıon restraınıng the first defendant from diısturbing the plaintiff?s possession, or 
alternatıvely for possessıon of those pioperties 


Held, tha£f even if fhe first defendant-appellant vvas a benamıdar for the present plaıntıfis, the 
latter vvere barred by the rule ofzes yudicafa from rarsıng the contention as to thetr title to the properties, 
as theır tıtlc vvas found against in the earlıer final decree proceedings 

Appeal agaınst the decree of the Court of the Subordınate Tudge of Güntür 
dated 2ıst December, 1943, and passed in O. S No 84 of ı942. 


1. R. Venkatarama Sasirı and D. Munikanmah for Appellant. 


The Advocate-General (£ Raşah Ağyar), R. Rangachanıar and P. Chandra Redd: 
for Respondents, 


The Tudgment of the Court vvas delivered by 


VVadsuorih, 7 —One Venkatrayudu vvho died ın 1984, had a large famıly 
consıstıng of the plaıntıfis r, g and ş, the defendanis 2 and 4, the deceased husband 
Of the ard defendant and a daughter vvho vvas married to the ıst defendant, the 
appellant ın the present case İn 1915, one of the sons of Venkatrayudu, the q4th 
defendant, became an ınsolvent and ın February, ıgıg, the Offücial Receiver in 
the ınsolveney sold his r/yth share of the famıly properties partly to one Sıvarama- 
krishnayya and partly to the appellant Sıvaramakrıshnayya purchased the r/yth 
share in certaın ıtems and the appellant purchased the 1/?th share ın other ıtems. 
Together the tvvo of them purchased the vvhole of the share of the insolvent son. 


In ı922, one of the purchasers Sıvaramakrıshnayya filed a sut O S No.55 
Of ıgə2, on the file of the Subordıinate Pudge,of Guüntür, in vvhich he prayed for a 
partıtıon of the share of the ınsolvent and the allotment of the properttes to the tvvo 
purchasers, namely, Sıvaramakrıshnayya and the present appellant, after vvorkıng 
out the equutıes betvveen the several partıes, or alternatıvely the plaınt prayed for 
allotment of the proportıonate amount of the ınsolvent”s share to the plamtıiff, ze , 
Sivaramakrıshnayya and hıs coparceners There vvas also a prayer for mesne 
profits. "The plaınt alleged.that the propertıes purchased ın the name of the ıst 
defendant vvere purchased for the benefit of hıs father-ın-lav””s famıly, but ıt vvas 
also averred that the tvvo purchasers, namely, Sıvaramakrıshnayya and the appellnt, 
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had together become purchasers of the entıre ı/yth share of the ınsolvent and that 
the appellant not havıng yomed ın ınstıtutıng the suit as he vvas colluding vvith 
the other defendants had been made a defendant "The appellant filed no vvrıtten 
statement but ıt appears from the yudgment that certaın of the other defendants 
representıng the famıly of the appellant”s father-ın-lavv dıd file vvritten statements 
ın.vvhich they made no averment regardıng the nature of the title acqumred by the 
appellant by reason of hısə purchase 1n the course of the evidence, hovvever, 
Venkatrayudu, the father-ın-lavv of the appellant, stated ın evıdence that he dıd 
not advance the purchase money to his son-ın-lavv No ıssue vvas framed in the 
suıt regardıng the alleged benamı character of the purchase by the appellant 


The surt resulted ın a findıng that the plaintiff and the appellant vvere entitled 
to have a separate allotment of propertıes by recason of their purchases from the 
Official Receiver, that the properhes so allotted vvere to be charged vvıth a sum of 
Rs T,ooo bemg 1/7th of the amount set apart for the marrıages of the daughters 
of the family, and the plaıntıffs and the appellant vvere dırected to pay respectrvely 
Rs 475 and Rs. 525 on this account. There vvere cross-appeals preferred against 
thıs decree, the plamtıff”s appeal relatıng to the apportıonment ofecosts betvveen 
the plaıntıff and the ıst defendant and the appeal of the members of the famıly 
of the defendant”s father-ın-lavv relatıng to varıous contentıons vvith vvhıch vve are 
not novv concerned "The appeal resulted ın the confirmatıon of the trial Court”s 
decree except for slıght modificatıons There vvas a second appeal preferred by 
the members of the appellant”s father-ın-laav”s famıly vvhıch agaın resulted in subs- 
tantıal confirmatıon of the orıgınal decree 


This hügation lasted up to Tune, 1934 Meanvvhile, Sivaramakrıshnayya 
had obtamed a final decree, but nothing Had been done by the present appellant 
in the dırectıon of obtaınıng the final decree, to vvhich the preliminary decree entitled 
him, and he does not seem to have contested any of the appellate proceedıngs 
In ıgş5, there vvas trouble ın the famıly, one of the members of vvhich obtaımed 
adecree on a promussory note agaıst the present appellant "Thereafter the 
appellant filed 1 A No 602 of 1937 ın vvhich he applıed for a final decree for the 
possessıon of the properttes to vvhich he vvas entitled under the preliminary decree 
İn the counter-affidavıts ın these proceedıngs it vvas for the first tıme specıfically 
averred on behalf of (he members of Venkatrayudu”s famaly that the appellant had 
purchased the ınsolvent”s property benamı for the benefit of that famıly vvıth funds 
suppled by the famıly and vvas therefore not entutled to a final decree "This 
obyectıon together vvith other contentions vvere considered by the learned Subordinate 
Tuüdge in his order dated ösih August, 1942, on the applıcatıon for a final decree. 
Paragraph 7 of that order summarısed the contentıon that the appellant vvas a 
benamıdar and therefore dısentitled to a final decree for the possession of the lands 
held by the ınsolvent”s famıly “The learned Subordinate Vudge meets this obyection 
dn the follovıng vvords " 


““ "This obyection virtually attacks the decree itself by vvhich the parties are bouna İt amounts 
to a denral of the rıght conferred upon the ist defendant by the decree Tn the absence of authority 
T am unable to uphold the contention İt vvas open to defendants 2 to 8 to plcad ın the sutt that the 
ıst defendant vvas only a benamıdar for them and as such vvas not entitled to any share 1 do not 
“think 1 :vvould be yüstifled in enquiring into the benamı nature of ist defendant”s purchase by receiving 
oral evıdence, varyıng the decrec” 


"The result vvas that a final decree vvas passed ın favour of the appellant 


No appeal vvas preferred agaınst thıs final decree and the present sutt vvas filed 
on the sth December, 1942 İn the present sutt the prayer ıs for a decree declaring 
that the ıst defendant-appellant ıs in the posıtıon of a benamıdar or trustee for 
the plaımtıfis and other members of Venkatrayudu”s famıly ın respect of the suıt 
sale deed and has no title to the properttes othervıse than as a trustee, and for an 
inyunctıon restraınıng the ıst defendant from dısturbıng the plaıntıff”s possession, 
or alternatıvely for possessıon of those propertuıes “The trial Court has held that 
the appellant vvas ın fact a benamıidar for the family of his father-ın-lavv in respect 
-of the properties purchased from the Official Recerver and that the present suit is 
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not barred by res zudacata by reason of the decision in O S No 55ofigozs. Hence 
the prosent appeal 

The 1st questıon vvhach vve have to decide is vvhether it has been establıshed. 
as a fact that the appellant vas a benamıdar for hıs father-ın-lavr”s famıly vvhen he 


purchased the properttes ın February 1919 
3 3 ik ök ök ək 2 


HHus Lordship considered the evidence and conclüded as follovs 1 


VVe therefore find that ıt has not been proved that the appellant purchased these 
properties as a benamıdar for Venkatrayudu and hıs famıly 

This finding is sufficient to Gıspose of the appeal, but as vve have heard full 
arguments on the legal questions resulting from the lover Court”s findıng that the- 
appellant vvas a benamıdar, ıt seems to us desirable that vve should state brrefly our 
vievvs VVe do not think that the case cited on behalf of the respondents on the 
questıon of res yodicata betvveen co-defendants and co-plaıntıffs have any bearıng 
on the port at ıssue, for the posıtıon of the appellant ın the partıtıon suit vvas really- 
that of a plaıntıff clarmıng partitıon against his father-in-lavr s family The lcarned 
Advocate-Gefğeral cıted the decision in Fazlas AMondal v: Baroda Sundan Dasit, as. 
authorıty for the contentıon that vyhen a benamıdar has filed a suit agaınst the real 
ovrner and the real ovvner has faıled to contend that the plaıntıff ıs a benamıdar, 
such a contention may be raised in a subsequent sul , büt ve find on an examınatıon 
of the facis ın that case that the actual pomnt at issue vvas somethıng qurte different. 
Tt is really a case in vrhich the ist sürt Yas brought for rent and the tenant did not 
contend that the landlord must be non-suıted because he ıs not the ovrner of the 
property but a. mere benamıdar, and he vvas allovved to raıse such a contention 
in a subsequent suıt on the footıng thatat vvas not clear that the evıdence as to the 
status of the landlord vvas available to hım ın the former htigatıon İt vvas notla, 
case ın vvhich the tenant vvas alleging that the landlord vvas a benamıdar for hımself, 


The general rule undoubtedly ıs that a party to a suıt cannot ın a subsequent 
proceedıng be heard to allege that a decree obtaıned agaınst him in a former liti- 
gatıon vvas obtaıned as a result of collusıon betvveen himself and the plaintıff, TF 
authority is needed for thıs self evident proposition it can be found ın Zama Rot v. 
Nukamma?, vrhere a number of other cases are cıted to the same effect. YVVhat 
in fact the respondents contend ıs that, although ın the former suıt the appellant 
vvas really ın the position of a co-plaıntıff, on vvhose behalf a decree vvas sought 
against them, they thought ıt desırable to maintaın a pretence that he vvas entitled 
to a decree agaınst them, although really the decree could not be operatıve havıng 
regard to the real state of title betvveen the partıes. İt seems to us that such a plea 
cannot be entertaıned. If the respondents vvere ın fact the real ovvners of this pro- 
perty and they suffered a decree to be passed agaınst them vvhıch recognised the 
ovvnershıp of the appellant and his right to ask for a further decree for possessıon, 
they cannot aftervvards be heard to say that the İrtıgatıon so far as the appellant”s 
claım vvas concerned, vvas a mere make-believe and that both partıes had a prıvate 
understandıng that the decree should not operate. 


"This seems to have been the vievv of the learned Subordinate Tudge vvho dealt 
vvrth the obyections in the final decree proceedıngs. No doubt ıt might have been 
possible to arguc that the averment ın the plaınt that the appellant vvas a purchaser 
on behalf of Venkatrayudu”s famıly mıghs be read into the decree so as to treat 
that decree as authorısıng no more than the recognutıon of the appellant as a mere 
benamıdar. VVe doubt vrhether such an argument could, if it had been advanced, 
have succeeded, but ıt does not appear to have been advanced and there ıs nothing 
ın the yudgment of the learned Tudge vvho passed the final decree to indıcate that 
he vvas merely leavıng the matter open for some future proceedıngs ın vievv Of) 
the fact that the prelımınary decree vvas sılent on the questıon of 5enams. İt is, 
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-moreover, doubtful vrhether even if the learned Tudge had left ihe matter open that 
vvould have ın any vvay affected the legal position : 


The posituon as ıt seems to us is this Tühe plaınt contamed a somevvhat super- 
fuous averment that the ist defendant vvas colludıng vvith Venkatrayudu”s family 
artd that he purchased on their behalf There vras no demial in the pleadings of 
thıs contentıon, but ın the evidence  Venkatrayudu asserted that he had not contri- 
buted the money tovvards the purchase., On the prayer ın the plaint that a share 
should be allotted not merely to the then plaıntıff but also to the appellant, a decree 
follovved vrhich: recognised” as against Venkatrayudu”s famıly the right of the ıst 
defendant to recover possessıon by means of final decree proceedmgs of a certain 
share ın the famıly propertues and also recognised the obligatıon of the rst defendant 
“to contriıbute rateably to the amonnt necessary for the marrıage of the unmarrıcd 
daughters : that ıs to say, the prelımınary decree treated the appellant precısely 
as if no questıon of benamı had been referred to ın the plaınt at all and ıt treated 
hım as a mere stranger purchaser entıtled ın equlty to the allotment Of a pro- 
portıonate share out of the properttes vyhich should have been allotted to the nsolvent 
vrhose share had been sold. That bemg so, as betvveen the appellönt vvho stood 
in the position of a plamtiff and Venkatrayudu”s family vho vvere the real defendants 
it vvas decided that the right to the ovvnership of the lands to be so allotted vvas vvith 
the appellant and not vvith the famıly. VVhen the famıly of the defendants trıed to 
raıse in the final decree proceedıngs an obyection, vrhich ifit had been successfully 
raısed before the prelıminary decree vvould presumabİy have resulted ın the refusal 
of a preliminary decree to the appellant, the learned fudge quute rıghtly refused to 
give effect to the obiection, holding that to do so vvould be to nullify the prelımınary 
decree so far as it related to the appellant ” Even if thıs decision in the final decree 
proceedıngs vvas vvrong, it binds the partıes thereto. VVe, therefore, are of opınıon 
that even on the assumptton, that the appellant vvas ın fact a benamıdar for 
Venkatrayudu and hıs famıly, the present"suıt must faıl 


In the result, therefore, vve allovv the appeal and dısmıss the surt vvıth COSİS 
throughout, the costs to be payable to the appellant, ıst defendant ın the trıal 
“Court. 


BV.V. — R Abbeal allomed. 
IN THE HIGH COURT OF VUDICATURE AT MADRAS. 


PnesevTr —MR. İVusrıcz KupPusvvAMI AYYAR. 


Maruthy, Karnavan and Manager of the "Tavazhı .  Ağğellani” 
0 


"Thayyıl Pathumma (insane) by next frend Manakkadavan Puk- 
kadan Ayıssumma. , —Hesbondeut 


Malabar Tenancy Act (XIV of 19g0), section 33—Petition under —İf marntamable by an insane berson 


Tt cannot be said to have been the intention of the framers of the Malabar Tenancy Act that no 
petitıon under section 33 of the Act could be fled bya mınor, insane person, or person under a dis- 
abılıty on the ground that they are not competent to contract The section is only a protection to 
the tenant, to the helpless man vvho ıs not able to find any resıdence Persons under diısabılıty are 
kely to be at a greater dısadvantage than other men and they should not be densed the benefit of 
the Act Such a petttion can be filed by aguardıan of persons under dısabılıty “There ısno question 
ofcontract İt ıs the order of the Court confirming the right in respect of a portion of a holdıng as 
separable kudıyırubbu (hat confers the right under section 33 


Appeal agaınst the order of the Dıstrıct Court of South Malabar dated Tıth 
December, 1944, and made ın A S No azo of ıg44, preferred against the order 
of the Court of the Dıstrıct Munsiff of Parappanangadı mn 1 A No 1794 Of 1942, 
ın O S No 33 of I942 

K Kuttkrshna Menon for Appellant 


S. R Subramama Aoyar for Respondent 
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The Court delivered the follovving 


TİUDGMENT —İ"he only three pornts for consideratıon in this appeal are (Iı) vvhe- 
ther .a petiuon under section 83 of Malabar Tenaney Act (Act XIV of rgso) 
IS not maıntamnable at the ınstance of a person vvho cannot enter into a contract, 
bemg insane , (2) vvhat is the correct value to be paıd for the kudıiyıruppu , and 
(3) vvhether the lovver Court is vyrong m having treated the kudıyıruppu as a sepa- 
rable kudiyiruppu and allotting the part so separated to the tenant. 


İn this case itis not a case of enforcement of a contract. No doubt the vvords 
“ offer ” and “ acceptance ” are used ın the Act but that vrould not make the trans-- 
actıon a contract İt ıs the order of Court confirmıng the right in Tesp€ct Of the 
portıon of a holding as separable kudiyiruppu that confers the right İt is true the 
petutioner vvasınsane , but then she vvas representçd by a guardıan, and if a guardıan 
could file a suit or contest a suit he could also file a petition under section 88 1n 
these cırcumstances 1 do not ühink there is any force in the contention that the 
petituon vvas not maintamable under section 38 because the petitioner vvas an insane: 
person and therefore not entitled to enter ınto any contract (If this contention 
vvere to be upheld, ıt vvould mean that no minor, no insane person or person under 
a dısabılıty can file a petition under section ağ vyhich cannot be said to have been 
the ıntention ofthe framers of the Act Tt is only a protectıion to the tenant, to the 
helpless man vvho is not able to find any residence Persons under a dısabılıty are 
likely, to be at a greater dısadvantage than other men, and 1 do not therefore think 
that the framers of the Act ıntended that such persons should be demed the benefits 
of the Act 1 therefore find this pomt against the appellant 


The other tvvo pomits are both poxnts arısıng out of questions of fact. The 
lovver Court has found that the kudiyiruppu vvas a separable kudıyıruppu, and it 
has dırected only a, portion of the land to be given to the tenant If the holdıng 
is not capable of bemg divided into tvvo separate kudıyıruppus then ıt must be 
considered to be a case of separate kudiyiruppu and the tenant”s request vvas that 
the vvhole holdıng should be given to her asa kudıyıruppu "The order appealed 
against is an order ın favour of the petitioner vvhich has given only a portion ofthe 
holding as a separable kudiyiruppu There is therefore no force in the contentıom 
Of the appellant either VVith regard to the value of the kudıynuppu, that agaın 
is a questuon of fact It depends on the market value and the Court has fixed the 
market value vvıith reference to the report of the Commissıoner and vith reference 
to the prıor dealıngs vvith regard to the property 


In the cırcumstances, the appeal has to be dısmıssed and ıs accordıngly dısmissed. 
vvıth costs 


KS Aböeal dismissed, 


İN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT —MR YVusrice KuPPUSVVAMI AYYAR 
P. Kuttialı and another Pehbhoners.” 
Madras Rahoning Order (1943), clause 7—"Rahoned articles ”—Test—Purchaşe of “ratıoned article” in a 
rattoned area by a non-reşideni for use oulşide rationed are —Offence 


The question vihether an article is a “ rationed article” or not is to be determined vnith reference 
tothe nature of the artıcle and not vvith reference to the area ın vvhich it is to be used or consumed.. 
It follovvs that persons İiving  outside the  ratione-ç) area purchasmg “ratıoned” artıcle vrithin x 
ratıoned area for use outsıde the ratıoned area are güllty of contravenıng clause 7 ofthe Madras Ratıon- 

ıng Order m 


Petition under sections 485 and 499 of the Criminal Procedure Code, 1898, 
prayıng that the High Couürt vvll be pleased to revise the order of the Court of 
Session, North Malabar divısion dated rd February, 1945, in C A No. 48 of i944 
(C C No roso of ig44, Tomnt Magistrate Court, Tellicherry) 
kk 7”5””———— .—.... 


“GR C No 455 of ig45 Sth February, 1946. 
(Crl R P No. 416 of ıg45) 
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B. Pocker and P 4. Qadır Meeran for Petitioners k 
The Publıc Prosecutor (V A Et/era,) on behalf of the Crovn 


The Court made the follovıng 


. "ORDER.—İhe petitioners have been convicted by the Tomt Magistrate of 
Tellicherry and sentenced.to pay a fine of Rs T,ooo on each cöunt in respect of 
purchases made by them of paddy and rıce, ın contraventıon of clause 7 ofthe 
Madras Ratıonıng Order. Both the Courts have found that they dıd purchase 
and that they commiıtted the offence. 


ç 


VVhat ıs urged before me ıs that the expressıon “ ratıened artıcle”” must be 
understood vvith reference to the use to vvhich the article vvas to be put and not 
vvith reference to the place of the transactıon ın respect of the artıcles “The persons 
vvho are saıd to have purchased the artıcles are persons İrving outside the ratıoned 
area, but the transactıon took place vvıthın the ratıoned area "The obiyect of the 
order ıs to prevent the vıolatıon of the ratıonıng orders “The scheme of the order 
clearly ındıcates that ıt vvas ıntended to prevent unrestrıcted purchases and sales. 
ıntheiationed arca "Vherefore, purchasesand salesintherationed area vvere ntended 
to be covered "TEhis is a transactıon of sale and purchase made ın the 
ratıoned area “İhe question vvhether the artıcle is a “ rationed article ” or not is 
to be determıned vvıth reference to the nature of the artıcle and not vvith reference 
to the area mn vvhich it is to be used or çonsumed do not therefore think that 
1 vvill be yüstified in accepting the contention of the petitioners that these are not 
“€ ratıoned artıcles”” that vvere purchased “They vvere “ ratıoned artıcles ” that 
vvere purchased and they vvere purchased ın a ratıoned area, and the petıtioners 


vvere therefore rıghtly convıcted — 


The petıtıoner”s plea vvas that they never committed the offence and they 
never purchased the artıcles Both the Gourits have beleved the evidence of the 
cartmen and 1 do not think 1 vill be yüstified in interfering vvith the  appreciatıon 
of the evıdence of tvvo Courts. 


VVıth regard to the sentence, the Magıstrate has stated that an exemplary 
punıshment has to be given because the quantlty of the articles purchased indicated. 
that they vvere ıntended for use on the black market "The petutuoners are residents 
of Kallaı and ıt ıs not the prosecutton case that they are tradıng ın a ratıoned area. 
Therefore, from the quantıty purchased, no ınference could be dravvn that they 
ıntended to trade ın black market The reason given for exemplary punıshment 
therefore faıls 1 therefore reduce the sentence to a fine of Rs rıoo ın respect of 
each count, takıng into consideration the fact that these persons, bemg outside the 
ratıoned area, could have 2ozız fide thought that they could make these purchases 
because the artıcles vvere ıntended for sale outsıde the ratıoned area and that no 
offence vvith regard to rationing vvas likely to be committed by such purchases 


v.s. —o—— EF7ne reduced 
IN THE HIGH CQOURT OF TUDICATURE AT MADRAS 


PRESENT —SIR ALFRED HENRY L1TONEL LEACH, Chef Tustice AND Mi  VusricE 
LAKSHMANA RAO 
Srı Rayah Kotagırı Madhavarao Bahatlur, Zamındar and others .. Ağğellants” 
0. 
Vutukuru Papayya Rao -. Ftesbondent 


Civil Procedure Code (V of 1908), section 11—Deciston in rent snt by Revenue Court möthout gürisdiciion 
and confirmed on ağbeal-—If bar to blea of absence of yürişdiction in subsequent Tent sit 


İn ı921 zamındar of Gampalagudem filed a suttin the District Munsiff”s Court for a declarap 
tıon that the Government had :llegally enfranchısed the surt lands and asked for an ınyunction 
restraınıng the Government from collecting qut rent from persons in vvhose favour a patta had been 
granted by the Government Agaınst the tenants ımpleaded in the suit the plantiff asked for a decree 
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Tor possessıon of the lands and mesne profits The plaıntıff”s case vvas that the lands vvere the subyect- 
matter of a post-settlement service nam granted to the predecessorsin title ofthe tenants "The Govern- 
ment clarmea that ıt vvas a pre-settlement ınam and consequently there had been a lavvful en- 
franchısement /Tvro ofthe tenants X and T supported the Government On oand December, 922, 
the District Munsiff granted a decree as prayed “The Government as veetll as the tenants appealed 
and the Subordınate Tudge confirmed the decree so far as ıt affected the Government and found 
that the lands vvere held under a post-settlement ınam and declareq that the tenants vvere hable to 
rent but he vareed the Munsıff”s direction for delivery of possession as he considered that the inam 
covered merelv the melvaram rıght "The dırection for payment of mesne profits vvas vacated “The 
“Government appealed and the plaıntiff and the tenants vvere made respondents By yudgment dated 
r8th December, rg3r, the High GCourt held that the Subordınate Tudge had erred in treatıng the 
mnams as post-settlement ınams, vvhich meant that the title to the lands vvas vested in the Government 
but inconsistently directed hat the decree as against the ınamdars should stand After thıs decision X 
and TY refused to pay rent to the zamındar"and paıd quutşrent to Government /4, the successors to the 
zamındarı, mnstıtutedin 1934 a rent suit mn the Revenue Court against X for rent düc in respect o 
Taslı Iğ41, 1842 and 1843 —X?s obyections vverc overruled nd the suit vvas decreed and the same 
vvas confirmed on appeal Tn ı937, 4M/ agaın sued in the Revenue Court for rent clarmed to be due 
for the ycars 1934-35, 1935-36 and 1936-37 X did not defend the suit and a decree vvas passed 
ex barte On the ıqth August, 941, 44 filed agaın a rentsuit against Xın the Revenuc Courtın respect 
of rent due for the years 1937-38, 1938-39 and 1989-40 X pleaded that the Revenue Court had no 
-yurisdiction as the Yand did not form part of an estate and that he vvas holding the land under a patta 
İrom Government 


Held, (i) as it had been finally decided in the second appeal that the ütle to the lands vvas ın 
the Government no suit for rent vvould le ın a Revenue Court 


(a) As the Revenue Court had no yurisdiction to entertaın those suits the carlıer decrees passed 
thereın must be treated as nullıtes and cannot operafe as res ?odicata An appellate decree confirming 
a decree passed vvıthout yurisdiction can have no more validity than the decree of the first Court.f 
Nor does the fact that such a decree vvas ex ğarie make any difference 


But the ryots vvho had not appealed but accşpted tenancıes from the zamındar vull be bound 
eto fulfil their obligation as tenants but the tenancıes cannot be treated as tenancıes vvithın the mean- 
ıng of the Madras Estates Land Act and a rent surt ın respect of such tenancıes cannot be filed ın 
-a Revenue Court 

Appeal under clause ı5 ofthe Letters Patent agaınst the yudgment of Chandra-" 
sekhara Aıyar, T., dated röth February, 1945, in S A No 4095 of 1944, preferred 
to the Hıgh Court against the decree of the District Gourt, Kistna, in A S No 75 
Of 1948, preferred agaınst the decree of the Court of the Deputy Collector, 
Bezvvada dıvısıon, ın S S No 991 of I9AT. 


P. Somasundaram for Appellants 
P Satyanarayana Rao for Respondent. 
The Tudgment of the Court vyas delivered by 


The Chef Tusüce —Yhis appeal raises a difficult question of lav İn order to 
uinderstand the position vve have to go back to the year gör İn that year the 
zamındar of Gampalagudem filed a suit, O S No g32 of rgör, in the Court ofthe 
District Münsif of Bezvada for a declaratıon that the Government had illegally 
eniranchısed the lands referred to ın the plaınıt “They asked for an ınyunction 
restraınıng the Government, the first defendant, from collectıng quıt rent from the 
second and thırd defendants ın vvhose favour a patta had been granted by the 
“Government. Agaınst the tenants the plaıntıff asked for a decree for possession 
Of the lands and mesne profits “The plaıntıff”s case vvas that the lands vvere the 
subyect-matter of a post-settlement servıce ınam granted to the predecessor-ın-tıtle 
Oİ the second and” thırd defendants "The Government defended the suit on the 
ground that the ınam vvas ın fact a pre-settlement inam and consequently there 
had been a lavful enfranchısement “The second and thırd defendants supported 
the Government ın this contention On the zond December, i9əs, the District 
Munsuff granted a decree as prayed “The Government filed an appeal to the Court 
“Of the Subordinate Tudge, as also did the tenants By a yudgment dated the o6th 
February, ıgə26, the Subordınate Tudge confirmed the decree of the Dıstrıct Munsiff 
so far as ıt affected the Government. So far as the tenants vvere concerned he 
-accepted the District Münsiff”s declaratıon that they vvere hable to pay rent to the 
zamındars ın respect of the lands held by them, ın other vvords, he found that they 
“vere held under a post-settlement ınam , but he varıed the District Müunsiff”s 
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dırectıon for delivery of possession as he consıdered that the ınam covered merely 
the melvvaram rıght "The dırectıon for payment of mesne profits vvas vacated. "The 
Government appealed to thıs Court in Second Appeal No 28o of ığöez The 
plaıntıfis and the tenant-defendants vvere made respöndents to the appeal (It 
vvas heard by Ramesam and Madhavan Naır, T/7, along vuith r89 other second. 
appeals, ın vvhich the same questions vvere mnvolved By yüdgments dated the r8th 

ecember, 1931, coverıng, ali the appeals the learned Tudges held that the Sub- 
ordınate Pudge had erred ın treatıng the inams as post-settlement mams They 
found as a fact that they vveere all pre-settlement ınams vvhıich meant that the title: 
to the lands vvas vested ın the Government “This decision vvas binding on the 
Government and on the respondents to the appeals "The learned Tudges, hovvever, 
ınconsıstently directed that the decrees passed by the Subördiınate Tudge agaınst 
the ınamdars should stand 


Durıng the hearıng of the fgo appeals certaın tenants vvho had not appealed. 
from the decrees passed agaınst them by the Dıstrıct Munsıff and vvere not partıcs. 
to the second appeals filed by the Government, applıed to the Court to be made 
partıes "Theır applıcatıons vverc dısmissed İn the part of hıs yudgment vvhich 
dealt vıth these applıcatıons, Ramesam, ,/ , acknovvledged that ən the findings 
arrıved by the Court, stiictly speaking the zamındar”s suits should be dismissed, 
not only agaınst the Government, but also against the ınamdars İt vvas suspected 
that some of them had been colludıng vvith the zamındars against the Government. 
In the cırcumstances the Court vvas not prepared to interfere vvith the decrees of 
the Subordınate Tudge to the extent t6 vvhıch they affected the tenants "The 
learned Vudge added that the only result of the Court”s conclusions ın the second 
appeals vvas that the zamındar”s suıts agaınst Government vvere dısmıssed, “ but. 
they get a decree for possessıon against the vıllage servants and if they submit to it 
it is their ovvn fault”” The vvords “ if they submit to it ” presumabily relate to the 
ınamdars vvho had not appealed against the decrees of the District Münsiff 


As a result of the findıng of Ramesam and Madhavan Nar, İT , that the title 
to the land vvas vested vvith the Government and not ın the zamındar the second 
and thırd defendants ın O S No ş52 of ı921 refused to pay rent to the zamındar 
and paıd qurt rent,to Government Ön the grst September, 1984, the present 
plaıntıfis, the successors to the zamındarı, ınstıtuted a rent sutin the Revenue 
Court agaınst the second defendant for rent clarmed te be due ın respect of faslıs 
1841, 1842 and 1348 cörrespondmg to the years 1981-32, 1932-38 and 1933-84. 
The second defendant raısed the obyectuons vvhich vvere raised by him in OS No şo 
of ıgoı, but they vvere overruled and the surt vvas decreed He appealed to the 
Dıstrıct Pudge under section 192 ofthe Madras Estates Land Act, read vvith section 96 
of the Ğode of Civil Procedure "The appeal vvas dismissed and no second appeal 
vvas filed On the ı6th March, 1997, the plaıntifis filed ın ihe Revenue Court 
Summary Suit No go of 1997 to recover from the second defendant the rent clarmed 
to be due for the years 1934-35, 1935-86 and 1986-37 Hedid not defend the suit 
and a decree vvas passed ex ğarfe Ön the 14th August, ıgqr, the plaintifis filed the 
suit vvhich has given rise to the appeal. İt vvas filed in the Revenue Court ın res- 
pect of the rent due for the years 1937-38, 1938-39 and 1939-40. Here agaın the 
only defendant vvas the second defendantın O S No gs2 of ıg2r. "Uhe defendant 
pleaded that the Revenue Court had no yurısdıction as the land did not form part 
of an estate and that he vvas holdıng the land under a patta from Government. 
The Deputy Collector decreed the surt, but on appeal to the District Göürt his deci- 
sıon vvas reversed and the suit vvas dısmıssed “The plaitifis appealed to this 
Court The appeal vvas heard by Ohandrasekhara Aiyar, / ,vvho agreed vuth the 
Dıstrıct Tüdge The present appeal ıs from the yudgment of the learned yudge 
under clause 15 of the Letters Patent. 


Mr. Tustice Chandrasekhara Aıyar held that the decision of this Court in 
S.A No 280o of rgə? conclusively decided the question vvith regard to the ovvnership 
of the land and that the decısıon of Ramesam and Madhavan Narr, İ) , to leave 
the decree of the Subordınate Vudge untouched as far as the tenants vvere concerned 
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did not operate as zes ?adıcata on the question of their hability to pay rent to the 
zamındars  VVhile accepting that the yudgments of Ramesam and Madhavan 
Naır, H , fully settled the controversy as to vvhether the lands vvere to be regarded 
as ryoti or ryotvvarı lands the plaıntifis say that ınasmuch as the learned Pudge 
dıd not set asıde the declaratıon of the Subordinate Pudge vvith regard to the lability 
Of the tenants to pay rent to the zamındar to thıs extent the decree operated as 
ves yudicata in their favour. : ı 


Thıs question has come before this Court on three prevıous occasıons, once 
Pbefore Venkataramana Rao, / and tvvıce before King, /) “he yudgments 
edelivered bv them are ın conflict. The yüdgment of Venkataramana Rao, İ , vvas 
delivered ın S.A. Nos..7gı and 792 of rg34. on the gth November, rıg38 He vvas 
of the opınıon that ıt vvas not really a question vvhether the doctrine of zes odicata 
applıed, but vvhether the zamındars vvere entitled to maintaın surts for rent as ıt 
had been definrtely decided that they had no title tö the land, the title bemg  entirely 
in the Government, He vvas of the opınıon that there vvas nothing in lavv to preclude 
a tenant from plcadıng that the zamındars vvere no longer hıs landholders and that 
he vvas not bound to pay rent to him 


The question came before Kıng, 1, ın SAA Nos. rog4q and 1095 Of 1940 and 
"Nos, 888 and 014 Of 1938. His yudgment is dated the osth Tune, 1942 He con- 
sidered that the yudgment of Ramesam and Madhavan Nar, İ) , operated as zes 
gudicata as against those tenants to vrhom relief has not been granted under Order XLI 
rule 38 of the Code of Civil Procedure, that is against those vvho had not appealed 
agaınst the decree ofthe District Münsiff and vvere not partıes to the second appeals 
“Vhe question again came before the learned Pudge in Civil Revision Petitions 

“Nos. 2410 and 2411 Of 1940 vvhere he exnressed the same opinion 


İn his yudgment növv under appeal Chandrasekhara Aiıyar, /, agreed vvith 
Venkataramana Rao, 1 


As ıt vvas decided that the title to land vvas ın Government and not in the 
xzamındar, vvith great respect, vve consider that it is very unfortunate that the suuts 
syhich the zamındars filed in 1927 vvere not dismissed in their entirety. As Ramesam, 
1., admıtted ihat this course vvas the logıcal conclusion of the Court”s decision vith 
regard to tıtle, ıt 1s dıfficult to understand vvhy the surts vvere not dısmıssed “Ehe 
fact that the learned Yludges suspected that there vvas collusıon betvveen some of 
the tenants and the zamındars does not appear to us to have any bearıng. The 
failure to dısmıss the suuts has led to a very difficult sıtuatıon and has given rise, 
and vvill continue to give rise, to further İtigaton The decision cannot, hovvever, 
be ignored and vve must decide vvhether by reason of it the present holders of the 
“estate are entutled to brıng a rent suit against the defendant on the basıs that he holds 
the lands under a darmailla nam 

VVe consıder that Venkataramana Rao, 1 , came to the correct conclusıon. 
As it had been finally decided that the title to the lands vvas ın the Government 
no suıt for rent vvould he in a Revenue Court "The plaintiffs could only have sued 
for rent ıf the tıtle vvas ın them and ıt vas not A person holding a patta from 
"Government s entitled to say to the plarntiffs €“ 1.am not your tenant and therefore 
you have no rıght to sue me for rent” 

İt is said on behalf of the plaintiff that the decrees passed in the previous 
rent suıts agaınst the defendant ın themselves operate as zes 7udıcata. “Vhis conten- 
tion is manifestly fallacıous As the Revenue Court had no yurisdiction to entertain 
those suıtss the decrees passed thereın must be treated as nullities and the same 
remark applıes to the decree of the District Püdge in the appeal from the decree 
-of the Revenue Court ın SS No 228 of 1934 An appellate decree confirmıng 
a, decree vvhıch is passed vvithout yürisdiction can have no more validity than the 
-decree of the first Court "The fact that the decree m S S No go of ı937 vvas passed 
ex parte also makes no difference 


It follovvs that vve agree vvith the decısıon of Chandrasekhara Aiyar, / and 
dhe appeal must be dısmıssed veth costs, 
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VVe vvısh to make it clear that our Şudgment is only intended to appİy to the 
“case of a. tenant vvho appealed to the Subordınate yudge from the District Munsiff”s 
decree and vvas a party to the subsequent second appeal, vvhıch ıs the case here 
VVhere the zamındars obtaıned possession under the decree passed by the District 
Munsiff or the tenant ın consequence of the decree surrendered possessıon to him 
(he posıtıon is quite different İn the course of the arguments the Court vvas told 
that ın such cases the zamlındars have been recognised by the Government as the 
pattadars The ryots vvho have accepted tenancıes from the zamındars vvill be bound 
to fulfil their oblıgatıons as tenants, but, of course, the zamındars vull not be 
entıtled to treat the tenancıes as bemg tenancıes vvithın the meanıng of the Madras 
Estates Land Act and therefore vvll not be able to sue them for arrcars of rent 
ın a Revenue Court. The Civil Court alone vrill have yurisdiction 


Ks “ —— Abbcal dismissed, 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT —ĞSIR ALFRED HENRY LıONEL LEACEH, Cizef 7ustce AND MR. fTusrice 
LLAKSHMANA İAO 


Vayapeyayula Venkatesvvarlu and anothei .. Abğğellanis”" 
2 
Ragadamıllı Vırasvvamı and others ..  Fesbondenis 


Madras Estates Land Aet (1 of 1908), sechions 8, 112, 116 and 149—?ounf landholders-—Sale of holdin 
by ong of them for arrears of rent —Rslinqioshmənt of terbıncy on the m?anıohile—Subsequsnt tenant Het in ğössesst0 
5y other landholders before the sale—Vahdıty of sale—Sunt by the subsequent tenant for setting asıde sale—Limilatıo 
—Arhele ız (b) of the Lımitahon Act (IX of 1go8) does not abbby 

"The second defendant and defendants g to 8 yoıntly held as landholders certaın lanka lands vvith 
an agreement that the nd defendant should have the rıght of management ın faslıs ending  vvith 
an eyen number and that defendants 3 to 8 should have the same rıghtın faslıs ending vvith an odd num- 
ber İn faslı 1344, the tenant, the ıst plaıntıff, faıled to pay the rent duc for that year “The second 
defendant, the then manager for the year started procecdıngs under section riz ofthe Madras Estates 
Land Act On the last day of the faslı ıg46 the st plaıntıff relinquimshed his tenancy, complyıng 
vyıth all the requıremenis of section 149: Eventually there vvas. a sale and the ond defendant pur- 
chased the kudıvaram ınterest ın the property But prıor to the sale the grd defendant vvho had 
then the rıght to manage the property, let the father of the and plaıntıff ınto possession İn spite 
of the obyectıons of the and plaıntiff”s father the and defendant vvas put ın possession On a sut by 
the and plaıtıff on vrhom his father”s rights devolved askıng for a decree declarıng that he vvas 
entıtled to the kudiyvvaram right in the lands, for possession and foə mesne profits, 


Held, that (s) by reason of the relmqurshment of the tenancy by the then tenant, the ıst plaıntıff 
hıs kudivvaram right vested in the önd defendant and defendants 8 to 8 and there vvas a merger vvithın 
the meanıng of section $ and as such the sale of the holdıng by the ond defendant for arrcars ofrent 
“yas ınvalıd and could not affect the rights of the ond plaimtiff 

(a) Artıcle rə (2) of the Limitatıon Act vvas not applıcable to a case in vvhich dispossession 
vyas the cause of actıon and ın vvhich the plaintiff vvas not a party to or bound by the sale, and the 
suit vvas filed vvithin four years of the dispossession vyas: vvell  vvithin time 


Kadar Hussam v Hussam Sahib, (1896) ?.MLy 52 ILR zo Mad ri8 (FB), .7eoala Saha: 
v Mastat Khan, (ıgo4) 1L.R ə6Aİİ g46, edar Nath Goenka v Ram .Naraın Lal, (1935) LR 621A 
oz, ILR ıqPat Ğır (PC), follovved 


Appeal against the decree of the Gout of the Subordınate Vudge of Ellore 
Tn O.S No 69 of 1943 

Sır Alladı Krishnasıtamı Aiyar and BV Subrahmanyam for Appellants. 

M Krshna Rao and M $ Ramachgnara Rao for Respondents. 


The Tudgment of the Court vvas delrvered by 
The Chef .Tustce —Yhe facts ın thıs case are complıcated, but they are not 
in dıspute “The contest ıs vvrth regard to theır effectin lavv 


At all tımes material to the suıt out of vyhıch the appeal arises the second 
defendant and defendants 8 to 8 fomtly held as landholders vvithin the meanıng 
ofthe Madras Estates Land Act cestaın İznka lands measurıng 217 32 acres İt vvas 
,agreed betvveen these defendants (hat the second defendant should have therıght 
-—————————— ——”” qçodubıummlıuuummua ıı x ———— " Q.“ — — 
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of managing the lands in faslış ending vvith an even number and that defendants g 
to 8 shoüld have the same rıght in faslıs ending in an odd number Tn faslı r344 
(ıst Puly, 1934 to göth Tune, 1935) the first plaintiff vvas the tenant of the lands 
and ıt bemg an even faslı the second defendant vvas lavvfully ın charge of them 

The first plaıntıff faıled to pay the rent duc for that year and on the ond Tune, 
1936, ihe second defendant started proceedıngs under section ır? of the Madrhs 
Estates Land Act, vvhich he had then the right to dö "The amount due by the 
first plaıntıff ın respect of rent vvas Rs 993-12-o. On the goth Tune, 1987, that 
ıs the last day of faslı 1946 the first plaıntıff gave notıce under section 149 to all, 
the co-landholders of his resolve to relinquish his tenaney The notice served upon 
the second defendant vras admıttedly recerved by him on the and Tuly, 937 VVithin 
thırty days of the recerpt of the notice served upon him under section 112, the first 
plaımntıff ınstıtuted a surt under sub-section (2) qontesting the right of the second 
defendant to proceed vvıth the sale. This suut vras dismissed on the igth April, 1937 


The third and fourth defendants had received notice under section 112 of 
the second defendani”s ıntentton to selland they also filed a surt under sub-section (2). 
They maıntaırfed that they had been unyustly included in the notice and that the 
rent duc to the second defendant could be recovered by proceedıng agaınst the 
holdıng and the defaulting ryot. As the result of their protest they vvere exonerated 
İrom the proceedıngs vvhich vere continued merely agaınst the first plamtıff as the 
ryot concerned Ön the grd Tune, ı987, the Deputy Collector passed an order for 
sale under section 116 On ühe roth Auğust, r937, the first plaıntıff filed a memo-- 
randum sayıng that he had relınqurshed hıs interest in the holding under section” 149. 
and therefore he vvas no longer mterested ın the proceedıngs On the ı8th August, 
1937, the Deputy Collector passed thıs order . 

“The petition for relinqushment is time-barred under section 149 of the Estates Land Act, 
File vvith S A, No 2 of ig46” 
S.A No. z of1ş46 vvas the applıcatıon filed by the second defendant under section 1 14. 
after the first plaımntıff”s suit under section 112 (2) had been dismissed. The order 
ıs dificult to ünderstand as there vvas no question of limitatıon Learned counsel 
have not been able to throvr any light upon the matter 


On the zoth August, 1937: the thırd defendant, on behalfof hımselfand defend- 
ants 4 to 8, filed an applıcatıon purportung to be made under Order XXT, rule 58, 
and section 151 of the Code of Civil Procedure asking: that the sale be stopped and 
all proceedıngs dropped "The basıs of this: applıcation vvas that as the result 
of the first plaıntıff”s relinquıshment of) his tenaney there had been a merger 
vvithin the meanıng of section 8 (r) Pending the hearıng of the applıcation the 
sale vvas stayed İn these proceedings the first plaintiff filed a counter-affidavit 
sayıng that he had unnecessarıly been made a party because he had surrendered 
his tenancy. By an order dated the sth October, 1937, the Deputy Collector 
dısmıssed the thırd defendant”s applıcatıon and cancelled the stay order. By 
an order dated the əogth October, r987, he ordered the selling oflicer to sell the 
holding before the oqth December, r937 On the ıst November, 1937, the sellıng 
officer fixed the sale for the ogrd December, 1937. 


On the ışth November, rg37, the thırd defendant filed an applıcatıon asking 
the Collector to revıse the Deputy Collector”s Order of the bth October, 1937. 
The Collector dismissed this applıcatıon on the r6th December, 193 7, and dıscharged 
an ınterım stay order vvhich he had passed. On the öyth December, 1937, the 
Gollector”s order vvas communicated to the selling: officer, vrho thereupon fixed 
the sale for the ı8th lanuary, ı938. On ther 5th fTanuary, 1g38, the first plaintıff” 
asked the Deputy Collector to stay the sale on the ground that the proceedıngs 
vvere ınvalıd because there vvas no ğatzadar, "This vvas dismissed by an order passed 
the next day 


On the ı4th December, 1937, that ıs, tvvo days before the Collector dismissed 


his revısıon petition, the third defendant let Ramineedi Ranga Rao, the father 
of the second plaintuff, into possession. This vvas during fasli 1947 vvhen defendants 3: 
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to 8 vere ın management of (he property, “Uhe fact that Ranga Rao had been let 
into possession vvas not knovvn to the second defendant until the 22nd February, ı938. 


The sale vvas held on the ı8th lanuary, 1938 and the second defendani pufchaseo 
(he kudtaram interest ın the property. On the zond February, 1938, Ranga Rad 
applıed to the Deputy Collector for an order setting saide the sale on the ground 
of ırregularıdes in its conduct, but the petition vvas dısmıssed by an order passed 
on the 3oth Tune, ıg38. On the şist October, 1998, the Collector put the second 
defendant ın possession vyhereupon the second defendant granted a tenaney of the 
lands to the first defendant. 


The present suıt vvas not filed until the Gth Aprıl, ığ42. 1n the meantıme 
Ranga Rao had died and his interest had devolved upon his son the second plamtıff, 
The tvvo plarntıffs asked for a decgee declarıng that they vvere entutled to the Zzazasa- 
ram rıght ın the lands, for possession and for mesne profits “Ehe Subordinate Tudge 
dısmıssed the suit as regards the first plaımtıff but granted ihe second piaintiff a 
decree declarıng him to be entitled to the kudizsaram right and to possession of the 
property His reasons for domg so vvere (1) The sale of the holding vvas mvalıd 
by reason of the relınquthment of the tenancy by the first plamtıff, and (a) there 
had been matenal ırregularıtıies in the conduct of the sale "The Subordinate Pudge 
reyected a plea advanced by the first and second, defendants that the-suüt vvas barred 
by the lavv of lımıtatıon Te first and second defendants have appealed 


By vırtue of section 149 every ryot hs the right of relinqumhing his holding 
or any part of it vith effect from the end of a revenue year. "The relinquishment 
must be by a notiıce in vriting sıgned by him. His right to relinquish is absolute, 
subyect to his compliance vvith the formalMies required by the section and the right 
of the landholder to ınstitute a sur before the Collector for indemnity against 1oss 
of rent, for the revenue year next follovvıng the date of the relinqurshment, unless 
the tenant had given notice ef his intention to relinquısh before 1he rıst April, Sec- 
don 187 (1) (7) expressiy states that the rıght of velinquishment cannot be iaken 
avvay by a conrac. betvveen the landhelder and the ryot “Therefore the first 
plaıntıff undoubtediy acted vithin his rights vvhen on the şgöth Pune, 19037, ihe 
İast day of the revenue year, he gave notice of relinquishment tö the proprietors 
ofthe land. Admıttediy the notıce compled vuth all the requmments ofsectıon 1490. 
That being the posıtıon, the second defendant had no rıght to appiy for the sale 
of the holding. The Zudisaram right of the first plamtiff had vested in the second 
defendant and defendanis ğ to 8 In other vvords, there vvas a merger vuthin the 
meanıng of section 8: By reason of the relinqumhment the second defendant could, 
of course, not be deprived of his right to recover the rent for faslı 1344, but his 
remedy vvas by vvay of suit under section 77, and not othervvise. As the kudusaram 
rıght had vested mn the landholders, there could be no charge m favour of them or 
any of them. İn these cırcumstances the sale vvas ınvalıd and therefore could not 
affect the rıyhts of the second plaintiff vrhho at no stage vvas made a party to the 
proceedıngs instituted by the second defendant for the sale of the kudzıvaram rıght 


In vievr of this finding it is not necessary for us to consider vvhether the Sub- 
ordınate Tudge vvas right in holding that the sale vvas also vıtıated by irregularıties 
in its conduct İt is, hovvever, necessary to dcal vvith the question of İımtatıon. 
The argument for the appellants here as that the surt ıs governed by artıcle ız (2) 
ofthe Ltmitation Act, vvhich provides söğer afa that a surt to set asıde a sale ın pur- 
suance oFa decree or order of a Collector or other officer ofreyenuc shall be brought 
vvithin one year from the date vvhen the sale ıs confirmed or vvould othervvıse have 
become final and conclusive had no suit been brought, Sir Alladı Erishnasvvami 
Ayyar, on behalf of the appellants had reled on the yudgment m Zamaluammal v. 
Chokkalıngam Asan İt vras there held by Phillips and Venkatasubba Rao, İH., 
that a suıt to set asıde a revenuec sale after one year after the expıratıon of thirty 
days from the date of sale vvas barred under artıcle r (5) of the Limitatıon Act, 


—————————————— —” — "7 ve — 
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In Subbayya v. Krnstayyal, Devadoss, T., in Rootoorlingam Pillat v: Sennağba Reddtar?, 
Ramesam, 1 , and ın Sağyanarayana v. Rayalamma8, Abdur Rahman, 7, said ın 
effect that a sale held ın daccordance vuith the procedure preseribed in sections İT 
to 181 does not fall vuthin article iə (5) because it is not held in pursuance oflan 
order of the Collector, vvhose function vvas merely to direct the selling officer to 
conduct the sales Devadoss, /, did not consider Eamaldammal v. Chokkalıngem 
Asarı3, but Ramesam, T., did. Abdur Rahman, 1 , consİdered that Kamalsammal v 
Chokkalıngam Asarı£ had been distinguished by Ramesam, /.. in Roofoorlingam Pıllaı 
v. Sennabba Reddiar? "Yhis statement is erroneous Ramesam, ) made no attempt 
to dıstınguısh Eamalvammal v. Chokkalıngam Asarı 1 from the case before him Although 
it vvas quite unnecessafy for him to do so for the purpose of deciding the case before 
him Ramesam, 1 , ıntımated that he vvas not prepared to accept the yudgment ın 
Kamaluammalv Chokkalıngam Asarı8 . 


VVe are not called upon to dıscuss the conflict because vve are of the opimon 
that artıcle ıg (5) cannot be applied ın thıs case for the reasons given in Zadar 
Hussam v. Hussain Saheb5, Taesala" Saha: v, Masat Rhan5, and Redar .Nath Goenka v 
Ram .Naraın Laf” (İfvve had been ofthe opinion that the suit fell vithin article 12 (2) 
vve should have follovved Kamalvammal v Chokkalıngam Asar 6, as bemg binding on 
us even if section 116 of the Madras Estates Land Act had remained unamended. 
The section vvas amended ın 1984, and the amendment has negatived the opınıon 
expressed by Devadoss, Ramesam and Abdur Rahman, İl , because section 116 
novv expressliy dırects the Gollector to ofder the sale. 


In Kadar Hussam v Hussam Saheb5, a Full Bench of this Court held that artıcle 
ı? (5) vvas not applıcable to a case in vyhich dispossession vvas the cause of action 
and ın vhich the plaıntıiff vvas not a party to, or bound by the sale "The same vievv 
vvas expressed by the Allahabad Hıgh Court in 7evala Saha: v. Masiat Khant in 
that case ımmoveable property vvas sold as the property of persons to vvhom ıt did 
not belong and the person to vvhom it did belong had no notice of the sale İt vas 
held that the true ovvner vvas competent to treat the sale as a nullity and to bring 
hıs suit for recovery of possessıon at any tıme vvithin tvvelve years from the date 
v”hen he lost possession “This decision received express approval from the Privy 
Council in Fedar .Naih Goenka v Ram .Naram Lal?. 


The present suit vvas "not onc for setting asıde the sale "The suit vvas for the 
recovery of possession of property from the first defendant on the ground that the 
second plaıtıff had been vvrongly dispossessed As vve have already pointed out, 
he vvas İet into possession by defendarts g to 8 vvhen they vvere in lavful management 
of the property Het vvas dıspossessed on the şist October, 1938, vvhen the second 
defendant vvas given possesson by the Revenue authorities by reason of his 
purchase at the sale held on the r8th Tanuary, rı938 "The sale vvas illegal and 
therefore the second plaıntıff vvas vvrongly dıspossessed As the surt vvas filed vvithin 
four years of the dıspossession it vvas vvell vvithin time 


The appeal ıs dısmıssed vuth cosisiin favour ofthe second plaintıff (the second 
respondent) 

The plarmtıfis have each filed a memorandum of cross-obyections "These are 
not pressed and are dısmıssed vvith: costs in favour of the appellants 


VPS " Aöbeal dismassed. 
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İPRİVY COUNCİL. 
(On appeal from the Hıgh Court of Tudıcature at Lahore ) 
PRESENT -—LORD TİHANKERTON, LORD GODDARD AND SIR İOHN BEAUMONT. 
Ram Rattan . Aöböellan” 


U 


Parma Nand R Resbondent. 


Stamö Act (II of 1899), sechton 35 —Parlıtıon hsts—Not stambed—Admıssbılıb) fo corroborate oral evidence 
as to factum of artıon — Meamıng of the mörds “ for any burğose” ın section 85 


In a suit by one Hındu brother agaınst another for partıtıon it vvas pleaded ın defence that there 
had already been a partıtıon and tvvo unstamped memoranda shovvıng the details as to the dıvısıon 
arrıved at vvas relted upon to corroborate the oral evidence as to prior partıtıon On a question 
as to vvhether thc saıd memoranda could be used to corroborate the oral evidence for the purpose 
of determınıng the faciuıın of partıtıon aş distinct from its terms, 


Held, that they should be excluded from consıderatıon A döcüment admitted in proof of some 
collateral matter ıs admıtted ın evıdence for that purpose, and section 85 of the Stamp Act enacts 
that ıt shall not be admıtted ın evidence “for any purpose ” “There is no reason viy the vvords “for 
any purpose ” ın section g5 of the Act should not be given their natural meaning and effect Such 
vrords may vvell have been ınserted by the Legislature in order to getrid ofthe difficultes surrounding 
the questıon of vvhat amounted to a collateral purpose 


Robert PBotson for Appellant 
C S Revcastle, K C and 7. M Parnkh for Respondent 
Theır Lordshrps” Tudgment vvas delivered by 


SıR loHN BEAUMONT —İhis is an appeal fiom the yudgment and decice of 
the Hugh Corrt of yüdicature at Lahore, dated the rsth İuly, 1942, vrhich allovved 
ın part an appeal fiom, and mödified the yudgment and decree of the Senıor Subordi- 
nate V(udge of Gurdaspur, dated ard March, 1941. 

It ıs common ground that prior to 1934 the appellant and respondent, vvho 
are full brothers, their father Bhodu Shah, and theır step-brother VVadhavva Mal 
had formed a yomnt Hındu famıly, and that ın 1982 VVadhavva Mal ınstituted a sult 
for partıtıon On əyth December, 1984, Bhodu Shah havıng dıed durıng the 
pendency of the sur, VVadhavva Mal on the one hand and the appellant and res- 
pondent on the other hand entered ınto a compıomise vvhereby one-thırd of the 
famıly property vvas assıgned to VVadhavra, Mal and tvvo-thirds to the appellant 
and respondent. : . 

The su in vvhich this appeal arıses vvas instituted by the appellant on ərst 
December, 1939. Tn hıs plaınt he alleged that after the partıtıon of 1984 he and 
the respondent remaıned members of a yomnt Hindu family, the respondent as the 
elder brother bemg the kara “The appellant clammed partıtion of the yomt family 
property, possession of his share, and the rendermg of accounts by the respondent. 
"The respondent ın hıs vvritten statement alleged that partition vvas cfected m 1934. 
betvveen all the members of the famıly and that thereafter he and the appellant 
vrere dıvided in status, but remaıned ort ovvners of their share of the famıly proberty 
until orst February, 199 , that on that date the bulk of the property vvas physıcally 
dıvided  betvreen the tvvo brothers, though part still remained in yomt ovvnership, 
and that tvo memoranda vvere prepared ın duplicate shovving the division arrived 
at and vvhat property continued iomt, one memorandum being retamned bv cach 
brother. . 

The learned trial Tudge framed issues Of vvhich the first tvvo vvere — 

Iı. Did the partıes of this suit consüütute a yomt Hindu family even after the 
separatıon of theır eldest brother YVadhavva Mal” 


ə Tid the partıes of this suit separate in iggg and therefore the sui in the 
present form does not le” 


The learned yudşe ansvvered the first issue in the affirmatıve and the findıng 
that the appellant and respondent remaıned Tort after 1984 has not been challenged 











x P, C Appeal No 25 of 1944 ıyth December, 1945. 


296 THE MADRAS LAVV (OURNAL REPORTS, 11946 


before the Board. "The second ıssue, vvhich the learned Tudge ansvvered in the 
negatıve, ıs the material one ön ihis appeal, 


The learned Tudge held in the first place that the memoranda referred to mn 
the vvrıtten statement, vvhıch for purposes of ıdentificatıon vvere marked “ G” 
and “ D” constituted an instrument for partıtion and could not be given in evidence 
since they vvere neıither stamped nor registered He gave,the respondent the oppor- 
tunıty of payıng the necessary stamp duty and penalty, but (he respondent declıned 
to make the payment "The alleged fact that the documents have been stamped 
sınce yudgment ıs ımmaterıal, 


Section 35 of the İndian Stamp Act, r899 provides —” No instrument charge- 
able vuth duty shall be admıtted in evidence for any purpose by any person havıng 
by lavv or consent of partıes authority to receive eyidence, or shall be acted upon, 
registered or authenticated by any such person or Öy any public officer, unless such 
instrument is duly stamped ” “The provısos do not apply ın thıs case. 


Section 49 of the Indian Registration Act provides that no document requlred 
to be registered. under section 17: shall affect any immoveable property comprised 
therein or be receıived ın evidence of any transactıon affecting such property İtiis 
unnecessary to consıder the effect of this section because the docüments in question 
not bemg stamped, the vvıder prohibition contamed in the Stamp Act applıes, 
and the learned Tudge rıghtiy excluded the documents İn the absence of vvritten 
evıdence of partıtıon the learned Tudge eonsidered that the oral evidence called 
by the respondent to support a partıtıon ın February, 1990, vvas unsatısfactory, 
and accordıngly he held the partıes to have been yomnt at the date of suit and gave 
the appellant a decree : 


İn appeal the High Court of Lahore considered only issue 2: They held that 
the oral evidence proved that partıtıon betvveen the appellant and the respondent 
took place on or prıor to ərst February, 19389, and they expressed the opınıon that 
the documents marked “ G” and “ D”, even if they requmred to be stamped and 
registered, could be used to corroborate the oral evidence for the purpose of deter- 
mınıng the /acizı of partıtıon as distinct from its terms 


VVith this latter opinion their Lordships are not in agreement As already 
noted, section 35 of the Indian Stamp Act enacts that no instrument chargeable 
vvith duty shall be admıtted ın evidence for any purpose Mr Revvcastle as part 
Of hıs argument for the respondent adopted the note on the vvords “ for any purpose ”” 
in section 85 contaıned ın the 4th edition of Sir Dinshah Mülla?s book on the İndian 
Stamp Act, 18900 He poınted out that the vyords “ for any purpose ” first appeared 
in İndia in the Stamp Act of 1879, and in England ın the Stamp Act of ı$0r, and 
that under the earlıer Acts there vvere decısıons in both countrues that an unstamped 
document mıght be admıtted in evidence for a collateral purpose, that ıs, to prove 
some“matter other than the transactıon recorded ın the instrument, and he submitted 
that these cases applıed even under the later Acts. Theır Lordshıps do not take 
this vievv, A document admıtted in proof of some collateral matter is admıtted 
in evidence for that purpose, and the statute enacts that ıt shall not be admıtted ın 
evidence for any purpose Tübeir Lordships see no reason vvliy the vvords “ for any 
purpose ”” ın the İndian Act of r879 should not be given their natural meanıng and 
efiect “Such vvords may vvell have been mserted by the Legislature in order to get 
Trıd of the difficulies surrounding the question of vhat amounted to a collateral 
purpose 


Their Lordships therefore pay no regard to the documents marked “ C” and 
“€ D” but they are ın agreement vuth the High Court in thinking that the oral 
evıdence pioved partıtıon in February, 1939 “İhe respondent no doubt faıled 
to prove the partıtıon ın 1984 vrhich vvəs alleged in his vrritten statement, but the 
important question is vvhether partıtıon had been affected before the ınstitution 
Of the suıtın December, 1939 “Tvvo vvitnesses, Das Mal and Sai Das, gave evidence 
Of a partıtıon of the yort property ın February, 1939, at vvhıch the vvitnesses vvere 
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present, and of the partıes takıng possessıon of the property allotted to (hem "This 
evıdence vvas supported by evidence that soon after February, 1939, some land 
revenuc vvas paıd separately by respondent, though prevıously ıt had been paıd 
by both partıes yomtly , by evidence of tvvo vvitnesses vvho stated that they had 
cultıvated land belonging yomtly to the partıes, but that sınce Aprıl, 1939, they 
had paıd the produce sepafately to each , and by the evıidence of the respondent 
that for ı939-40 and 1940:41 he had submıtted separate returns for ıncome-tax 
"heir Lordships think it ünnecessary to discuss the evidence in further detail since 
thıs vvas done ın both the lovver Courts. In their Lordships” vievv the evidence 
establıshes a physıcal dıvısıon of müch of the yomt properiy in February, 1939, 
. thıs ıs only consıstent vvith a severance ın the status of the partıes havıng taken 
place. 


On that vtevv of the matter, the appellant can get no more than the Hıgh Court 
gave hım, namely, a declaratıon that he is entitled to a half share in the agrıicultural 
lands vvhich the respondent admıtted to be yomt, and a preliminary decree for 
partıtıon of the propertıes mentıoned in the documents marked “ C” and “D” 
and admıtted by the respondent ın such documents to be yomt. İt has been argued 
for the appellant that the decree ef the Hıgh Conrt erred in referring to the docu- 
ments marked “ G” and “ D” vyhich vvere nöt admıssıble in evidence. Büt the 
documents vvere not used as evidence , they vvere employed merely as a convenient 
means of ıdentifyıng the properties admıtted by the respondent to be yomnt, thereby 
avoıdıng settıng out the properttes ın a şchedule to the order, vvphich vvould have 
been ihe more regular course 


For these reasons their Lordships vill hümbİy advıse His Mayesty that this 
appeal be dısmıssec "The appellant must pay the respondent”s costs of the appeal 

Soliciters for Appellant oxuglas Grant 6? Dold. 

Solıicitors for Respondent 279 S L Polak 6 Co 

HTU/VS Aööeal dismassed 


IN THE HİGH COURT OF TUDİCATUÜRE AT MADRAS. 


PRESENT —SIR ALFRED HENRY İONEL LEACH, Clzef .Tüsüce AND Mh YVusrice 
PATANTALI SASTRI ? 


The Commiıssıoner of Income-tax, Madıias .. Aöböücant” 
0. 
Ve K R Savumiamurthy , ftesbondent 


İndtan İncome-tax Act (XT of 1929, as amended), section 4-B— Seten yearş”-— Mode of combuting —Test 
of residence in Bnitish İndia—Hındu Tont family —Assessment of manager—Pertod of şesidence in British İndia 
—Fxclusuon of foreign income 


The assessee vvho vvas the manager of a Hındu undıvıded famıly vvas assessed to income-tax 
and excess profits duty ın respect of hıs business in British İndia and Ceylon on the footing that the 
Tamıly vvas ““ resident”” and “ ordinarıly resident”” in British İndia In each case the income taxed 
vvas of the ““ prevıous year,” vvhich vvas the Tamil year Pramathı ending roth April, 1940, for the 
Indian business and the financıal year ending sist March, 1940, for the foreign business, the assessee”s 
accounts ın the tvvo places havıng been made up to those dates respectively "There vvas no dispute 
that the famıly vvas ““resıdent ” ın British İndia vvithin the meaning of section 4 (1) (2) rcad vvith 
section 4-A of tne Indian İncome-tax Act of ıgo2 as amended “The assessee hovvever contended 
that the famıly vvas “ not ordınarıly resıdente ın British Imdia.” vvithin the meanıng of the second 
provıso to section 4 (1) read vvith section 4-B and that accordingily the income arısıng to it from the 
business ın Ceylon should not be included in the assessment, there bemg no suggestion that such 
busıness vvas controlled ın İndia or that such income vvas brought into British İndia Tt vvas shovvn 
that the manager vvasın British İndia for 606 days on the aggregate during the period ofseven calendar 
years from ıst Vanuary, rgəog, to gıst December, 1938, preceding the year of account, vvhether of the 
Ceylon or Indian business and that he vvas ın British İndia for 7ar days on the aggregate during the 
seven Tamil years precedıng the year of account of the Indian business, and for 7ai days on the aggre- 
gate during the seven financıal years preceding the financial year 1939-40 vvhich vvas the year of 
account for the Ceylon business İt vvas contended that the “ seven years”” mentioned in clause (a) 
of section 4-B should be taken as seven calendar years and that as the manager vvas not resident ın 
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British İndia düring that period for more than tuvo years the assessee”s yomnt famıly vvould be entitled 
to claım the exclusion of the foreign income from the assessment under section 4 (Iı) of the Act 


Teld, that the expressıon “ seven years ” ın section 4-B of the Indian Income-tax Act shoukl be 
taken as referrıng to the period oT seven years of tvvelve calendar months each ımmediately precedingy 
the comrnencement of the relevant year and that the case should be dısposed of on that basıs, 


Case stated under section 66 (r) of the Act XI of” roə2, by the Income-tax 
Appellate Trıbunal, Madras Bench, ın 66 R A 8 and g, Madras, 1944-45. 


C $ Rama Rao Sahıb for Applıcant 
P. R Sumvasan for Respondent 


The Tudgment of-the Court vvas delivered by 


Patanaalı Sastn, 7 — This reference arıses out of an assessment to income-tax- 
and excess profits duty made on the respondent as the manager ofa Hındu undivided: 
famıly of the year 1940-41 


The famıly vvas carryıng on business at Kaketnmuppupudur (Ramnad district) 
in British İndia and ın Ceylon, and its income from both these sources has been 
taxed on the footıng that the famıly vvas “ resıident” and “ ordınarıly resident” 
in Brıtısh India İn each case the income taxed vvas of the “ prevtous year,” vvhich 
vvas the Tamıl year Pramath: ending rəth April, i94o, for the Indian business and 
the financıal year endıng şıst March, r94o, for the foreign business, the assessee”s. 
accounts ın the tvvo places havıng been möde up to those dates respectively "There 
vvas no dıspute that the famıly vvas “ resident”” ın Brrush İndia vvithin the meanıng 
of section 4 (1) (2) read vvith section 4-A of the Indian İncome-lax Act, rgə2, as 
amended by the İncome-tax (Amendment) Act (VII of ro39 ) The assessee, hovvever, 
contended that the famıly vvas “ not ordınarıly resident”” in British İndia vithin 
the meanıng of the second provıso to section 4 (1) read vvith section 4-B and that, 
accordıngly, the ıncome arısıng to ıt ftlom the business in Ceylon should not be 
included ın the assessment, there beımng no suggestion that such business vvas con- 
trolled ın İndia or that such income vvas brought into British İndia 


Novv, a Hindu undavıded famıly is deemed to be “ ordınarıly resident”” 
ın British İndia if its manager is ordinarıly resident in British İndia 14-B (5)1, and 
an ındrvıdual and ““ not ordtnarıly resident ” in British İndia “ in any year if he has 
not been resident in British İndia in nine out of the ten years preceding that year 
or if he has not during the seven years preceding that year been in British İndia 
for a period of, or for periods amounting in all to, more than tvvo years” T14-B (a)l. 
The assessee”s attempt before the Income-tax authorities to prove that his famıly 
vras not resident in Biltish İndia in nine out of the ten years prıor to the year of 
account havıng proved unsuccessful, he shifted his position before the Income-tax 
Appellate Tribunal (Madras Bench) and sought to bring the case under the latter 
part of the clause (a), contending that the “ seven years ” referred to ın that clause 
must be taken to be seven calendar years The Tİrıbunal ordered a fresh ınquiry 
and ıt vvas found (:) ihat the manager of the famıly vvas ın Birtish İndia Bom 541 
(this vvas subsequently corrected into 606) days on the aggregate durng the period 
of the seven calendar years from rst lanuary, 1999, to gıst December, 1938, precedıng 
the year of account, vvhether of the Ceylon or the Indian business, () that he vvas 
in British İndia for 73 days on the aggregate düring the seven Tamil years precedıng 
Pramathı, the year of account of the Indian Business, and (ə) that he vras ın British 
Indıa for 7aı days on the aggregate during the seven financıal years precedıng the 
ünancıal year 1939-40 vvhich vvas the year of account of (he Ceylon business. Tt 
vvill thus be seen that if the seven “years” mentuoned ın clause (a) be taken as seven 
calendar years, the manager cannot be said to have been ın British Indıa during 
that period for more than tvvo years, and the assessee”s yoint famıly vvould be enutled, 
under the second provıso to section 4 (I) as a person “ not ordınaııly resident”” 
ın British İndia, to claim the exclusion of ihe foreign income from the assessment. 
The clarm vvas accepted by the trıbunal and the assessment vvas ordered accordıngİy 
to be reduced The Commissioner of Income-tax havıng challenged the correctness 
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of that vievv, the "Frıbunal has referred the follovvıng quesüuon to this Court for its 
decısıon : , 

“ VVhether ın the cırcumstances of the case, ın computing the periqd or periods vvhen the manager 
ofthe Hindu undivided family had not been in British İndia, the seven yearsın section 4-B of dhe İn- 
come tax Act should be taken as seven calendar years or seven prev:cus ycars”” 

Tt,may be mentioned here that the assessee raısed before the Tribunal an alternatıve 
contentıon, 2zz , that, even )f the aggregate period of the manager”s stay ın British 
Indıa during the relevant years be taken as 781 days, it cannot be said to be “ more 
than tvvo years” as the seven years, hovvever reckoned, must ınclude at least one 
leap year But the Tribunal did not decide the point and it is not before us 

İt is necessary, in order to appreciate the contentions of the parties, to describe 
in brief outline the scheme of taxatıon laid döv in the Act so far as it is material 
here “The tax ıs levted for each financial year commencing on the ist of April 
at the rate or rates prescrıbed ın the Finance Act ın force for the time being and is 
charged on the “ total ıncome of the previous year” (section 3) The “ previous 
year ” may be eıther the financıal year next preceding or, at the optıon of the assessee, 
any other perıod of tvvelve months ending vethin such year if He has made up his 
accounts for such period İt vvas held that an assessee could not have tvro separate 
“ prevıous years” for the purpose of income-tax (Cormmisstoner of İncome-tax v. 
Abubaker Abdul", but this vievv vvas superseded by the amending Act, and it is növv 
possıble for an assessee to have a different “ prevıous year ” from each separate 
source of ıncome (sectton ə (ıı)) “ Total income ” is the total amount of income, 
profits and gaıns referred to ın sub-sectıon”(ı) of section 4 computed in the manner 
laid dövr in the Act (section 2 (r5))  Section 4. (1) refers to four classes of income 
and proceeds for theır assessment on a basıs vvhich differs acccrding as the assessee 
Is or 18 nöt “ resident”” or “ ordinarıly resident”” in British İndia döring £)e 6revious 
-year of vvhich the income falls to be assessed İt is, accordingly, vvith reference 
to that year that the varıous (tests of “ resıdence”” or “ ordinary residence”” as 
defined ın section 4-A and secdon 4-B have to be applıed “The question is vvhether 
the “ seven years precedıng that year ” menttoned ın section 4-B (a) refecrs to the 
seven years endıng on the day next preceding the commencement of the prevıous 
year or to the period of seven years endıng on the gıist December preceding” the 
comrmencement of such year as suggested for the assessee. 


Mr P. R Srınıvasan appearıng for the assessee gelies on section 8 (59) of 
the General Clauses Act (X of r897) vvhich provides that in all Central Acts and 
Regulatıons made after the commencement of that Act, unless there ıs anythıng 
repugnant ın the subypect or context “ year ” shall mean “ a year reckoned accordiıng 
to the Brıtish calendar” As the Calendar (nevv style) Act, ı7so (24 Geo o, c og) 
transferred the begınning of the year in England from the əsth of March to rst 
of fanuary ın and after 1752, it is urged that, in applyıng section 4-B. (a), the seven 
years must be reckoned commencıng fiom the ist December, preceding the year 
of account and countıng backvvard. VVe cannot agree İL is obvious that this. 
mode of computatıon vvould resultın a gap, an interregnum, before the commence- 
ment of the “ previous ycar ” except, of course, vvhere that year also began from 
the ist of fanuary Such a result is repugnant to the intendment of the provisions 
of section 4-B (a) read vvith section 4 (1) under vvhich the terminis ad quam is the 
commencement of (he “ prevıous year” VVe find nothing in section $o of the 
Act tə vvhich reference vvas made in the course of the argument to support the inter- 
pretatıon contended for on behalf of the assessee 


It vvas said that if the “ seven years ” menttoned in section 4-B. (a) vvere taken 
as relerriag to the period immediately pieceding the year əf account, it vv?uld give 
rıse to the ancmalous position of one and the same person being ltable to assessment 
as “ resıdent ” ın respect of some of his sources Of income and as “not resident” 
ın Tespect of others accoıdıng to the “ prcvious yeai”” he has adopted 
İor the respectıve sources “This argument appeaıs to have vveighed very much. 
vvith the "Tribunal, büt vve see no force mit İt is true, as has been stated, that 
under section 2 (1) as amended, it is possible for an assessce to have as many 
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“ prevlous years ” as he has sepaıate sources of income. But, as vve have poınted 
out alrcady, under the scheme of taxatıon laıd dovyn in the Act the charge is made 
on the total ıncome of the “ previous year ”, and such income has to be computed 
on the basıs of the assessee”s resıdence or non-residence in British İndia durıng 
that year Tat ıs to say, ın respect of caci separate source of income the year 
Of account ıs to be ascertaıned, and if it is found on applyıng the provısıons of seç- 
İflons 4-A and 4-B vvith reference to £hat year that the .assessec vvas “ resident” or 
“non-resident”” or “not ordinarıly resident ”in British İndia as the case may be, 
the ıncome of £)az year is to be cömputed on the approprate basıs indicated, and 
the toal of the amounts thus computed for all the sources of ıncome, vvhether 
"British İndian or forçign, is to be charged to tax Such procedure may prove 
cumbrous but not unvrorkable ın its applıcatıon to partıcular cases vvhere the assessee 
has adopted different years of account for his separate sources of income, and tt is 
possible ın such cases that he should be assessed" as resident in respect of some əf 
the sources and non-resident in respect of others But this, m our opinion, is no 
rcason for dısregardıng a construction to vyhich the language of the provisions in 
question plamly poınts. And, after all, the constructıon contended for on behalf 
of the assessee,"as vve understand ıt, does not help to resolve the supposed anomaly 
as, even on such constructıon, an aəsessee 3mmay, in concezvable cases, have to be dealt 
vvith as resident and non-resident in respect of his different sources ofincome 


VVe are, (herefore, of opinion that the expression “ seven years ” in section 4-B 
of the İndian İncome-tax Act should be taken as referring to (he period of seven 
years of tvvelve calendar months each ımmedrately preceding the commencement 
of the relevant year, and vve ansvver the reference ın that sense “The assessee vvıll 
pay Rs. oo as costs of the Commiıssıoner of Income-tax 


BVV —— Feference ansıvered against assessee. 
IN THE HİGH COURT OF TUDİCATURE AT MADRAS 


PRESENT —SiıR AzFRED HENRY LuONEL LEAcH, Cöref 7uslice AND MR. Vusrice 
LAKSHMANA RAo 


Kadagalla Venkanna , Aöbtcllant” 


2 
İmdukuri Lakshmipathı Rayu and others Hesbondents 


Madras Estates Land Act (1 of ygo8), sectton g (2) (4), Exblanatıon (ınserted by Amendment Act Of 1945)— 
““ Agraharam ”—Grant of-—İf imbles grant of iohole vllage—Reservation of other lands and subsequent grant 
of borhons out of it to other bersons by the zamındar—Elfeci—Lands under first grant—İf form an “ estate ”— 
Tenants—İf entitled io occubancy righis 


From the use of the vvord agralaram in a grant it cannot be ımplıed that the grant vvas of the 
vvhole vıllage vvhen there are other lands ın the vıllage not ıncluded ın such grant “The portion 
granted vvill form an estate accordıng to the Madras Estates Land (Amendment) Act of 1945 
ıifthe remaınıng lands described as “ vvaste including the site of the vıllage ” retaıned by the Zamındar 
had been set asıde by the zamındaı for communal purposes VVhere hovvever the zamındar ıs found 
to have granted tvvo years later some portion to another person for hıs ovvn benefit out ofland reserved 
by him, it can only mean that the earher grant vvas not of the v,hole village and the Act of r945 cannot 
appiy to make the lands undet the carlıer grant an “ estate ” the tenanis vvhereof can have permanent 
occupancy sıghts 

Appeal agaıst the decree of the Court of the Subordinate Tudge of Ellore 
ın O S No s2 of 19438 


B V. Sub ahmanyam for Appellant 
P Satyanarayana Ray and E Venkatesam for Respondents 
The Tudgment of the Court vvas delivered by 


The Chef Yüstice -—Vhe  plaintiff obtamed a möney deciee agaınst certaın 
agraharamdars On the yth Tanuary, İgar, at a Gourt sale held in execution of the 
decree he purchased 19 65 acres of land ovrned by the yudgment-debtors under an 
onam granted ın 1755 The first defendant vvas ın possession of the land as the 
tenant, and the Court could only give the plaintiff” symbolical possession This 
vvas given on the goth Aprıl, 1942 “The plaintiff filed the su out of vvhich the 
appeal arıses on the and ÖOccober, 1948, to recover possession from the first defendant 
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and defendants 2 to 4 vvho are his sub-tenants "The plaintiff alleged that he had 
obtaıned physıcal possession of the land from the first defendant and thereafter had 
granted to him a tenancy for one year from the beginning ef May, 1942, on the 
condıtıon that the first defendant vacated at the end ofthe year The first defendant 
vvas to pay by vvay of rent three-fourths of the produce of the tvvo crops raısed on 
the land He asked for a declaratıon of his title to the land, for the eyectment of 
the defendants, for the payment of Rs. 2,476 as arrears of rent for the year 1942-43, 
for mesne profits at the same rate and for the payment of Rs goş as damages for 
vvaste "The Subordinate Vudge granted the plaintiff the declaratıon of title and 
a decree for possessıon , but he dısmissed the further claims of the plaıntilf He 
dısbelteved entirely the story of the oral 1ease "The first defendant dıed after the 
irıal and his son has filed the appeal as hıs legal representative He maıntaıns 
that the Subordinate Tudge erred ın grantıng a decree for possession The plamtıff 
has filed a memorandum of cross-5byections vvhich has been İmited to the finding 
of the Subordinate Pudge that the first defendant vvas not ın arrears ofrent and to the 
order vvith regard to costs 

It ıs common ground that unless the case falis vithin the Madras Estates Land 
(Amendment) Act, 1945, the decree for possessıon must stand That Act ınserted 
in section 8 (2) (4) the follovng explanatıon 

“Vvvhere a grant as an ınam is expressed to be ofa named village, the area vvhich forms the subyect” 
matter of the grant shall be deemed (o be an estate notvvıthstandıng that ıt did not include certain 
landsın the village of that name vvhich have already been granted on service or other tenure or been 
reserved for communal purposes” e 
Before the passıng of this Act the lavv vvas that unless the evidence shovved that the 
grant vvas of the vvhole village, it vvas not an estate vvithin the meaning of the Madras 
Estates Land Act 1n Ademma v Satyadhyana Thariha Sıvamıvarul, this Court held 
that vvhere prevıous znamsş had been granted, the grant of the remaınıng lands ın 
the vıllage vvould not constutute a grant of the vvhole village so as to make the land 
granted an estate “The obyect of the amending Act of 1945 vvas (o ensure (hat 
vvhere the grant vvas expressed to be of a vıllage the lands granted vvould constıtute 
an estate, notvvıthstandıng that they did not ınclude lands vvhich had been already 
granted on service or other tenure or icserved for communal purposes Sub- 
section (2) of section 2 gave the Act retrospective effect from the date on vvhich the 
Madras Estates Land (Thırd Amendment) Act, 1936, came ınto force vvhich vvas 
the zoth October, ı936 " 

İn thıs case ıt is clear that the grant on vvhich the first defendant reltes dıd not 
cover the vvhole of the lands of the vıllage "Theie vvere certaın lands, to vvhich 
vve shall refeı later, vvhıch veere granted as service znamş and certaın lands described 
as vvaste lands, ıncludıng the sıte of the village, vvhich had not been the subyect of 
any grant "The first defendant says that these facts do not affect hıs position because 
an examınatıon ofthe zxam register shovvs that the grant purported to be of the vvhole 
vıllage. "This interpretation of the nam register is nöt accepted by the plaintiff, 
vvho says that the record shovvs that tvvo years after the grant of ı755 thezamındar 
made a grant of other lands ın the vıllage "The orıgınal granit has been lost and the 
only evidence vvith iegard to it are the entries m the nam register This shovvs 
that the total area of the vıllage ın 1859 vrhen the Inam Commission vvas functioning 
vvas 669 74. acres, of vvhich 475 78 acres vvere the subyect of the agraharam grant on 
vvhich the first defendant reltes , QO 45 acres constituted “ vvaste including site of 
village ” , ög og acres vvere held under 5öaziaorefiı and devadayam inams, and g4 48 
acres had been allotted as “ vıllage service znamş”” 

The register is headed “ register cf znams in the village of: Chintalapallı Agra- 
haram ın the taluk of Pentapad ın the distict of Kistna”” The entry in cölumn 8 
(” description of znam”) is: as follovvs .“ Agraharam granted for the petsonal benefit 
of the holder ”” "The agraharam granted here admıttedly refers to the 475 78 acres 
The vvord agzaharam does not necessarıly mean the vvhole of a village Accordıng 
to VVilson”s Glossary it means a village, or a part of one, occupied by Brahmans, 
and held either tent frce under specıal grants, or at a reduced rate of assessment 


ı (1943) ə ML/1 əo89 
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For the first defendant much reliance has been placed on the entry ın column 22 
(“ decision of the Inam Commissioner or his assıstants”) "This entry says “ Sanad 
does not specify the exten? of the agrafaıam or the description of the land as to dryi 
Or vveb.” It is suggested that the vvord “ agraharam ” hee implies the grant of the 
vvhole village , but in vievv of the fact that there vvere still left rg3 gö acres it is 
ımpossible to hold that the vvord “ agraharam ” comprısed the vvhole village “This 
does not, hovvever, mean that the grant could not fallevıthin the Act of 1945 It 
vvould fall vithin that Act if the go.45 acres described as“ vvaste including: the site 
of the vıllage ” had been set asıde by the zamındar for communal purposes, but the 
first defendant ıs here ın a diıfficulty “There ıs no evidence of this and the szane 
iegister shovvs that ın 1757, that is tvvo years later, the zamındar granted 7 98 acres 
to another person, one Varanası Ramasvvamı, for hıs personal benefit On the 
evidence before the Court the only conclusion open is that the 7 98 acres came out 
of the lands reserved by the zamındar As vve have ındıcated the ənam register 
shovvs that there vvere vvaste lands not the subyect of grant and “ vvaste”” does not. 
necessarıly mean land ıncapable of cultivation “The ?nam statement mentions that 
the karnam had to poınt out vhere the 7 98 acres lay 


The learned counsel fer the first defendant has advanced numeıous theories 
for vvhich the record provides no support VVe can only have regard to the fact 
that after the grant on vvhıch he reltees there vvas a grant by the Zamındar of other 
land, vvhich can only mean that the carlter grant vvas not of the vvhole village. 1n 
thesc cırcumstances the Act of 1945 doçs not help him His appeal müst be dis- 
rnıssed vvith costs of the plaintıiff 


Turnıng novv to the memorandum of cross-obyections, the findıng of the Sub- 
ordınate Pudge that the plarntiff had not put the first defendant ın possession of the 
lands and that the alleged lease vvas not true is accepted "The Subordinate Tudge 
descrıbes the evidence given by the plaintiff”s vvitnesses on this matter as “ a mass of 
sıckening peryury ” İf the plaintiff is capable of putting forvvard such. a false story, 
he is capable of denyıng the payment to him of rent On the əogth March, 1943, 
the plamtıff vvrote to the first defendant makıng the clarms vvhich he subsequentİy 
embodied ın his plamt. “The first defendant sent a prompt reply in vvhıch he denied 
the varıous allegatıons made agaınst him and stated that he held tvvo recerpis for the 
payment of rent vvrıtten ın the handvvrıtıng of the plaıntıff himself and sıyned by 
hım. He gave the dates of the recerpts. "This letter vvas allovved to go unansvvered 
and the suit vvas not filed until some sıx months later. TVhe receipts vvere produced 
in Court at an earİy stage ofthe proceedıngs “The necessity for a prompt payment 
Of rent must have been vvell ın the mind Of the first defendant because if he fellın 
arrears he vvould lose his tenaney İf he intended to put “Torvvard false receipts 
ıt is nöt likely that he vvould have produced receipts purported to have been vritten 
thioughout by the plamtiff Moreover, on one of them there are tvvo stamps and 
over each appears a sıgnature 


On behalf of the plaıtıff criticism is made of the fact that only one of the 
attestıng vvitnesses vvho sıgned the first recerpt and neither of the attesting vvitnesses 
to the sıxnature on the second receıpt has been called "The first defendant and 
one of the attestıng vvitnesses to the first receıpt gave evidence İn addıtıon, persons 
vrho carted the rental paddy for the plaıntıff gave evidence “This evidence has 
been belreved and vve find nc sufficient reason for dısbeltevıng it, vvhich means that 
the findıng that the first defendant paıd hı rent must stand. 


"he Subordinate Vudge oördered each side to pay its ovvn costs, İt is said that 
he should have allovved the plaıntıff costs on the valuc of the land as he obtaıned 
a decree for possessıon. VVe consider that the Subordınate Tudge exercised a vvise 
dıscretıon ın ordering the partıes to pay their ovvn costs “The plaintıff had failed 
vvıth regard to an important part of his case and had supported it by false evidence. 


The memorandum of cross-obfections is dismissed vvith costs in favour of the 
first defendant. o 


KS Aöbbeal and memorandum of cross-obyections dismissed. 
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IN THE HIĞH COURT OF TUDICATURE AT MADRAS. 
PRESENT -—MR TUsrıcE VVADSVVORTH AND MR Tusrice RAyAMANNAR. 


Ponnayya Moopanar : A pğellant” 
0, 
Şuppammal and others Resbondents 


Azpard—Reference—Parlttes extcuting muchilika to arbitralor—Provision for filing of statemenis and examı- 
nation of untnesses—One ğariy bemg absent—Other side examıned and amard given —Vahdıty of atvard-—Vagueness 
Of reference— Masconduct of arbitrator 


The partıes to a sut executed a muchilika in favour ofa named arbitrator in the follovving terms : 
“ There has been some dispute betvveen individual No) T and individual Nos) 2 to 5 m respect of the 
settlement deed vvhıch has been executed by individual No i ofus in favour of individuals Nos o to 5 
ın respect of the former”s moveable and ummoveable properties and ın vtevv of the unnecessary 
expenses and losses and trouble vvhıich may befall the famıly on account of the said dısputes, vve have 
vvholeheartedly executed this müchilikA in your favour, agrecing that vve vvould file the necessary 
vvritten records as vvell as vvrıtten statements before you, vvıth regard to the aforesaıd dısputes that 
you may examıne us personally and also the saıd documents and statements, etc, that you may make 
an avvard accordıng to your consctentious opinion, and that. vve vvould abıde bv your decision and 
act accordıngiy İfany one ofuus should act ın deflance of the avvard to be given by you in pursuance 
of the saıd muchılıka vve agree hereby that the one-sıded avvard to be passed by you shall be final 
VVe shall produce the saıd docüments and the statements to be given by us, vvithin one vveek from 
thıs day İn case any one of us should fail to produce before you the statement of records, or if vve 
should fail to appear on the dates to be fixed by you or ifvve should fail to adduce proof through vvitnes- 
ses vve shall be bound by and act accordıng to thedecısıons to be given by you, and vve have executed 
"this muchilika agreeing hereby to the above terms” "he muchilika vvas executed on i8th .Vanuary, 
1940, but the arbıtrator fixed r8th October, 19402 as the date of the enquıry, and he sent Tegıstered 
notıce dated ıgth October, 1940, requırıng the partıcs to attend vvith their vvuitnesses and vvritten 
statements On 1öth October, an applıcatıon vvas made on behalf of one of the defendanis for 
adyournıng the case till the evening and the same vvas granted Tn the evening as there vvas nobody 
on defendants” behalf the arbıtrator examıned the"plaıntıff”s vvıtnesses and he announced hıs decision 
"ate that nıght On the succeedıng day he also sıgned an elaborate vvritten order vvhereby he held 
that the settlement deed vvas ınvalıd and should be set asıde 


Held, that the muchilika vvas nöt a mere agreement to refer thc dıspute to arbıtratıon but vvas 
atself an ınstrument makıng the reference, that there vvas no uncertaınty ın the reference and that 
the avvard passed vvas binding on the partıes 

Appeal agaınst the decree of the Court of the Subordınate Tudge, Tinnevelly, 
.dated r8th December, r943, ın O.S No 55 of ıg43 (O S No 1? ofigər, Subordi- 
nate l)udge”s Court, Tutucorin) 

P .N. Marthandam Pılla and C Rangasısamı Azyahgar for Appellant 

E Venkatesioaran and 4 V Atvudaıayagam for Respondents 

The Tudgment of the Court vvas delivered by 


VVadsıoorth, 7 — The appellant sued for a declaratıon of his title to the propertıes 
ın schedule A to the plaınt on the cancellatıon of the settlement deed dated 1 sth 
September, 1939, executed by him mn favour of defendanis 1 to 4 and alleged to 
have been so executed by reason of fraud, mısrepresentation, undue influence, and 
coercıon “The trial Court on the facts found that there vvere no materials to pustify 
a conclusıon that there vvas any fraud, unduc ınffuence, musrepresentatıon or coercıon 
invalıdatıng the settlement deed It also found that the avvard made by the arbı- 
trator, P VV g, on a reference by both partıes regardıng the dıspute arisıng out 
of the settlement deed vvas ınvalıd, not by reason of any mısconduct of the arbıtrator, 
but because of the ınvalıdıty of the reference vvhıch, according to the learned Tudge 
is not a complete reference, but only an agreement to make a reference at some 

“future date "The plaıntiff appeals. 


The plaımtifT vvas at the tıme of the suit aged about 5o Hıs first vvife died in 
1935 and ın rgğ6 he marreed a second vife By the first vvuife he had three daughters 
and one son Te eldest daughter ış the mother of the fourth defendant and the 
vvıfe of one Ghockalıngam vvho figures prominently in the case “The second daughter 
is the first defendant vvho ıs the mother of the second defendant The first defendant 
marrıied a brother of this Chockalıngam. "The third daughter is the third defend- 
-ant vvho herself married Chockalıngam after her eldest sıster”s death. The son 
—-— ——”—— “.....oQOUO .“........—“—. — —— 

x Appeal No 465 of r944 28th Tanuary, 046. 
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ded on the ogth April, 1939, and it is his death vvhich, it is alleged, upset the mind 
of the plaxmtıff to such an extent as to make him amenable to improper influence. 


At the tıme of the marçıage of the plaintiff to his second vvife there vvas:a settle- 
ment ır her favour of some property. "The settlement novv attacked vvas executed 
on the ışth September, I999, that ıs to say, nearly five months after the death of 
the settlors son. İt ıs evidenced by Ex P-r On the follovrng day the settloc 
executed a povver of attorney ın favour of his son-ın-lavv Chockalıngam vvith reference 
to certaın charıty properttes vvhich vested in the plaintiff, and three days later ihere 
yvas a sale deed executed ın favour of an alleged creditor Aİ the three docüments 
vvere taken to the regıstry office on the same day ş but there vvas some seven days 
delay ın the registration of the settlement deed About a fortnıght later the plamtıuff” 
executed Ex D-6 dated ırth October, 1989, vvhereunder he settled on his second vvife 
certaın Travancore properüttees not covered by Ex P-r On the r8th October, I999, 
the plamtıff-appellant executed a cancellatıon deed vvhich vvas düly registered and 
thereafter, on the osth October, he sent a notıce to the defendants, Ex P-s, ın vvhich 
he sets forth at consıderable length hıs present case that he vvas vvrongly ınfluenced, 
tricked and defrauded vvhen ın a state of depression ovving to his loss and improperly 
induced to execüte a settlement deed As the result of this notice there vvas contest 
over the patta transfer proceedıngs and vve are ınformed that there vvas also pro- 
ceedıngs before the Magıstrate under section 144 ofthe Code of Criminal Procedure. 
On ı8th Tanuary, ıg4o, Ex P-6 vvas executed "This purports to be a muchilika 
ın favour of the arbıtrator, P VV o, executed by the settlor (plaıntıff) and by the 
first and thırd defendants, hıs survıving Ğaughters, by Chockalınga as father and 
guardıan of the miınor fourih defendant, and by Arumuga Naımnar as father and 
guardıan of the minor second defendant "This document recites 


€ "There have been some dısputes betvveen individual No ı and individuals Nos, 2 to şin respect 
of the settlement deed vvhıch has been executed by individual No 1 of us in favour of individuals 
Nos 2 to 5 ın respect of the former”s moveable and rmmoveable properttes and vvhıch has been register" 
ed on ?7th September, 1939 . and ın vievv Of the unnecessary expenses and losses and 
trouble vrhich may befall the famıly on account oftthe said disputes, vve have vvholeheartediy executed 
thıs muchılıka ın your favour, agreemg that vve vvould file the necessary vvrıtten records as vvell as 
vyritten statements before you, vvıth regard to the aforesaıd dısputes that you may examıne us personally 
and also the saıd documents and statements, etc, that you may make an avvard accordıng to your 
conscientious opinion, and that vve vvould abıde by your decision and act accordingiy If any one 
of us should act ın defiance of the avvard to be given by you in pursuance of the said müchilika vve 
agree hereby that the one-sıded ağşyvard to be passed by you shall be final VVe shall produce the said 


documents and the statements to be given by us, vuthin one vveek from this day İn case any one 


of us should fail to produce before you the statement or records, or if vve should fail to appear on 
the dates to be fixed by you or if vve should Fail to adduce proof through vvitnesses vve shall be bound 
by and act accordıng to the decısıons to be given by you , and vve have executed thıs muchilika agreemg 


hereby to the above terms R g 

"The arbıtrator, P. VV. g, ıs apparently a man ofgreat vvealth and considerable standıng 
and he appears to have been somevvhat lersurely ın takıng the enqumy According 
to hıs evidence, vvhich the learned trial Pudge belleves, he vvas eventually pressed 
by the plaıntıff and his son-ın-lavv Chockalıngam to take up the arbıtratıon at once, 
and as a consequence of thıs pressure he fixed ı8th October, as the date of the 
enquıry, and ın order that everything should be on record, he also ıssued registered 
notıce oide Ex. P-7, dated ışth October, 1940, Trequiing the partıes to attend vvıth 
their vnitnesses and to file vvritten statemenits of their contentions, İt is common 
ground that these notıces vvere receıved. On the İ?th October, Chockalıngam 
despatched a notice to the arbıtrator by registered post, "This recites the fact 
of the reference to arbıtratıon and states that the date of the hearıng bemg fixed 
for ı8th October, and notıce havıng been given, the sender vvent to "Tinnevelly 
and made enquırıes “in order to prepare the statement and getıt ready ” and then 
he vvas told that it vvas ımproper to refer a matter to arbıtratıon on behalf of mınors 
and that thıs might lead to İıtigation after the münors attaıned mayority "Therefore 
he vvas giving nötice that, inasmuch as the müuchilika is beyond the authority 
of the vriter he ıs not vvillmg to have the hearıng completed. "This notice, being 
sent by registered post, took tvvo days ın transıt, İt appears to have been delivered 
on the ıoth October, in the vıllage, but the addressee being absent it vvas taken 
back and eventually delivered to him on the zond. Meanvvhile the arbitrator, 
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P, VV g, took up the enquiry on the morning of the i8th October. He vras then 
informed by the husband of the first defendant, D VV o, that Chockalıngam vvould 
arrıve at 5 p m vvith vvitnesses and ask for tıme and aacordıngly an adıournment 
vvas given until that time At 5 p.m: nobody vvas there on behalf of the defendants. 
The arbıtrator therefore proceeded to examıne a number of vvıtnesses produced 
bəy the plaıntıff and late at night, on the conclusion of the enquıry, he announced 
hıs decision that in the circemstances the settlement deed should be set asıde. This 
decısıon vvas embodred ın a fairly elaborate vvritten order vyhich vvas completed the 
folloveng day and signed by the arbitrator. 


A great deal of the yudgment of the trial Court is taken up vvith a consıideration 
of the cırcumstances on vvhich the plaintiff relies as indicating that the settlement 
deed Ex P-ı vvas brought about in such circumstances that it never vvas a valid 
document, VVe do not propose to go into this evidence at length because ıt seems 
to us perfectly clear that the trial Court is right in coming: to the conclusion that 
there vvas nothıng ın the vvay offraud, mısrepresentatıon, undue influence or coercion 
such as to yustify the setting asıde of this deecd No doöubt the deed vras executed 
vvhen the plaıntıff vvas stayıng vvhere he vvas to some extent subyect €o the ınfluence 
of the benefictarıes and it may be likely that he vvas persuaded by them to make the 
güfts that vvere embodied ın the deed İt is equally clear that after he completed 
thıs transactıon he vvent elsevvhere and came under the ınfluence of hıs second 
vvıfe”s relatıves and he vvasthen persuaded to make a substantıal settlement ın favour 
Of the second vvife "The fact that the pləmtiff is amenable to persuasıon ıs by no 
means a suflicient ground for settıng asıde transactıons vvhich he has executed vvhen 
in full possessıon of hıs faculties. "The theory that he vvas so beside himself vvrth 
grief as not to knovv vyhat he vvasdomg is on,the face ofit absurd, for these transactıons 
took place nearly five months after the death vvhıch ıs alleged to have upset hıs 
equanımıty “The plaıtıffıs not a young boy , nor is he an old man ın his dotage. 
He ıs a man ın the prime of İlfe and his evidence in the box shovvs that he is not a 
person of a lovv grade of ıntellıgence Nor is doubt throvn on the valıdıty of this 
settlement deed by the fact that he bestovved some of hıs best properttes upon hıs 
daughters and theır offsprıng vithout making any immediate provision for his second 
vvıfe, vvho, though young a vvoman, vvas childless After all he had already made a 
settlement on the second vvıife, and as the events shovv, he vvas prepared to make a 
further settlement vvhich vvould be a fair provision for her and any chıld that she 
muıght have. "The plaintiff in his anxıety to make up a case of undue influence 
falsely stated that the propertıes covered by Fx P-r vvere vvorth Rs 30,000 and 
for that false statement he has had to pay a quıte excessıve court-fee. The obyect 
Of hıs prevarıcatıon vvas cleariy to make out that the settlement in favour 
of the defendants vvas a settlement of substantıally all hıs property, vvhıch vvas 
certaınly not the case "The learned Tudge of the trial Court finds that the pro- 
pertıes covered by Ex P-r vvould be vvorth not very much more than the amount 
of Rs 4,000 at vvhich they vvere valued in the deed itselfand that the amount bestovved 
upon the second vvife by the later deed Ex. D-6 ıs not totally dısproportionate. 
There are, therefore, ın the cırcumstances of the executıon of this deed and the 
conduct of the plaıntıff himself no materıals sufficient to Şustify a conclusion that 
it vvas ab ımho a vold or voidable document 


Thereıs, hovvever, the decısıve fact that the dıspute betvveen the partiesregardıng 
the valıdıty of Ex P-rı vvas referred to ön arbıtrator vvho, after vhat appears to have 
been a regular enquıry, has found that the settlement should be set asıde. If thıs 
findıng bınds the partıes, vvhatever vve may think of the merits of the contentions 
placed before the arbıtrator, the plaıntıff ıs entitled to treat the settlement as void. 
Novv the learned Subordınate Tudge has come to a conclusion vvhich vve find ıt 
rather dıfficult to understand He pounts out that the muchılıka Ex P-6 requıres 
the partıes to produce statements before the arbıtrator at some later date and he 
observes : 


“€ The vhole of this müchilika broceeds on the footing that the matters ın dıspute betyveen the 
partıes had to be later menttoned to the arbıtrator by them and that thıs muchiılıka ıs only an agreement 
to refer their dısputes and not an actual reference” 
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and he comes to the rather surprısıng conclusıon that because one set of partıes 
dıd not sppcar and make a statement regardıng their claıms, there vvas no actual 
reference at all vyhich the ,arbıtrator vvas competent to decide.  Qurte clearly this 
muchulika Ex P-6, ıs not, and docs not purport to be, a mere agreement to make 
a reference at some future date (It ıs no doubt an agreement and so must neces- 
sarıly be any reference to arbıtratıon outsıde the Court. But ıf ıt purports of itself 
to be anınstrument vvhıch clothes the arbıtrator vnuth yurisdiction to make an en- 
quıry and give an avvard, the fact that the enquiry isto take the usual form of getting 
vəritten statements from both partıces and examınıng vntnesses before the avvard ıs 
given, 18 certainiy not a ground for holding that the agreement ıs not a reference 


At attempt has been made ın the course of argument to put the obğection ın 
rather a different vvay It has been suggested that although the partıes dıd ıntend 
Ex P-6 to be a reference to arbıtratıon, the subyecişmatter of the dıspute ıs descrıbed 
so vaguely that the contract embodıed ın the reference must be deemed to be voıd 
for uncertaınty “This contention müst also fail "There is, in our opinion, no uün- 
certainty vvhatever about thıs reference. "The document refers to the dıspute betvveen 
the partıcs ın rqspect of the partıcular settlement deed of vvhıch full details are given. 
"The attıtude of the plaıntıff in attackıng this settlement deed has already been set 
forth at some length ın the notuce Ex P-s given to the defendants and the dısputes 
had been to a consıderable extent crystallısed ın the patta transfer proceedıngs and 
the erımınal proceedıngs Everybody knev” vvhat the dıspute vvas about and vhat 
vvas the attıtude of both the partıes There ıs no such uüncertaınty regardıng the 
matter referred as could not be cleared up ın a very brtef enqurry by the arbıtrator. 
It is, möreover, nöt the rule that an agreement to submıt a dıspute to arbıtratıon 
should set forth ın full detail every” matter vvhich is in dispute A common form in 
use ın England ıs “ All dısputes arısıng out of the contract ” and ın Russell on 
ee Arbıtratıon ” the suggested form for submıssıon to arbıtrators of dıisputes arısıng 
out of a contract for purchase runs as follovvs 

ge VVhereas by an agreement dated and vvhereas dısputes and differences exist 
betvveen the saıd (vendor) and the saıd (purchaser) respectıng the said agreement and othervvise 
relatıng the promıses Novv these presents vvıtness that ıt ıs hereby agreed as follovis, that ıs to say 
1) All dısputes and dıfferences vvhich exist betvveen the said partıes, and also all other dısputes and 
dıfferences that may, at any time or times before the last ten days immedlately preceding the day 
vyhich shall be appornted by the arbıtrator heremafter named for his first sıttıng in the arbitratıon 


to be made ın pursuance of theşt presents exist betvveen the saıd partıes, or any matters and things 
relatıng thercto, or arısıng out of the saıd agreement, shall be referred to the arbıtratıon of 93 


VVhen such a vvide form is prescribed in the standard vvork for arbitratıcn, it seems 
to us absurd to contend that the much more precıse indicatıon of the subyect-matter 
of the dıspute referred to the arbıtrator ın this case is, of such üncertaimty as to make 
the agreement voıd VVe have no doubt that the reference to arbıtratıonın Ex P-6 
is complete and sufficient 


An attempt has been made to suggest that the avvard ıs bad by reason 
of some not very clearly defined mısconduct on the part of the arbıtrator “Ihe 
arbıtrator is alleged to have rushed the enquiry and not given time to the defendants 
to resile from the arrangement "The arbıtrator himself has said that he vvas bemg 
pressed by both partıes to finısh the vvork and that he gave an adyournment of the 
extent asked for by D VV z on the day fixed for the arbıtratıon Hıs evidence 1s 
accepted by the learned trial Tudge and vve see no reason to take a different vievv. 
Nor can vve accept as proved some vague "suggestions that there may have been 
masconduct in avoldiıng the recerpt of cancellatıon notice until after the result of 
the arbıtratıon had been reduced to vrıting. "The arbitrator is evidently a man of 
local position and there is no apparent reason for him to favour eıther sıde 


A further poınt taken by the respondents relate to the posıtıon of the mınors 
vnih reference to thıs avvard No doubt the reason given by Chockalıngam for 
resılıng from the arbıtratıon agreement vvas a doubt raısed regardıng the legalıty 
of arbıtratıon on matters in vvhich mınors vvere concerned But there is no specific 

1ca.ın the defendanis” vvritten statement that the avvard ıs not bindmg on the minors 
aş such or that ıt is invalıd because it is the result of a reference vvhıch vvas not for 
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the benefit of the mınors or vvas the result of mısconduct on the part of the mınors” 
guardıan İt cannot, vee think, be contended that the natural and legal guardian 
of a minor is incompetent to make a reference to arbıtraflon on a matter vnth regard 
to vvhıch a reference ıs for the benefit of the mınors “The cases on the poımt are 
summarısed in Ram Ram v Sahgramı "YVhe question vvhether the minors ven 
they attaın mafority can attack thıs arbıtratıon or claım anythıng under the settle- 
ment deed as unaffected by the avvard of the arbıtrator, ıs one vvhıch vve cannot 
novv decide and vve leave it open to be decided if and  vrhen it is raised before a 
competent Court by the mınor executants, second and ifourth defendants on 
attaınıng maşyority “For the present it is sufficent to state our opınıon, that the 
plaıntıff ıs entitled to clam that by reason of the avvard ”" of the arbıtrator, the 
settlement deed has been cancelled and that he has arıght to recover the propertues 
granted thereunder R 


The posıtıon ofone item of these properttes is peculiar "The plaint seeks rehef 
only in respect of the properties ın sehedule A İtem z of schedule B vvas sold by 
defendants rı to 4 under Ex D-4 on soth December, r939, to the fifth defendant. 
Thıs sale vvas after the plaıntıff purported to cancel Ex P-ı but before there vvas 
any reference to arbıtratıon “The curıous feature of the present case ıs that the 
plaintıff also asserts that he has sold this item to a third party and he does not clamm 
any relief vuth reference thereto Yet he ımpleaded the fifth defendant ın the 
suit and he has ımpleaded him mn the appeal, asserting that he is a necessary party. 
It seems to us that ın vtevv of the fact fhat the plaıntıff ıs not clarmıng any right 
ın this property növ and in vtev of the fact that the fifth defendant obtamed tıtle 
at a tıme vvhen there vvas subsıstıng an apparently valıd settlement deed ın favour 
of his vendors, the suit had necessarıly tö be dısmıssed so far as he vvas concerned 
vvith costs and he ıs also entitled to the dısmissal of the appeal as against him vuth 
COSİS 


In other respects the appeal ıs allovved and the plaıntıff vuill have a decree 
declarıng hıs right to the propertues in schedule A, the settlement deed beımg cancelled 
in so far as ıt relates thereto, subyect, hovvever, to any rıght vvhich the minor defend- 
ants may have on attaınıng maşyority to attack the avvard vvhich is the basıs of this 
decision The plaintiff vvill also be entitled to recover possession of the property 
ın schedule A and mesne profits from the date of the plaınt 


As regards the costs payable by defendants 1 to 4 it seems to us that the amount 
of costs has been unduly ınflated by the untrue assertıon of the plaıtıff that the 
propet ttes vvere vvorth Rs şo,ooo vvhen they are ın fact vvorth approxımately Rs 4,00o, 
The plaıtıff vnll therefore be entitled to recover cösts in the suit and ın the appeal 
from defendanis ı to 4.at the rate at vvhıch they vvould have been payable had the 
suıt and appeal been valued at Rs 4,000 


BVV. — Ağbeal allomed. 
IN THE HIGH COURT OF VUDİICATURE AT MADRAS 


PRESENT — MR Qİusrıce HAPPELL 


Lıngala Bugga Reddıi ..  Aöğellani” 
0, : 
Yennam Pedda Yerıkala Reddı and others Resbondenis 


Handu Lam—Promassory note by father—Sınt by endorsee against the executant unthout imöleadıng sons— 
Decree—Subsequent barhıtıon betoeen father and sons—Raght of decree-holder to öroceed ın execuhon against the 
broberty ın the hands of the sons—Cunl Procedure Code (V of 108), secttons bo and 53 


The appellant, an endorsee of a promissory note executed by a father alone, obtaıred a decree 
agaınst the father He and hıs sons, the respondents, dıvıded subsequentiy An applıcatıon under 
sectıons 5o and 53, Civil Procedure Code, vvas taken out by the decree-holder agaınst the respondents 
to have them made parttes to the executıon applıcatıon (On the questıon vrhether in the cırcumstances 


Iı (i9i1) 14 CL. 168 
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the decree-holder vvas entıtled to proceed agsınst the coparcenary property ın the hands of the res- 
pondenis ın executıon or vvhether hıs remedy vvas not to proceed agaınst thıs property by vay ofa 
separate suit, 


Heldy that ıt had no doubt been held that vvhere the sons had been ımpleaded, though exonerated, 
the decree-holder could proceed against the interest ofthe sons after partıtıon , but there vvas no autho- 
rıty for the vevv that thıs procedure could be adopted vvhere the sons vvere not partıcs at all to a suit 
brought by an endorsee of a promıssory note executed by the father, 


Venkatanarayana Rao v Somaraşu, (1987) 2 ML) aşı İLR ( 1937) Mad 88o (F.B )ş dıstınguıshed, 


Appeal agaınst the order of the Dıstrıct Court of Kurnool dated the ı2th day 
of February, 1945, and made ın A S No 52 Of 1944, preferred agaınst the order 
of the Court of the District Münsiff of Nandyal dated 1rth March, 1944, and made 
in E.A No 6rı5 ofıgAığ,ın E P No 318 of ı943in O S No rög of ioqı 


P, Satyanarayana Rao for Appellant 
Respondents not represented 


The Court delivered the folloving 


TUDGMENT — The appellant obtamed a decree against the father of the res- 
pondents ın O” S No rög of ıgar on əoth October, 1941. Subsequently the 
respondents and theır father dıvided and this appeal arises out ofan applıcatıon by 
the appellant under sections 5o and s of the Code of Civil Procedure to have the 
sons made partıes to (he executıon applıcatıon and to proceed ın executıon agaınst 
their shares "The petutıon vvas allovved by the Dıstrıct Munsiff , but the Dıstnct 
Tudge of Kürnool allovved the appeal to” him and dismissed (he applıcatıon. 


The question is vvhether in the circumstances of the case, the decree-holder 
vvas entitled to proceed against the copaycenary property ın the hands of the res- 
pondents ın execution or vyhether his remedy vvas not to proceed against thıs pro- 
perty by vvay of a separate suit In myopinton, the decision of the: District 
Hüdge is correct, İt has no doubt been held that vvbere the sons had been ımpleaded 
though exonerated the decree-holder could proceed agaınst the ınterest of the sons 
after partıtıon , but there ıs no authorıty for the viev that this procedure can be 
adopted vvhere the sons vvere not partıcs at all to a sunt brought by an endorsee 
of a promıssory note executed by the father In Venkatanarayana Rao v. Somarayul, 
the decree vvas agaınst the father ın hıs capacıty as manager of the famıly "The 
appeal fails and ıs dısmissed? As the respondent is not represented, no order ıs made 
as TO cOsts 


K.C. Aöğeal dismissed, 





IN THE HIGH COURT OF (UDİCATURE AT MADRAS. 
PRESENT — Mh YTuosrice CHANDRASEKHARA ATYAR 


Subbıah Piıllai ... Aibbellant” 


0. 
Muthathal Achı . .  “tesbondent, 


Stamb Act (II ef 1899), sechon 85—Scobe and effect—Usufruciuary mortgage eudenced by unstamöed 
documents—İnoahdıty — Mortgagee admıttıng fossession and cigaming breseribhive right under the imvalıd mörtgage 
—Sınt by morigagor to redeem groğerl) —İf barred 33 


In a surt for redemptuon of a usufructuary mortgage created under an unstamped per: though 
the plaıntıff cannot rely on any secondary evidence of the unstamped our, vrhere the mortgagee 
had ın a prıor sürt admıtted that he had acquıred title as usufructuary mortgagee by enyoyment for 
over the prescrıptıve period, the mortgagee cannot deny the mortgagor”s rıght to redeem the property, 
VVhere the maurts vvere relied on not as evidence ofa mortgage sought to be redeemed but only to shovv 
hovv the prescrıptıve right vvas created in the defendant, the suıt ıs maıntaımable. 


Thanı Besbiv  Tıurumalasabba Palas, (go?) 17 ML go8 ILR soMad 886, dıstınguıshed 
—üaaak““—““—— ——— — —.— ——-—”..—— 
I (1937)2 MLV osr-ILR (1937) Mad 88o (FB). 
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Appeal agaınst the decree of the Court of the Subordınate Pudge, Sıvaganga, 
in A. S No Ör of ı944, preferred agaınst the decree of the Court of the District 
Munsiff, Sıvaganga, ın O S No 85 of 1943 . 

T. Krıshna Rao and R Subrahmanyam for Appellant 
- V. Ramasıtamı Aıyar for Respondent. 

The Court delivered ethe follovving 


TupGMENT —The defendant has preferred this second appeal and he repeats 
the contention taken by him before the lovver Coöurts that as the usuiructuary 
mortgages novv sought to be redeemed by the plaıntıffevere evidenced by unstamped 
murıiş or cadan leaves, no proof is admıssıble in support of the clarm for redemption 
and that even if the defendant has admıtted that he vvas holdıng under such mort- 
gages, ıt vvould be of no avail to the plaıntıiff, as the admıssıon vvould only be secondary 
evidence of the contents of the uunstamped documents vvhich nöt only could 
not be receıved ın evidence, under section 5 of the Stamp Act but should not 
even be acted upon for any purpose vvhatever. "The decision in: 7hayı Beebı v. 
Turumalmabba Paılla:1 is strictiy relied on in support of this position. 


As pornted out by the learned Subordınate Tudge, the unstamped muss must 
be vvith the defendant and he vvould not produce them "Tıs by itselfis not hovvever 
a fact of any ımportance ın connection vvith the question növv raised, because, once 
it ıs conceded that the mortgages are evıdenced by unstamped documents, even 
theımr suppresson by the defendant vroufd not render the position for the plaıntıff 
any the better as the prohıbıtıon ın section g5 vvill be attracted and come into play. 
"The several murss under vyhich the usufructuary  moörtgages vvere created are 
referred to ın the plaınt on the strengtla of the recıtals n Ex P ö,an assıgnment 
in favour of the defendant by the orıgınal othıdar or his legal representatıves The 
defendant resısted the redemptıon only on this ground and no other, Though he 
had pleaded that he vvas the ovvner ofthe property he conceded later that the plaıntıfis 
vvere the ovvners He did not state ın his vvritten statement ın so many vvords 
that he held possessıon under the usufructuary mortgages referred to ın the plaınt 
and this sılence on his part entitled the: District Münsiff to say that the possession 
of the defendant and hıs predecessor ın title of the rest of the items for more than 
ı2 years prior to sultis not that of a usufructuary mortgagee But, on appeal, the 
defendant”s vakıl conceded that hıs citent vras in possession only as a. usufructuary 
mortgagec and that he had acqurred tıtle as usufructuary mortgagec by enyoyment 
for over the prescrıptıve period 

Thanı Beebı v Torumalatağğa Pıllar:1 vvould apply if the suit vas merely one for 
redemptıon of the usufructuary mortgages created under the unstamped rış. 
But the plaıntıff has taken care ın this sul to say (ozde paragraph 1o of hıs plaınt) 
that he seeks to redeem from the defendant vrho had held possession as a usufructuary 
mortgagee under documents not valıd in lav” to create any such rightsin his favour, 
"The defendant cannot deny the plaıntıff”s right to redeem this usufructuary mörtgage 
right vvhich he so acqured by preseription. The dates given for the cause Of actıon 
in paragraph ıq vvere referred to by Mr T Krıshna Rao, the learned advocate 
for the appellant, ın support of hıs argument that the suut vvas to redeem the 7z7z 
mortgages But the dates vvould have had to be given even vüth reference to the 
prescrıptıve rights acquired by the defendant by reason of possession for over 12 
“years under mortgages not valıd in" lavv Tüis is not a case vvhere the plaintıff 
seeks to redeem a mortgage, and being unable to establısh it, vvants to redeem another 
mortgage, admıtted by the defendant The marıs vvere set out ın the plaınt only 
to shovv that ınvalıd mortgages vvere created ın favour of the defendant, gıvmng 
rıse to a prescrıptive right as usufructuary mortgagee in defendant”s favour. “Tİhis 
prescrıptive title vvas admıtted by the defendant "The learned Subordinate Tudge 
allovved redemption on this basıs and 1 do not think that he vvas vvrong. 


The second appeal ıs dısmıssed vvith costs. No leave. 
KS. —— Abbeal dismissed, 
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IN THE HIGH GCOURT OF TUDICATURE AT MADRAS. 
PRESENT .—MR. Tusnice VVəapsvvonTE AND Mn. /usrice RAyAMANNAR. 
M Y.A. A Nachıappa Chettar ... Aöğellant” 
0, 
M. Y A A Muthu Karuppan Chettuar and others , . Hüesbondenis, 


Ciunil Procedure Code (V of 908), section 16—Stat for bartıtion of immoveable broğerly in Ceylon beng 
assels of möney-lending firm. oroned by a Hindu gont family in British İndia Türısdiction—Sunt if can be 
treated as one for takıng accounts of a dissolved bartnershib or for enforcement of a trust—Laso abblıcable to 
transfers of ymmoveable brobertiy —Hındu Lat— font famıb —Father—İf can disbose of broberty by ünll or 
gut— eshtabagam—/” bermissible—Copa rcener menttoning: ivalıd mül in müchilika” agreeing to division 
by) a banchayat—İf bar to subsequent questtonng ihe vahdıty of sach transfer 


A Brıtish İndian Court has no yurisdiction to decrec a division of immoveable properttes sıtuate 
ın Ceylon or even to decree that such properttes are partıble Tomnt famıly properties Such property 
cannot be treated as personalty for purposes of yurısdıctıon “The fact that the properttes are assets 
acqured by a money-lending business ovvned by a Hindu yomnt famıly ın India vill not have the effect 
of converting them into partnershıp assets so as to enable the British Indian Coürt to treat the suut 
as one for the takıng of accounts of a dissolved partnershıp Nor can the suit be treated as one for 
the ““enforcement ef a trust”” so as to enable the Brıtısh Indıan Court to act ın ğersonam “Yhe 
manager of a şort Hmdu family is not under any of the vvell-knovvn obligatıons of a trustee vvith. 
regard to the admınıstratıon of the funds of the famıly 


A capacıty to alıenate ımmoveable properttıes by vvill is göverned by the /ex sif 


But ıf the propertıes vverc sıtuate ın British İndia the Hindu Lav vrill be applıcable and the 
father ın a yornt famıly cannot dıspose of famıly prqperty by vvill, settlement or gift VVhat is knovn. 
as zeshtabagam ıs novv obsolete 


A coparcener executıng a muchilika agreeıng to a dıivision ofproperties by a panchayat mentioning 
the ınvalıd transfers by gift or vall, vvill not he barred from questıonıng their valıidıity by the applıcatıon. 
of any prınciple of election or ratification or doctrinş of approbate and reprobate as even an admıssıon 
made on a vvrong ımpression of the lav, vill not bind the party 

Appeal agaınst the decree of the Court of the Subordınate Tudge, Devakottah, 
in O S No 54 of ıg4z 


V Ramasıvamı Ayar for Appellant. 


The Advocate-General (K Fayah Aəyar), R Rangacharı and S Tyagaraşan 
for Respondents 


The Tudgment of the Court vvas delivered by 


Fapamannar, 7 —The plamtıff, vrho is the appellant and ihe first defendant 
v/ho is the first respondent are the sons of one M Y A Annamalaı Chettiar The 
plamdtiff isthe son by the second vife and the first defendant by the first vvife. 
Defendants ə to 4 are the sons of the first defendant. The fifth defendant ıs the 
mother of the plamtıff and the sıxth defendant is his siseerr Annamalaı died on 
röth September, rg36 Before hıs death he executed on örst August, 1926, a vvill 
(Ex D-ı) in and by vrhich, after statıng that he ovmed a money-lendıng firm ın 
Puttalam and ımmoveable propertues and moveables, etc , mn Kararkudıi, he appointed 
UVVO p€TSOnS as executors and provided that his eldest son, the first defendant, should 
get ımmoveable property vrorth Rs ş5,ooo as yeshiabagam from and out of his propertues 
after his İfetime He also made certain provisions for his yünior vvife and others 
and finally dırected that all hs remaımıng moveable and immoveable propertres 
should be taken by his tv sons, the plarntıiff and the first defendant, ın equal 
moletiess On the same day he executed a povver of attorney ın favour of one 
Lakshmanan Chetttar conferring on him poveer to sell to any person all or any of 
his lands, leases and charges and to sıgn and execute all necessary transfers and 
other ınstrumenis and to execute a deed of gift of the propertees that he possessed 
ın Puttalam ın favour of his sons Müthukaruppan and Nachnappan (first defendant 
and plaıntıff) In pursuance of the povver conferred on him by this document, 
Lakshmanan Chetttar on behalf of Annamalaı Chettuar executed on ond September, 
1920, tvvo documents, gəz , (r) a deed of gift of properties valued at about Rs r,65,o00- 
ın favour Of the first defendant and the plaıntıff ın equal moreties (Ex D-g), (2) a 
deed of sale ın favour of the first defendant alone of rmmoveable propertues for a. 
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sum of Rs go,soo, the consideratıon bemg stated as a portion of the sum agreed 
to be paıd by the vendor, : €, Annamalaı, to the first defendant at the trme of his 
(Annamalars) second marrıage (Ex 29-a) On the same day one M Y. A: Chı- 
dambaram Mudalı, another agent of Annamalaı, made ın favour ofthe first defendant 
a transfer ofa leasehold of certain properües for a consideration of Rs x,soo (Ex. 29-b). 
Admıttediy this 1easehold right belonged to Annamalaı himself All these three 
documents related to ımmoveable propertiesın Ceylon and vvere registered there 
on ı8ih September, 1926 


The first defendant vvas a mınor at the tıme of his father”s death, but attaıned 
mayorıty soon thereafter and the estate appears to have been handed over to hım 
by the executors sometıme ın ıgğr and ever since he has been in control of the 
affaırs of the famıly ıncluding the business “The plamtiff attamed maşority in 
April r939, and vvas marrieed in May 940 Sometime before the marriage there 
appears to have been an attempt to brıng about a dıvısıon by a Panchayat. 
Ex D-rr isa müuchilika executed both by the plamtiffand the first defendant on the 
ıst May, 1940, in vhich they both agree to arrange for a Panchayat bemg constıtuted 
in the month of Anı that year and for a partıtıon to be effected vvıthin Avanı “The 
legal effect of this docüment vrill have to be considered later İt. is enough novv 
to state that nothing came out of thıs muchilika On the ist December, 1941,. 
the plaınuff issued a notice demandıng: partition and the suut vvas filed on the I?th 
Tune, 1942 

Accordıng to the appellant”s allegattons ın the plaımt the famıly properttes 
comprısed the folloving (1) İmmoveable properttes in British İndia set forth m 
S chedule A to the plaınt , (2) A money-lendihg firm at Puttalam ın Ceylonş 
and (3) Moveables ın the shape of yevvels and sılver vvaie 

The plaıntıff alleged that his father had no povver of dısposıtıon, as the properties 
belonged to the yomt famıly and the vvıll vvas consequently vordi He also averred 
that the provısıonın the vill allotting immoveable properties vvorth about Rs 35,0oo 


to the first defendant as an extra share vvas ınvalıd and not bındıng on him. He 
prayed for ihe follovıng reliefs 


(a) ühat an account may be taken of the yoint properttes of the famıly : 
(5) that the first defendant may be dırected to əfender an account of his 
management of the famıly properttees ıncludıng the firm of M Y A at Puttalam, 


(6) that a scheme may be settled for the due management of the charıtıes 
mentioned in the schedule sn/?a , 


(4) that after providing for the interests of the fifth and sıxth defendants 
hereın, the 2oza fide habılities of the family, if any, be dıscharged and the residue 
of the property of the said famıly may be dıvided betvveen the plaıntıff and the first 


defendant ın equal shares, defendants o to 4 continug to be yomt along vvıth the 
first defendant , 


(e) for the appoıntment of a receıver of the famıly properttes and to ıssue 
an ınyuncton to restraın the first defendant from sellıng, chargıng or othervvıse 
dısposing of any of the family propetttes , 


(f) for the appomtment of a Commissıoner to divide the port family pioperties 
by metes and bounds , 


: ( da 57 first defendant may Be dırected to pay the costs of the suit to the 
piamtıli, an 


(2) for such other relefs as the Court deems fit 


The schedule to the plaımnt descrıbed the immoveable properttes situated in 
British İndia. 

The vvritten statement of the first defendant vvho vvas the mam n contestıng 
defendant ıs the most matenal ın the case and brought out many facts not even 
adverted to ın the plamt Tühe first defendant pleaded onter aza that the Gourt 
had no yurisdiction to entertain the suit inso far as itrelated to immoveable properttes 
sıtuate in Ceylon , the plaınt never made mention of any immoveable properties 
in Ceylonş but ıt is novv common ground that there are ımmoveable properties of 
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cconsıderable value ın Ceylon, erther acquired vuth the profits of the money-lending 
firm, or formıng the assets of the firm “The first defendant further stated that ıt 
“vas perfectly competent to hıs father to dıspose of his properttes in Ceylon by vli, 
because the yoınt famıly system vvas unknovvn to the lavv as admınıstered in Ceylon. 
He referred to the three documents of September, rg26 executed by his father”s 
agent already mentıoned His case vvas that the tvço documents in his favour 
vvere executed ın dıscharge of a promiıse by hıs father at the tıme of his second 
marrıage vvith the plaintiff”5 möther "The first defendant also relted upon the 
mmuchilika dated ist May, 19q4o, and pleaded that the plamtıffvvas precluded thereby 
from ımpeachıng any of the conveyances by his father ın hisfavour The first 
defendant vvas othervvıse vvilling: to a partition of properttes situate in British İndia 

There vvas a reyomnder by the plaıntiff in vyhich the validity of the conveyances 
velied upon by the first defendant vvere rmpeached and tt vvas also stated that they 
“vere executed merely for avoıdıng the heavy death duttes prevaılıng ın Ceylon 
and vvere never ıntended to be real transactıons governıng the rights of the famıly ... 
The plaintuff further stated that the documents had been executed by persons not 
duly authorısed, 

Issues vvere framed both on the merits and on the question of yurisdiction “The 
learned Subordinate Tudge held that he had no yurisdiction to entertaın the suit 
in respecit of the ımmoveable properties ın Ceylon and made a decree ın favour 
of the plaıntıff for partıtıon of the rmmoveable properttes in British İndia and for 
dıvisıon of the moveable properties existfhg in Ceylon including the money-lending 
firm ın Puttalam, but excluded from the scope of the decree the ımmoveable propertues 
sıtuate ın (Ceylon 1n determming the income from the immoveable pro- 
perttes in Ceylon as part of the assets of the business, the ıncome derived from the 
propertues conveyed to the first defendant by the tvvo deeds referred to ın the vvrıtten 
statement vvas dırected to be excluded from the account, as the tıtle of the first 
defendant to these properttes could not be determined here A Commissioner vvas 
“appointed for dıviding the British İndian properties by metes and bounds into tvvo 
equal shares of vvhıch the plaıntiff vvould be entitled for delivery ofone share. “There 
vvas also a decree ın favour of the plaımtıff for a half share of the net assets of the 
money-lendıng business in Puttalam, 


The fifth and sıxth deftendants had made clarms for maıntenance and resıdence 
and for an account of certaın moneys deposiıted vvith the famıly and the Subordınate 
“udge made certaın directions regarding them, vvhich  vvill be referred to İater on. 
The plaıntıff has filed this appeal in respect of the mmmoveable properttes in Ceylon, 
vvhich have been excluded from the decree made by the trial Court and the fifth and 
sıxth defendants have filed a memorandum of cross-obyectıons in respect of some 
of the reltefs clarmed by them 

To decide the question öf yürisdiction raised in this case, it is necessary to re- 
capıtulate the follovvıng facts “There ıs a yomt family business at Puttalam in 
“Ceylon "There are ımmoveable properties in Ceylon, vvhich have either been 
acquıred out of the profits of this business, or düring the course of the business by 
being bought in in discharge of debts ovving to the business Out ofthese, properties 
Of a stated value of Rs 35,0oo have been conveyed by the father to the first defendant 
alone by means of tvvo documents executed ın Ceylon The plamtifTf  challenges 
the valıdıty of those transfers. "There ıs, therefore, a dıspute as regards the tutle 
to the ımmoveable properties comprised in these deeds. "The plaitiff claıms a 
half share ın these propertıes as vvell 

It ıs necessary to state at the outset that for the purpose of decıdıng this questıon 
the suit should be considered to be an ordinary suit for partıtıon of yomt famıly 
propertues ın vvhıch nier ala there is a dıspute as regards the partıble nature of 
certaın ıtems of ımmoöveable property "There are of course the incidental reltefs 
of accountıng, İramıng of a scheme for the managment of the charities, the appoint- 
ment of a recerver, etc , but these are not really material. Essentrally the surt is one 
for partıtıon of vvhat are alleged to be the properttes of an undivided Hindu family. 
TDüuring the course of his argument, Mr Ramsvvamı Ailyar trieed to introduce a 
nevv element based on a nevv conceptıuon affectıng the nature and scope of the present 
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suit “He suggested that it vvasın part a suit for the takıng of accounis of a dissolved 
partnershıp He sought to treat the 7oınt famıly business on a separate footıng 
as if ıt vvere a contractual partnershıp vvith all its legal incidents He beğan to 
descrıbe the rmmoveable properttees ın Ceylon as assets of the business, presumably 
in contra-dıistinction to assets of the yomt family 


İt is clear that it vvould” be totalİy vvrong to import the incident of a partnership 
to vvork out the rıghts and habılıtıes of the members of a tradıng famıly, engaged 
in a business "The yomt famıly carryıng on its ancestral trade ıs not a partnershıp 
in lavv Sectıon 5 ofthe Partnership Actiıs a statutory recognition of this position 
Venkatasubba Rao, O € ? , saysın Ramasıpamı Chethar v Srintoasa Der 

“The true legal position, therefore ıs, that as betvveen the coparceners, the fact that the famıly 

is engaged ın trade does not convert ıt ıp relatıon to that trade, ınto a partnershıp ” (V:ze Mayne, 
roth edition, S. 304) 
Ti follovvs that ın the case of famılıes vvhose occupatıon is trade, there is no distinction 
betvveen famıly properües and trade assets, Aİl the trade assets vvill be yomt family 
property HLuükevvise the entire Pomt famıly property vvill be hable for the debts 
incurred ın the trade. "The fact that any partıcular property vvas acquıred vvith 
the profits of (he business vvould not ıimpress such property vvith any peculiar 
ıncıdent as an ıtem Of partnershıp asset VVe shall have to refer agaın to this 
aspect vvhen dealıng vvith one of the contentuons of the appellant on the question 
Of yurisdiction ə 


Treatıng the suit as one for partıtıon of ımmoveable property, it vvould fall 
dırectiy vvithin section 16 (2) of the Gode of Civil Procedure, according to vyhch 
a sult for the partıtıon of ımmoveable property should be ınstituted in the Court 
vvithin (he local limits of vvhose yürisdiction the property is situate . But the ex- 
planatıon ıs ımportant İt says that ın thıs section “ property ” means “ property 
situate ın British İmdia ”” he result is that a sürt for partıtıon ef imoveable 
property outsıde Biitish İndia vvould not be covered by this provisıion “To deter- 
mıne, therefore, vvhether the Court of the Subordınate Pudge of Devakottah has 
Purisdiction to  entertaiın this suit in so far as it is, or as ıt müst be deemed to be 
for parütıon of ımmoveable properties in Ceylon, that is, outside British İndia, 
one must go to the vvell-establıshed rules of private international lavv 


The basıc rule appears to us to be undısputed İt is stated thus by Dicey 
sth edition, page 203) : 

“ Subyect to the exceptıon hereınafter mentıoned, the Court has no yurisdiction tö entertaın 
an actıon for (r) the determunatıon of the title to, any immoveable situate out of England (foreign 
land) , or (2) recovery of damages for trespass to such ımmoveable , or (3) the admınıstratıon ofa 
foreign charıty under the supervision of the Court or the settlement of a scheme for such a charıty.” 
In Halsbury (ənd edition, volume 6 at page 218) the rule is stated in the folloving 
terms 

“"The English Coöurts have, in general, no yürisdiction tö determine directly the title to a foreign 


77 nor can they entertaın any actıon vvhich: substantialiy involves the determinatıon of 
such tıtle 


Parker, 1 , ın Desehamös v Müller?, states the rule mn sımilar terms : 


“1n my opınıon, the general rule ıs that the Court vvıll nöt adyudıcate on questions relatıng 
to the tutle to or the right to the possession of itmoveable property out of the yurisdiction:” 
This rule is fcunded on the general principle that the Cöuris of any country have 
no yurısdiction over, thatıs, have no right to adyudicate upon any matter vvith regaid 
to vvhıch they cannot give an effective yüdgment. No nation can execute its 
yudgment against immoveable properiy in the country of another Moreover, if 
the Sovereign of a country has,iın fact, the povver to transfer the ovvnership ör posses- 
sıon of property ın that country, ıt vvould only be the yudgment of his Couris in 
regard to such property, vvhich vyould be decisive as to the right to such property. 
Thıs rule has been uniformly applied both in England and in İndia. İn Örefsp 
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South Afnca Co., v. Combanhıa de Mocambıquelıt vvas held by the House of Lords thatthe 
Supreme Court of fudıcature had no yurisdiction to entertaın an action to recover 
damağes for a trespass to land sıtuate abroad even ın a case vvhen there vvas no 
competent Court ın the country ın vihich it vvas sıtuate İn İn re Hamilor Graham 
v Massey?, he tıtle to certaın rmmoveable property ın Saxony vvas in dipute betvveen 
A and BEB A sold the property ın Saxony, received payment of the purchase möney 
and took a mortgage for the balance. Both 4 and 5 bemg ın England, an action 
vvas brought by 8 to make 4 account for the purchase money, but the surt vvas 
dısmıssed for vvant of yurisdiction, ln Deschamös v Müllar$, it vvas held that the 
English Court vnll nət adyudıcate on a question of title to immoveable  property 
sıtuate ın Madras, Tn that case the plaıntıff sought to ımpeach a settlement made 
by hıs father of ımmoveable Lroperty in Madras. 


The Vudıcial Committee in /Və/kani? Balısant v. Vidya .Narasınhağ, beld that a, 
Court ın the Bombay Presideney had no yürisdiction to try a sult on a mörtgage so 
far as ıt related to properttees ın Kolhapur state, vvhich is outside British İndia. 
At page soz their Lordships say 

“€ Tnasmuch as the properttes ın Kolhapur are not vuthin the yurisdiction of any Göürt in British, 
India the learned Subordınate Tudge of Satara had no yürisdiction to try this suüt so far as it related 
to the mortgage properttes sıtuate ın Kolhapur ” 

Courts have refused to entertaın applıcatıons to file an avvard, vvhich dealt 
vvith immoveable properties outside British İndia (vide Ayesimer v: Söbarama Ayar 
and Uçpendranath Basu v Het Lal8). b 


Cases of partıtıon are more apposite "Therulein England isstated in Halsbury 
ıst edition Vol, ör at page 898 tfus , 

“eThe Chancery division has no yürisdiction to order partıtion of immoveable property outside 
the yurısdıctıon ” 
"The early case of Carizoright v. Pettus" is considered authority for this rule İn 
that case the Lord Chancellor refused to dırect a partıtıon of lands in İreland, 
though the partıcs vere ın England. Cheshire in his “ Private İnternational lavv 2 
and edition, at page 539 refers to this case as exemplifyıng the general prınciple 
that no actıon raısıng the questıon of the tıtle to ımmovcables can be entertaıned 
by an English Court: In Zeshao v: Vinayak the plarntifis filed a sürt for a declaratıon 
of theır title to a thırd shere in vhat they alleged vvas ot family property, zez , 
certaın annual allovvances from the Government of the Nizam charged on tvvo 
villages, and to recover their share from the defendants to vvhom the allovvances 
had been paıd VVhile the plaıntifis alleged that the allovvances vvere port ancestral 
property the defendants contended that they vvere the exclusive property of their 
grandfather to vhich the plaıntıffs” branch had no right. İt vvas held by Parsons 
and Ranade, II , that the District Court of Nasik in vvhich the suit vvas filed had no 
yurisdiction to try the süt, because the allovvances vvere in the nature of ımmoveable 
property and there vvas a buna fide dıspute as to the title to them and that the plaıntifis 
could not claım a declaratıon of title, or ask for the refund of the allovvnaces in a 
Brıtısh Court merely because the defendants happened to be residents in Briush 
terrıtory In Ayeshnasıvamı v. Venrgebal9, one E filed in iggg a sürt in the Court 
of the Subordınate Tudge of Trichinopoly for recoverv Of possession Öf certain 
propertics moveable and ımmoveable, or ın the alternatıve for parutıon of those 
propertes A large part of the ımmoveable properttes vvas sıituated in Burma, 
the others bemg vvithin the yürisdiction of the Gourt of the Subordinate Tudge of: 
Trichinopoly On ist April, 1937, vvhen the Government of İndia Act, 1935, 
came ınto operatıon, Burma ceased to be part of İndia and a questuon vvas raısed 
that the Court of Trıchinopoly ceased to have yurisdiction thereafter in respect 
of the properttes sıtuated ın Burma and it vvas held by Mockett and Kunhi Raman, 
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that the Subordinate Pudge of Trichinopoly could continue to pass a decree 
affectmig the properties sıtuated in Burma also, because the right to continue a 
suit properly filed in a British Indian Coürt before ist April, 937, had not been 
taken avvay by the Government ofTndra Act, 1935 Butitis clear from the yudgment 
that the decısıon vvould have been yust the other vvay if the suit had been commenced 
after ıst Aprıl, 1937, ?€ , after Burma had ceased to be part of Brıtısh İndia, 
At page 38r Mockett, ) , says . 

“€ Tt is. a basıc principle of Private İnternational Lavv that no British Coöurt vill entertaın a sürt 
affectıng immoveable property in a foreign country, nor vvill a foreign yüdgment adyudıcatıng on the 
title to ımmoveable property vvithin British yüurisdiction receive recognition in a British Cöurt " 
"The decısıons of the hıghest Courts are unanımous” 

(Confronted vvith vhat certaimnly appears to be an insuperable obstacle in his vvay, 
the learned counsel for the appellant had to concede that the appellant could 
not pray for the relsef of partıtıonezn sğecəe of the rmmoveable properttes in Ceylon. 
"He also conceded that the Court could not adyudıcate on the title to the rmmoveable 
properties, or dırect delivery of possession of such: properttes situate in Ceylon 

“He hovveever contended that there vvere exceptıons to the general rule vvhıch, if 
applued, vvould entitle him to”a declaratıon of the appellant”s rights in and to these 
propertues and to an adyustment or vvorking out Of equıtıcs betvveen hım and the 
first defendant He relted on passages from vvell-knovvn text-vvrıters and decısions 
of English Courts, vvhich according to him süpported his contention, At page 207 
of Dıcey”s “ Conflict of Lavvs ”, 5th edition, the exception is stated thus : 

“ VVhere the Court has yurısdıction to entertafh an actıon against a person under either rule 59 
or under any of the exceptıons to rule 6o, the Court has yurisdiction to entertaın an actıon against 
such person Tespectıng an ımmoveable sıtuate out of England (foreign land) on the ground of either 
(a) a contract betvveen the parttes to the actıon, or (5) an Equıty betvveen such partıes vvith reference 
to such immoveable ” ? 
Rule s deals vuth actıons iz ğersonam vrhen the defendant is ın England. "The 
exceptıons to rule 6o are not novv relevant. 1n VVestlake”s “ Private İnternational 
Lavv ”, the follovvıng passage vvas relted on : ” 

€ A proprıetor of foreign immoveables or person interested in such, may be compelled by the 
English Coöürt, if it has personal yurisdiction över him, to dispose of his property or interest in them 
so as to give effect to any obligatıon relatıng to them vvhıch arıses from, or as from, hıs ovvn contract 
or tort” 


An examınatıon of the decısions cited by the appellant”s qounsel, vvhich vvill be dealt 
vvıth ın detail later on and the opınions of vvell-knovvn vvriters on the subyect leads 
qs to a conclusion, vvhich may be best stated in the language of Article 27o in Volume 
TV, Halsbury”s Lavvs of England, ənd edition . 

“The English Courts have povver to exercise a, yurisdiction iz ğezsonam in respect of foreign im- 
-moveables agaınst persons locally vvithin their yürisdiction in cases vvhere there ıs an equıty betvveeen 


“the partıes arısıng from contract, fraud or trust, provıded that the decision of title be not directly 
ünvolved ” 


İn the vvords of Selborne, L.İ 


“The Courts of Equity in England are, and alvvays have been, Courts of conscience, operatıng 
in bersonam and not ın rem , and ın the exercıse of this personal yürisdiction they have alvvays been 
accustomed to compel the performance of contracts and trusts as to subyects vvhıch vvere not either 
Tocally or rafıone dömealli vuthin their yarısdiction.” (Eming v: Örr Eunng1,) 

In ÖBr:bsh South Afrıca Co. v De Beers Consohdated Munes, Fed ? the subiect- 
matter vvas an English contract to give a mörtgage on foreign land "The question 
arose vvhether a clause in the mortgage vvas ınvalıd, as bemg a clog on the equty 
of redemption İt vvas urged that the “ doctrine of clog:” is a doctrine pecullar to 
English lav and is not to be found in the Roman Dutch lav, by vvhich it vvas urged 
the rıghts of the defendanis are to be governed, as the property vvas sıtoate ın Rhodesia 
ın British South Africa İt vvas held that the equiutable rule against clogging the 
equıty of redemptıon of a mortgage applıes to an English contract for an issuc of 
debentures to secure a loan and vvill be enforced agaınst a contractıng partyın 
the urisdiction, although the: floatiıng security to be created by the debentures 
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comprısed foreign land vvhere the clog doctrine is possibly not recognised Dealing, 
vvith this,question Cozens Hardey, M.R , says at page 513 


“m my opınıon the contract dıd not create any more than a personal rıght, as dıstınct from. 
a real rıght, a rıght vvhich the Courts of this country vvould enforce in ğersonam “For centurres the 
Court of Chancery has by vırtue of its yurisdiction in ğersonam applıed against partıes to a contract 
or trust relatıng to foreign land the prınciples of English lavv, although the /ex söfzs did not recognise 
such prıncıples ” 


The actual decısıon is to be found at page 5ı5. 


“İn my opinion, an English contract to give a mörtgage on foreign land, although the mortgage 

has to be perfected accordıng to the /ex sıfus,ısa contract to give a mörtgage, vvhich interbartes is to be 
trcated as an English mörtgage and subyect to such rights of redemption and such equıtıes as the 
lav, of England regards ağ necessarıly ıncıdent to a mortgage” 
It ıs clear that thıs case proceeded on the basıs of a dıspute as regards a contract 
betvveen the partıes entered ınto ın England “in re mz/2 Lazerence v. Fötson1, 
in vvhıch the decısıon mn Öreizs) Sozih Afrıca Co v De Beers Consolidated Manes, Lid 2, 
vvas follovved is agam a case in vvhich the contract vvas to have a legal mortgage 
Of foreign land executed ın favour of the plaıntıfis in that suit İt vas really in the 
nature of a suut for specific performance of a contract "The only complıcatıon 
ın that case vvas that the person, vvho had agreed to execute the mortgage, had dıed 
before the ınstıtutıon of the suit leavıng a vvll "The properttes vvere sıtuated in the 
island of Domiunıca, VVest İndies and by thelavv applıcable to mmmoveables intthat 
country, an equutable charge vvas not suflicient to create a valıd encumbrance upon, 
property. Eve, 1) , held that the death o$ one of the partıes to the contract cannot 
operate to change the lavv by vvhıch the contract vvas to be construed and preyudıce 
the rıght of the other party to havç specıfic performance of the contract. The case 
of Azglasse v Muschamö?, decided in 1682 and the case of Cranstozon (Lord) v /Tohnsion8, 
decided in 1796 are cases in vvhich the Court of Equuty in England relteved parties 
agaınst the fraud played on them by the defendants vvho vvere also residents ın 
England, though the fraudulent transactıons related to ımmoveable property 
outsıde England İn Azg/asse v Muschamö$, a fraudulent conveyance had been 
obtaıned by the defendant from the plaıntıffın London, that ıs to say, the fraud vvas 
commiıtted ın London "İhe propertylayın İreland Tn the other case Cransiozon 
(Lord) v Şohnsion6, there vvas an avvard made in England that the plaıntiff should 
pay to the defendant upon a partıcular date a certam sum of money at the 
Lloyds Coffee House “THe plamtiff did nöt pay, as he vvas then abroad. 
After returnıng to England, there vvas a correspondence betvveen the partıes the 
obyect of vvhich vvas to see that the amount due to the d.fendant vvas properly 
secured Meeanvvhile, hovvever, behind the back of the plaimntiff, the defendant 
took proceedıngs ın the Courts of St. Christophers, an island ın the VVest Iİndies, 
and, vvıthout even service of process on the plaıntıff, procured an absolute sale of 
the plaıntıff”s ınterest ın property sıtuate there "The plaıntıff, after he came to 
knovv of the fraud played upon hım by the defendant, brought a surt offermg to 
pay the balance due to the defendant and to have the sale procured by the defendant 
cancelled TPFvıdence vvas also tendered ın the case that at the trme v”hen the defend- 
ant vvas takıng proceedıngs to obtaın an outrıight sale of the plaıntiff”s property 
in St Chrıstophers, he declared to one Lord Rinnarr that he vvas only takıng pro- 
ceedıngs to obtaın security for his demand An obyection as to yuürisdiction vvas 
taken, but vvas overruled by the Master of the Rolls "The follovvıng passage in 
(he yudgment of the Master of Rolls clearly shovvs the nature and extent of the 
yurisdiction, vyhich  Courts of Equuty in England exercised in respect of foreign 
immoveable property vrhen gross fraud had been perpetrated by parties resıdent 
in England and amenable to theır yurısdıctıon 


““"Those cases clearly shovv that vvith regard to any contract made, or equrty, betvveen persons 
in thıs country respectıng lands ın a foreign country, partıcularly in the British döminions, this Court 
vvill hold the samc yurisdiction as if they vvere sıtuated in England . — Therefore, vuthout 
affectıng the yurisdiction ofthe Couris there, ör questioning the regularıty of the proceedıngs as na 
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Court of lavv, or sayıng that thıs sale vvould have been set asıde either in lavr or equrty there, I have 
no dıfficulty in sayıng, vvhich is all 1 have to say, that this creditor has availed himself of the advantage 
he got by the nature of those lavvs to proceed behınd the back of the debtor upon a cönstructive 


notıcec . that he gaıned an advantage vvhıch netther the lavv of this, nör of any other country 
vvould permıt İ vvill lay dövrn the rule as broad as this: This Cöuürt vvill nöt permit him 
to avaıl himself of the lavv of any other country to do vvhat vvould be gross inyüstice . (1 have 


no scruple to say ın this case it vvould be unconscionable to permit the defendant to avaıl himself 
of"the lavvs of this island to procure this state for any other purpose than to pay him his ovrn debt”” 


He therefore ordered that on payment ofthe balance due to the defendant, he should 
reconvey the property purchased by hım to the plaımtıuff 


In In re Cönton : Clinton v. Cinton? and ın Hoğe v Carnegioe?, the actıons vvere for 
admınıstratıon of a testator”s real and personal estates. İneboth the cases, there 
vvas a trust, the defendants vvere trustees and the equıtıes had to be vvorked out. 
They vvere cases in vvhich personalşty and reality vvere so mixed up that reality could 
not be dealt vvıth apart from the personalty In both the cases the decısıon of the 
Court vvas pronounced at a very early stage of the proceedıngs and did not purport 
to lay dovvn any general rule of lav, Actually ın Z/oğe v Carnegie?, Knight Bruce, 
L 7 and Turner, L /, differed as to the proper order to be passed ın the case. 


Tt vvill be seen that in every one of these cases the question vvas one of either 
“€ İraud, trust, or contract,” to use the vvords of Marshall, C T Tn the present case, 
admıttediy, there ıs no contract , there ıs no suggestion of fraud. İt vvas faıntly 
suggested that there vvas a trust, because the first defendant vvas the manager of 
the famıly from 1982 and hıs possessıon vvib to an extent fiducıary ın relatıon to the 
plaıntıff, and, therefore, there vvas ground for the exercıse of extraordınary yuris- 
dıctıon 2? ğersonam “The appellant”s argument on this part of the case rests almost 
entirely on a stray sentence from the yudgment of the fudicial Committee in zna- 
malaz Chethar v Murugesa Cheto3, Lord Lindley, delivering the yüdgment of the 
Pudicial Committee, overruled a contention of the appellant in that case that the 
manager of the yoıt famıly property should be held to be the agent of the members 
Of the famıly and saıd 


( “Kandasvvamı Chetti”s acts and his payments to the defendanis are all attrıbutable to hıs bemg 

the manager of yort famıly property, of vvhich the defendant had a share , and their Lordships entırely 
concur vvith the High Court in holding that such a person is not the agent of the members of the 
famıly so as to make them lable to be sued as ifthey vvere the prıncıpals of the manager “The relatıon 
of such persons ıs not that of prıncıpal or agent, or of partners , it 15 müch more İlke that of trustee- 
and cestut que trusşt” 
From this passage the appellant ıs not yustified in advancıng an argument that na 
suıt for partıtıon the Court ıs called upon to enforce a trust It has been held over 
and over agaın that the manager of a Hındu yonmnt famıly is not under any of the 
vvell knovrn oblıgatıons of a trustee vvith regard to the admımstratıon of the funds 
Of the famıly 


Equally unsound ss the appellant”s contention that the suit need not be regarded 
as relatıng to ımmoveable properttes ın Ceylon, because such properties are part 
of the assets of a partnershıp , and vhat the Court is called upon to do is, so to say, 
to order a vvındıng up of the partnership and distribution of the surplus: assets, 
The argument ıs sought to be developed by reltance on cases decided mn England 
ın vvhich questions as to hability to legacy duttes arose for decision and immoveable 
partnershıp property had been held to,be ın the nature of personalty. 


Tvvo propositıons may be taken as vvell establıshed 


I. The share of a partner ıs his proportion of the general assets after 
the realısation and conversion into möney and after demand and discharge of the 
doint debts and habilities Tt is true that vvhen part of the assets of a partnershıp. 
ıs in the shape of immoveable property, each partner is not entitled to a partitıon 
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“in sbecie of such property. On a dissolution, the property along vvith other assets 
vvill have to be converted ınto money and all debts and habılıties should be dis- 
echarged and it is in the surplus that the partners have a rıght to share 


ə. mn England, real estate bought or acquıred by a partnershıp for partnership 
purposes ıs as betvveen the partners and as betvveen the real and personal represen- 
tatıves of a partner dececased, personal property and devolves and ıs dıstrıbutable 
and applıcable as personal estate Authority ıs to be fqund for this ın the elaborate 
-and exhaustıve yudgment of Kindersley, Vice-Chancellor in .Dariy v Darbyl, 
in vvhich occurs the follovıng oft-quoted passage 

“ Novv ıt appeaiıs to me that ırrespective of authority and looking at the matter vuth reference 
to the prıncıple vvell establıshed in this Couürt, if partners purchase land merely for the purpose of their 
irade and pay for ıt out of the partnershıp property, that transactıon makes the property personalty 
and effect a conversıon out and out VVhat ıs the clear prıinciple of this Court as to the lavv of 
partnershıp ” Ttisthaton the dıssolution ofthe partnershin, allthe property belonging to the partner- 
shıp shall be sold and the proceeds of the sale after dıschargıng of the partnership debts and labilittes 
shall be dıvıded among the partners according to their respective shares in the capıtal ” (Vide Re 
Stokes Stokes v Düucroz?, Forbes v Stevens Mackenztev Forbes3) 

AH this ıs truc, but there are tvvo ınsuperable difficulttes in the vay of this 
contentıon succeeding Furstiy, a Hindu yomnt family carryıng on business is not 
a partnershıp and this aspect has already been dealt vvith carler on. Secondly, 
vhat may be personaliy ın England may also comprıse immoveable property, vvith 
the result that legacy duty vvill be payable ın respect of certaın property as personalty, 
though for (he purpose of adyudıcatıng on title, such property may be undoubtediy 
immoveable property 1Tİt follovvs that the rulings in Durga as v. /7az .Naramnt and 
İsmail 7ıi v. İsmail: Abdul5, vvhich dealt vvith suüts for dissolution of partnership have 
absolutely no bearıng upon the point arısıng ın this case 


Fınaliy Mr. Ramasvvamı Arıyar argued that even if the Court vvould not decree 
partıtıon of ımmoveable property outsıde British İndia, it may nevertheless take 
such property ınto ıts calculatıon ın adyustıng the equıtıes betvveecn the partıes. 
Such a. contention vvas negatıved as early as 1893 in “amacharya v. Anantacharya 6. 
İn the vvords of Telang, / , domg this vvould be “ dölmg indirectly that vvhich the 
lavv says may not be done directly ” 1n Suööayya Müudahar v Thulası Müudalar", 
there vvas a dıfference of opınıon betvveen Spencer, / and Sadasıva Aiyar, / , vvhether 
property ın foreign terrıtory belonging to the famıly could be taken into account 
in a suıt for partıtıon filüd ın British İndia His not necessary to gö into this 
questıon, because the opınıon is practically unanımous that ın a case vvhere there isa 
“dispute as to title to immoveable propertyin foreign territory, a Britishndian Court 
vvill have no yurısdıction to adyudicate vuuth regard to it. İt is not also necessary 
to refer to cases cıted on behalf of the appellant ın vvhich relefs purely in ğersonam 
vvere avvarded ın respect of the ıncome of property outsıde British İndia, but recerved 
by a defendant vvıithin British İndia, because they are all cases vyhere there vvas no 
dispute as to the tıtle to the foreign property ın questıon. 


VVe therefore agree vvıth the learned Subordınate Tudge that he had no yuris- 
dıction to decree a dıvısıon of ımmovcable properttesin Ceylon, or even to declare 
that the properties ın dıspute betvveen the plaıntıff and the first defendant are 
“partıble yomt famıly properttes 


T"hıs findıng is sufficient to dıspose of the appeal , but as the learned Subordi- 
nate Vudge has given his findings on the other issues dealıng vvith the merits of the 
case set up by eıther party and as this İttigation may not stop here, vee shall proceed 
to brıefly ındıcate our vievv on the several questions argued before us At the 
outset vve are faced vvith this difficuliy Almost every one of the ıssues, other than 
“issues relatıng to yurisdiction, relates to immoveable propertiesiin Ceylon Tssues 1, 2, 
9:5 6 and 7 are concerned vvith the question of the valıdity of the conveyances 
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executed ın September, 1996, ın favour of the first defendant alone (Exs D og-a 
and D og-b). Undoubtedliy the lavv to be applıed ın determining the ”rights of 
partıes to these properüees ıs the lavv prevaılıng ın Geylon. Tn the vvords of Dicey : 

“The vvell-establıshed rule ıs that all rıghts over and ın relatıon to an rımmoveable (land) are, 
subyect Y certaın exceptıons, governed by the lavv of the country vvhere the ımmoveable ıs sıituate 
(Fex situş)” 
Hence a person”s capacity £o alıenate an rmmoveable by sale or mortgage zoder o2z0s 
or to devıse an ımmoveable, or to acquire, or to succeed to an immoveable is göver- 
ned by the /sa slus (Dicey pages 585 and 586) “The folloving  passage from 
Story”s “ Conflict of Lavvs”” is very apposite in this cöonnection 

“fa person is ıncapable from any -  — Cıircümstance of  transferring his immoveable 
property by the lavvr Of sızay, his transfer is held invalıd, although by the lavv of his dömicile no such 
personal ıncapacıty exists On the other hand, if he has capacıty to transfer by the lavv of the sızıs, 
he may make a valıd title, notuvithstandıng an incapacıty may attach to him by the lavv of his dömicile 
"This is the sıilent, but irresistible result of the principle adopted by the common lavv, vvhich has not 
admıtted exception ” 


Issue (4) runs thus : ə 
““ VVhatıs the lavv göverning the parties vvith reference to the ımmoveable properttes in Ceylon ?” 


In regard to this issue the position is summarısed by the Subordinate Tudge in para- 
graph 41 of hıs yudgment "There is iecally no evidence as to vhat the lavv ın Ceylon 
ısın regard to ımmoveable properttes, "This fact vvould naturally render any findings 
that vve may arrıve at absəlutely əf no use "They, of course, vvill nöt have the force 
of a binding adyudicatıon in Ceylon. 


Applyıng the lavv vvhich vvould gövern the partiesif the immoveable properties 
vvere sıtuatec ın Brıtish India, vve have no hesitation in finding that the father Anna- 
malai had no povver to dıspose by vvili of any of the properttes of the omnt famıly 
Lıkevise, he could not alienate by vvay of sale or gift the properties covered by 
Exs. D ag-a and D 2o9-b, in favour of the first defendant alone "The position does 
not admıt of any doubt The properttes vvere admıttedly acqured vvith the profits 
Of the money-lendıng business in Puttalam, or formed part of its assets The money- 
lending business itself has been found to be the famıly business İtis on this findıng 
that a decree has been given in favour of the plaitiff for his share in its assets 
excludıng, of course, the ımmeveable properties and their income , and the first 
defendant has not challenged that findıng before us Tefollovvs that the propertues 
vvould belong to the yomt famıly "The manager of a yomnt famıly and even a father 
cannot dıspose of famıly property by vvill, or by settlement, or by gift. He may 
undoubtedİy sell famıly property for necessıity and a father can alıenate to dıscharge 
an antecedent debt But the first defendant ın thıs case does not seek to yustify 
the transfers ın hıs favour on any of these grounds "The allotment of an extra 
share ın favour of the eldest son, vhat ıs knovvn as yesikabagam, has become obsolete 
and unenforceable All these proposıtıons vvere not seriously challenged by the 
advocate for the first respondent. VVe therefore agree vvıth the learned Subordınate 
.Pudge, that the documents Exs D og-a and D og-b could not valıdly convey the 
exclusive tıtle to the propertıes mentıoned thereın to the first defendant and not- 
vvithstandıng them the propertıes vvould contınue to be yoınt famıly propertues 
lıable to be dıvided betvveen the brothers 


The advocate for the appellant raısed a further contentıon that the povver of 
attorney ın favour of Lakshmanan Chettuar vvho executed Ex, D 29-a on behalf 
of Annamalaı, dıd not confer on him a povver to execute a deed of gift or settlement 
in favour of one of the sons alone Accordıng to him, Ex D og-a, though called a 
deed of sale, ıs ın realıty a deed of gift or settlement. In the povver of attorney, 
Ex D-o there are only tvvo clauses vvhich have any relevaney “They are clauses 9 
and 18. "They run as follovvs . 

Clause g ““To sell to any person all or any of my lands, leases and charges, vrhether novr 


belonging to me ör vrhich shall belong to me and for that purpose to sıgn, and execute all transfers 
and other ınstruments necessary, 

Clause 13 ““To execute a deed of gift of the properttes I possess m Puttalam ın favour of my 
sons, Muthukaruppan and Nachıappan”” 


43 
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Clause rg obviöusly cannot apply, because Ex, D o9-a isin favour ofthe first defendant 
only and not ın favour of both the sons If Ex D 20-a vere ın reality a sale, 
then undoubtediy clause €9) vvould be sufficeent to confer the requsıte authority 
on the agent to executeıt Butuitıs contended that the consıideratıon for Ex D o9-a 
is recited thercın as a portion of the sum vvhich Annamalaı agreed to pay to the 
first defendant at the tıme of hıs (Annamalars) marryıng a second tıme. Even 
assumıng that there vvas an enforceable promıse by Amnamalaı—and that vvas the 
consideratıon—ut vvill be doubtful if the transactiıon could be called a sale vyhen the 
transfer is not for a price VVe do not desire to pronounce an opinion on this ques- 
tıon because, even assuming that this document, Ex D 29-a, vvas valıdly executed 
ıt could not, accordirg to the lavv obtaınıng in British İndia, convey a valıd) title, 
to the first defendant of vvhat must be deemed to be yoınt famıly property. 


It vvas mentioned at the beginning that the first defendant strongly relied upon 
the muchulıka dated ıst May, 1940, to vvhich the plaintiff vvas also a party "The 
plaıntıff, apart from denyıng its legal effects as contended for by the first defendant, 
seeks to get rıd of:t by pleadıng that its execution is vitiated by the exercise of undue 
influence by tlte first defendant on hım "TThe plaıntifi”s case on this point is very 
vague and the evıdence extremely meagre So far as vve understand it, the plaıntiff”s. 
case ıs that his marriage vvith the daughter of a rich Chetttar in Kandanoor vvas 
being negotuated at that time, but the first defendant threatened nor to take any 
part ın the marrıage, or to expend monies for it, unless the plaıntiff agreed to a 
divısion and unless he sıgned the document ın question, that the first defendant 
had the purse vvith him and that he vvas a young boy and he did not vvant to have 
hıs marrıage broken off, and so perşuaded by his mother, he had no other alternatıve 
but to sıgn the muchılıka VVe consider dhat the plea of undue influence is entirely 
vvıthout substance "Thiss vhat the plaintiff hrmself says in his evidence : 

““ After my marrıage vvas settled, defendant 1 obyected to gıve me money for the marrıage and 
for the performance of the marrıage ın thc famıly house and so my mother advısed me to sıgn ın the 
agreement to get over the obyecttons. As Narayana Chetttar (the brıde”s father) vvas a respectable 
man, 1 vvas afraıd that the marrıage mıght be cancelled if he came to knovv of the differences betveen 
me and defendant ı So 1 sıgned mn Ex D-ır” 

In cross-examınatıon he says 

“ Defendant Iı told me thatunless1 sıgned ın the orıgınal of Ex D-ı he could notspend money" 
for the marrıage” x 
So, apparentiy, the first defendant vvanted to have a dıvısıon effected and the expenses. 
of the plaıntıff”s marrıage met from the plaıntiff”s share In his evidence the first 
defendant says 

““T told my step-mother that plamtıff had become a mafor, and he can have the properttes divided 
and attend to the expenses hımself ” 

It ıs impossible to find evidence of any circumstances, vvhich can lead to an inference 
of undue influence It cannot be said that the first defendant vvas ın a position 
to domınate the vvill of the plamntiff "The plaintiff had his mother and his maternal 
relatıons and their advıce İt ıs not even suggested that he vvas prevented from 
havıng any legal advıce He vvas about 20 at the tıme, but ın the community 
to vvhich he belongs, it is an age vvhen the plaintiff can be expected to have good 
knovvledge of the affaırs of the vvorld, partıcularİy of matters relatıng to money 
and property. VVe have no hesıtatıon ın holdıng that the muchılıka (Ex D-rı) 
yvas not executed by the exercıse of undue anfluence by the first defendant on the 
plaıtiff At the same tıme, vee are not dısposed to attach very much importance 
to this document as shutting out the plaintiff from putting forvvard such rights 
as he may have ın lavv "The only vvords that could possibly be pressed into the 
service of the first defendant are the vvords “ ın pursuance of the vvill executed by 
our father”” Novv, ıt ıs a far cry from these vvords to vvhat the first defendant 
vvould say they imply, əozz , “ accepting the valıdity of the döcüments dated nd 
September 1926, in favour of the first defendant.” "The document says nothing of 
the sort. The plaıtiff does not say that he vll be bound by the deed of sale and 
the deed of transfer of leasehold in favour of the first defendant. No doubt there ıs 
mention of the vvill , but that leads the first defendant novvhere, for he ıs not claı- 
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ning any right in this suit under that vvill: "The vvill did net bequeath any specific 
properttes to the first defendantandıt may be stated, ın one sense, there vvas nothing 
on vvhıch the vvill could operate, so far as the property in Ceylon vvere concerned. 

It is clear that there could be no estoppel against the plamtiff on account of 
this document (It has not been suggested that actıng on the faith of this, the first 
defendant changed hıs position or did any act, or suffered any detrıment and therefore 
the plaıtıff ıs prevented from going behind it “The only detriment suggested, 
vz , that the first defendant took part in the marrıage, ıs, to say the least, fancıful, 
The advocate for the first defendant trıed to say that the document ıs evıdence of 
an assent or an acceptance on the part of the plaıntıff, but vvas unable to maıntaın 
that ıt could fall vvıthın any of the knovvn legal positions of election, or ratificatıon, 
or the doctrıne of approbate and reprobate. İt has been held that even an admıs- 
sin made under a vrong impression of the lavv viill not bind a party (vide Sanazan 
/Vambı v Nangeelı Amma1). Cases in vvhich Qourts have upheld transactions 
acted upon for a number of years, ınvalıd though they may he, are entirely irrelevant. 
(Byuqra) Sıngh v Sheodhan Singh? and Subbarao v Subbarao8 ) 

VVe therefore do not agree vıth the learned Subordinate Vudğe that the tvvo 
deeds of conveyance ın favour of the first defendant (Exs D og-a and D o9-b) are 
valıd and bındıng on the plaıntiff because of hıs execution ofthe müchilika (Ex. D-ıı). 

Though, therefore, vve should, ıf the question vvere to be decided. according 
to the lavv of İndra, be ınclined to hold in favour of the plaintiff vvith regard to his 
claım for a partıtıon of the rmmoveable pioperties covered by Exs D o9-a and D ?oo-b, 
still ın accordance vvith cür findıng that a British İndian Court cannot have yüris- 
dıctıon to entertaın a suit for partıtıon ofımmoveğble property outside British İndia, 
the plamtıff cannot be given any relief in this sult in respect cf them “The appeal 
vvhıch is realiy confined to these properttes, fails and is dismissed vvith costs of the 
first respondent 


There is a memorandum Of cross-obyections filed on behalf of defendants 5 
and 6, the mother and sıster respectıvely of the plaıntıff ln their yomt vvritten 
statement they made the follovvıng claıms (1) for maıntenance of the fifth defendant, 
(2) for the residence of the fifth defendant , (3) for an account from the first defendant 
of the strıdhanam and other monres belonging to the fifth defendant entrusted 
vvith her husband for investment in the business , and (4) for the marriage and other 
expenses of ethe sıxth defendant, the daughter "The ıssues relatıng to these clarms 
are issues 19, 12 (a), i2 (2), 2 (c), rə (4), and ig “The learned Subordinate Tudge 
gave a findıng only on issue r2 (4) He held that the fifth defendant vvas not entitled 
to any separate resıdence and if any separate resıdence vvere necessary, it shall be 
allotted ın the plaıntiff”s half share of the famıly house and the actual allotment 
vvas ıeserved to be fixed by the Commıssıoner "The fifth defendant vvill no doubt 
have a rıght to reside in the family house, but it is extremely unlikely that she vvould 
reside anyvvhere except vvith her son, the plaıtıff VVe do not think it necessary 
to ınterfere vvith the findıng of the Subordınate Vudge in this matter 


Issues 12, 12 (a), i2 (5), 19 (ce), and 18 vvere not decided by the udge. 
He considered that these issues had got to be dealt vvith only after the Commissioner 
had taken an account and determuned the assets and habılıtties of the famıly. "They 
vvere, therefore, reserved for being dealt vvith after the return of the Commissioner”s 
report Ordınarıly ıt is the practıice to provide for the maintenance of vvidovvs and 
marrıage expenses of unmarrteed girls in the family in the preliminary decree itself, 
but vve do not think that the rights of the fifth and sixth defendants have been inyured 
by such a reservatıon “Theır advocate, hovvever, rightly complaiıns that the reser- 
vatıon made in the yudgment has not been properly ıncorpotated ınthe decree. 
Clause (7) of the decree as drafted ıs certaınly incomplete and adequate VVe 
direct that ıt be modified in accordance vvith the reservatıon made ın paragraph 5 
of the lcarned Tudge”s yudgment 
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There vvas also yustificatıon for their complaımt that issues 12 (a) and ıg (2) 
should have been decided. Büt, before us, on behalf of the first defendant, his 
Counsel does not obyect fo the Commissioner, vvho has been appoınted to take 
an account of the busıness also ascertaınıng the amount due to the fifth defendant 
ın respect of the amounts belonging to her and ınvested in the business. 


"The first defendant does not also novv dıspute the rıghts of the fifth defendant 
to a share ofthe £)oitam at Puttalam and hıs admıssıon ısrecorded "The memorandum 
of obyecttons vvill othervvi,e stand dismissed. No order as to costs 


K.s. Abbeal dısmıssea and memorandım of ağbeal allomed in art 


(THE FEDERAL GOURT OF INDİA.) 
(On appeal from the Hıgh Court of Yudicature at Lahore.) 


PRESENT :.—SıR PATRICK SPENS, Cİzef 7ustice, Sin S VARADACHARIAR AND SIR 
MUHAMMAD ZAFRULLA KHAN, İl 


Ex-Rana Bırpal Sıngh of Bhaiy State .. Apğellant" 
0, 
The King Emperor o ,  Hesbondent, 


Crmınal Procedure Code (V of 1898), secton 491— Yurasdiciton to act under in case of detention under the 
Bengal State Prısoners Regulation (İİI of 1818)—Detentton under the Regulatıon of debosed ruler of a .Native 
$zate— Remedy of detenue : 


B, vrho had been for some time the Rana of the State of Bhayıı and duly recognised as the ruler 
thereof vvas deposed on the $th September, 1940, and vvas by a vvarrant dated gth September, 1940, 
issued under the Bengal State Prisoners Regulatıon (111 of r818) directed to be detaımaed and vvas 
so detaıned On an applıcatıon on the detenue”s behalf for dırectionsin the nature of Fabeas corbus 
under section 491, Oriminal Procedure Code, 


Held Once the Court is satısfied that a person is bemg detamed under Regulatıon (İT of 18168), 
there ıs no yurisdiction under section 491, Criminal Procedure Code, vyhich the Court can exercise 
in the matter. The yurisdıction under: section 491 :1s vvholly statutory and göverned by the terms 
of the section Moreover the very basıs of yurisdiction under süb-sectton (r) (2) of section 491: 18 
expressed to be “ ıllegal or ımşəroper detentron in public or private cüstody ”, but by virtuc of sub- 
sectuıon (3) ın cases of persons detamned under Regulatıon (İİİ of 1818), sub-sectıion (ı) (5) has no 
applıcatıon İt therefore follovvs that somethıng more than allegatıons that a person is”bemg “ illegally 
or ımproperly ” detaıned under Regulatıon İİİ is: necessary before the Court can get over the bar 
to yurısdıction under the section imposed by sub-section (3) Gomplaints as to the illegalıty or mm- 
proprıuety of the detentıon, ıf the detention be under Regulatıon III, can be dealt vvith under the 
procedure laıd dovvn in secttons $, 4and 5 of Regulatıon TİI and may veell be the basıs of other claıms 
vyhich a Coöurt can properly entertaın, but such allegations cannot be suficieent to gıve the Court 
yürisdiction under section 497 The only gröund vvhich could possibly enable the Court to exercıse 
yurisdiction under section 491:1n such a matter vvould be thatın fact the detenue vvas a person to vvhom 
Regulatıon III did not and could not appiy 


Ne:ther on the date ot hıs detentuon, nor at any date sınce, has the detenue had the status ofa 
ruler of a State and he vvas subiect to and has sınce that date been a person detaımed under Regu- 
latıon IIL Tüherefore there rs no yurisdiction under section 491 of the Crımınal Prcecedure Code 
vyhich the Cöurt can exercise in this case, 


K.L. Gauba, Aqavocate, Federal Court, instructed by Ram Rrıshna Kuba, Agent, 
for Appellant ı 

Sir .Noshuroan Engineer, Advocate-General of India (Aohammad Sadıq, Advocate, 
Federal Court, vvith him), ınstructed by K Y. Bhandarkar, Agent, for Respondent. 

The Tudgment of the Court vvas delivered by 

The Chef .Tustice:—Prior to the 8th September, 1940, the appellant in this 
case, Bırpal Sıngh, had been for some time the Rana of the State of Bhaiiı, one of 
the Simla Hall States, and duly recognised as the ruler thereof. On the 8th Sep- 
tember, 1940, he vvas brought to Sımla and vvas lodged ın the Ripon Hospital 
there. On the oth September, 1940, a vvarrant addressed to the Deputy Gommis- 
25:-—.—.——.———.——————— 
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sioner, Sımla, vvas issued under the provisıons of the Bengal State Prisoners Regu- 

latıon, r818, in the folloviıng terms :— : 

“ VVhereas the Governor-General ın Council for good and şüifficent reasons, bemg reasons 
connected vvıth the dıscharge of the functıons of the Crovvn in its relations vith Indian States, has seen 
fit to determine that Bırpal Sıngh, ex-Rana of Bhayyı, shall be placed under personal restraınt at Sımla, 
you are hereby requrred and commanded ın pursuance of that determunatıon to reccıve the person 
a$ovenamed ınto your custody and to deal vrith him in accordance vvith the orders ofthe Gövernment 
and provısıons of the Bengal Stəte Prısoners Regulatıon, 818 


By order of the Governor-General ın Council (Sd) R "TOTTENHAM, 
Addıtional Secretary to the Government of İndia.” 


In pursuance ofthis vvarrant, the appellant contınued to be İoğged in the said Ripon 
Hospital "There, on the srst day of September, 1940, he vvas personally examıned 
by Lseutenant Colonel A, Sargood Fry, 1 M.S , Civil Surgeon, Simla East, vvho 
forthvvith ıssued a certificate that”the appellant vvas “ a lunatıc and proper person 
to be taken charge of and detaıned under care and treatment ” İt s not vvıthout 
importance to notıce that Colonel Fry”s certificate on the face ofut refers to sections 18 
and Iıg of the Indian Lunacy Act (İV of ıgıg), and is obviousİy in the form pres- 
crıbed by that Act Some tıme seems to have elapsed before any aetıon vvas taken 
on this certificate On the rıth Aprıl, 1941, a second  vvarrant vvas issued under 
the provısions of the Bengal State Prısoners Regulatıon, 1818, addressed to the 
Superıintendent of the Indian Mentəl Hospital at Lahore in the follovvring terms : 

“ VVhereas the Governor-General ın Council for good and sufficient reasons, bemg reasons 
connected vvith the dıscharge of the functions of the Crovvn in its relations vith  İndian States has 
seen fit to determıne that Bırpal Sıngh, ex-Rana of Bhayı shall be placed under personal restraınt 
at the Indian Mental Hospıtal at Lahore, you are hereby,requrmred and commanded, ın pursuance 
of that determınatıon, to receıve the person abovenamed ınto your custody and to deal vvith him 
ın accordance vvith the orders of the Government and the proviısions of the Bengal State Prisoners 
Regulatıon of ı818” 
The vvarrant vvas expressed to be “ By order of the Governor-General ın Council ? 
and vvas sıgned by an Addiıtıonal Secretary to the Government of India ın the Home 
Depaıtment In pursuance of this vvarrant, the appellant vvas removed from 
Sımla and lodged ın the said Mental Hospital at Lahore, and there he has been 
detaıned ever sınce 

It vvould appear that shortly after the issue of the vvarrant of the rıth Aprıl, 
1941, some doubts vvere felt by the issumng anthorıty £$ to the valıdıty of such a 
vvarrant, partıcularly as to vvhether ıt constıtuted a proper authorıty to the Medical 
Superıntendent or other Tresponsible official in  charge of a Mental Hosputal, 
for the receptıon and detentıon of the appellant and others, if any others there vvere 
ın sıvolt casu, havıng regard to the provisions of section 4. and other provisions of 
the Indian Lunacy Act, ıgıx Accordingiy, on the z6th yune, 1941, an Ordinance 
(No. V of 1941) vvas made and promulgated by His Excelleney the Govcrnor-General 
in the follovrıng terms — 


“THE STATE PRISONERS (DETENTION OF LUNATICS) ORDİNANCE, ıg4ı 


(OnpıNANCE No V of ıg4qı) 


L:6:h “7une, 1941. 


An Ordınance to authorıse the reception and detention in an asylum of individuals comumutted 
by vrarrants ıssued under the Bengal State Prısoners Regulatıons, 1818, to detention in that asylum 

VVHEREAS an emergency has arısen vvhioh makes it necessary to authorıse the receptıon and 
detentıon ın an asylum of individuals committed by vyarrants issued under the Bengal State Prısoners 
Regulatıon, 188 (Bengal Regulatıon III of 818), to detention in that asylum , 


Novv, THEREFORD, ın exercise of the povvers conferred by section 72 of the Gövernment of İndia 
Act as set out ın the Nınth Schedule to the Government of India Act, 935, the Governor-General 
is plcased to make and promulgate the follovvıng Ordınance — 


1 (1) This Ordinance may be called Tu Srare PRISONERS 
Short tıtle, extent and com- (DETENTION OF LUNATICS) ÖRDİNANCE, 1941 
mencement 
(2) It extends to the vvhole of British İndia 
(3) It shall come into force at once. 
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2. Notvvithstandıng anythıng contaıned ın the Indian Lunacy Act, 1912, a vvarrant of commit- 

. mentıssued under section 2 of the Bengal State Prısoners Regulatıon, 

Povver to receıve and detann 1818 (Bengal Regulatıon ITİ of 1818), directing the detention in an 

ın asylum persons restraıned , asylum of an individual placed under personal restraint in pursu" 

under Regulatıon III of :8:8 ance of that section, vvho ıs, ın the opinion of the authority issumg 

that vvarrant, ınsane, shall bc and shall be deemed to have been 

İrom the tıme such vvarrant vvasııssued sufliceent authorıty for the receptıon and detentıon ofthat ın- 
dıvıdualın that asylum or in any other asylum to vvhich he may be lavfully transferred.,” 

For some consıderable time thereafter no legal actıon vvas taken by or on behalf 
of the appellant On the ıoth December, 1948, hovvever, one Dr P.N Seth of 
Lahore, as next friend of the appellant, made an applıcatıon for dırectuons in the 
nature of pa5eas corğus under sections 491 :and 561-A ofthe Code of Criminal Procedure 
in the matter of the detention of the appellant These proceedıngs are reported 
in Gurdas Mal-Ram Chando Rhemchand Prem Sıngh3. Eventually, on the 7th Tune, 
1944, after varıous questions had been referred to and decided by a Full Bench, 
the applıcatıon vvas dısmıssed. .A certificate under section 205 ofthe Government 
of India Act, 1935, havıng been sranted by the Full Bench, Dr Seth filed a belated 
petition of appeal in this Court vvhich on the iəth December, 1944, vvas dismissed 
on account of tive undue delay in filıng the petutıon. 


Meantıme, on the 7th, ıgth and öyth October, 1944, the appellant personally 
vvrote and addressed a series of communrcatıons to the Chief Tustice of the High 
Court at Lahore, vvhich vvere düly forvvarded through the Medical Superintendent 
of the Mental Hospital ın vvhich the anpellant vvas detamed “These somevhat 
confused communıcatıons, the learned Ghref Tustice decided” should” be: treated 
as further applıcatıons by the appellant under section 491 of the Code of Criminal 
Procedure, and they vvere referred to a Diyision Bench (Abdur Rahman and Munir, 
AA, for disposal: At a preliminary hearing on the ə6ih Vanuary, 1945, the Division 
Bench dırected that Mr Gauba, vvho appeared for the appellant, should put into 
more formal shape the poınts vvhich he desired to argüe and give noticc of them 
to the Crovyn and adyourned the applıcations. "This havıng been done and pomts 
of reply put ın on behalf of the Crovvn, the applıcatıons vvere heard on the 4th 
and şth Tune, 1945, and yudgment vvas delivered dismissing the applıcatıons on the 
rəth Tune, 1945 On the gönd Tune, 1945, a certificate vvas granted to the appellant 
under section 205 of the Government of İndia Act, 1935 On the gth August, 
1945, this petıitıon of appezl vvas filed in this Court during the vacatıon On the 
5th October, 1945, the appellant filed an applıcatıon under Order 4o, rules r, 3 
and 5 of the Federal Court Rules, and section 151 of the Code of Civil Procedure, 
praying that the delay if any, ın filing the appeal mıght be condoned That applı- 
cation the Court ordered to be put dovr for hearıng vvith the petition of appeal 
in this case On the sıst November, ıgas, at the request of the appellant, the 
Court made an order that the appellant should be produced at the hearıng of the 
appeal to appear and plead ın person. The appellant vvas so produced, but upon 
the appeal being called on for hearıng, Mr. Gauba appeared on behalf of the 
appellant. 


The first matter raısed vvas vvhether or not, having regard to the provısıons 
of Order 17, rules 1 and o, and Order o, rule s of the Federal Court Rules, the 
petrtıon of appeal had been presented ın due time Tt vvas urged by the Advocate- 
General of India that the order appealed agaınst must be taken to have been made 
in the exercıse of the crımınal furısdıction of the Lahore High Coürt, and that 
accordıngly the thirty days period  preseribed by Order”: 17, rüle 1 applıed He 
further contended that thıs Court vas not “ elosed ” vvithin the meanıng ofsection 4. 
of the Indian Limitatıon Act, 1go8, during vacatıon, sınce ın compliance vvith 
Order z rule ş, the offices of the Gourt vvere open during the vacatıon At the same 
tıme the Advocate-General admıtted that even 1f he succeeded ın all his contentıons, 
the Court could still in the exercise of its diseretion condone the delay, if any "The 
Court accordıngly, vvithout a full: discussion and vithout deciding vvhether the 
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order had been made ın the exercıse of the erimimal yurisdiction of the Lahore High 
Qourt or vvhether the Court vvas or vvas not “ closed” düring the material period, 
decided to hear the appeal on its mertis. 

On being asked to ındrcate the ports vvhich he vished to argüe, including the 
cənstıtutıonal pomts in respect of vvhich the certificate under section 205 Of the 
Government of İndia Act,,.r935, had been granted, Mr. Gauba stated that he 
desired to submit (z) that the appellant vvas still de yüre the ruler of Bhayı State, 
and as such not vvithin the category of persons in respect of vvhom any vvarrant 
of commutment could be issued under the Bengal State Prısoners Regulatıon (Tİ 
of 818), (hercafter referred to as “ Regulatıon 111”), (5) that Ordınance V of 
1941 vvas zira ?zres the ordinance-making poövvers conferred on the Governor-General 
by section 72 of the Ninth Schedule to the Government of Indıa Act, 1935, and 
(e) that ın any event the condıttons of sub-clause (2) of the Ordınance had not 
been carrıeed out, as no further vvarrant had been ıssued after the promulgatıon 
of the Ordınance and there vvas no evidence or not sufficent evidence that the 
ıssulng authority of the previous vvarrants ever held the opinıon that the appellant 
vras ınsane At one stage Mr. Gauba also urged that the form ef the vvarrant 
of the ırth Aprıl, ıgqı, did not on the face of it sufficentiy ındıcate that it vvas a 
vvarrant ısued by the Central Government as required by section 7-A of Regulatıon 
IIT, and that positive evidence that the matter had been consıdered and ordeis 
given for its issue by the appropriate officials vvas requımred before a Couit could 
hold the vvarrant a valıd vvarrant under Regulatıon 111 


In spite of the fact that section 491 of theeCode of Criminal Pıocedure, on 
vrhıch the appellant”s applıcatıon to the "Court vvas founded, contais in sub-sec- 
tion (3) thereof the provısıon ““Nothıng ın this section applıes fo persons detaıned 
under the Bengal State Prısoners Regulatıon, 1818,” vve thought ıt desırable that 
Mr. Gauba should be permitted to argue allhıspoints (İtishovveverinonr yudgment 
clear that once the (Cüuurt is satisfed that a person is bemg detained under 
Regulatıon III, there is no yurisdiction under section 491 :vVhich the Court can exer- 
cıse in the matter And throughout therc has been no suggestion that there 1s 
any other yurisdiction vyhich could be exercised by the Court mn these proceedıngs. 
Accordıngly, in our yüdgment, the material question in this case is: İs the appellant 
a person detamed under Regulatıon 111? Tf he is, this applıcation must faıl, 
The yurisdiction under section 491 1 vvholly statutory and governed by the terms 
of the secüon Moreover, ıt must be appreciated that the very basıs of 
şurisdiction under sub-section (1) (2) of section 491, vvhıich is the only sub-section 
under vvhich the Court could be asked to assıst the appellant ın this case, is expressed 
to be “ ıllegal or ımproper detention in public or private cüstody”, and yet by 
vırtue of sub-section (3) in cases of persons detamed under  Regulatıon İTİ, sub- 
section (1) (9) hasno applıcatıon (Itseems to us therefore to follovv that something 
more than allegatıons that a person ıs bemg “ illegally or improperly”” detaıned 
under Regulatıon III is necessary before the Court can get over the bar to yuris- 
dıetion under the section imposed by süb-section (3) (Ceomplaiınts as to the illegality 
or ımpropreety of the detentton, if the detention be under Regulation III, can be 
dealt vuth under the procedure laıd dovrn in sections 8, 4 and 5 of Regulatıon İLİ 
and may veell be the basıs of other claıms vvhich a Goöurt can properly entertaın, 
butsuch allegatıons cannotın our Şüdgment be sufficient to give the Cöurt yurisdiction 
under section 491 If on the facts of the case it is clear that a person 1s being 
detaıned under Regulatıon III, even though a Court might think if it ıinvesti- 
gated those facts, ıt might find that the detentıon vvas ıllegal or improper, still the 
Court cannot ın our yudgment interfere under section 491: İn this case it is clear 
that the Government has been claımıng to detain the appellant from the gth Sep- 
tember, 1940, onvvards under Regulatıon 111 


Only one port therefore raısed on behalf of the appellant ın thıs case could 
in our yudgment possıbly have enabled the Couit to exercise yurisdıctiion under 
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section 491, and that vvas ifın fact the appellantıs a person to vvhom Regulation III 
does not or cannot apply at all, Then ıt mıght perhaps be possible to hold that 
there vvas no detentıon at all (legal or illegal, proper or rmproper) under Regulatıon 
Iİ? Et seemed therefore to us that if the appellant still had the status of ruler 
of Bhaylı State, it mıght be that he vvas a person to vvhom Regulatıon III had no 
applıcatıon vvhatsoever. After hearıng Mr. Gauba fully on this pomt and the reply 
Of the Advocate-General, and perusıng a certıficate, dated the qth May, 1gqs, 
signed by the Secretary to Hıs Excelleney the Crovmn Representatıve vvhich vve 
permutted the Advocate-General to put upon the record, vve are satısfied that 
neither on the gth September, 1940, nor at any date since, has the appellant had 
the status of a ruler of a State. “The certificate referred to is ın the follovvıng terms : 


“in the dıscharge of the functions of the  Crovrn in its relations vuth the Indian States His. 
Excellency the Crovn Representatıve, on behalf of His Mayösty, ceased to recognıse Bırpal Sıngh on 
and from the 8th September, 1940, as the ruler of the State of Bhayyı, and from that date Ram 
Chunder Pal Sıngh, son of Birpal Singh, vvas recogn:sed by His Excellency the Crovrn Representa- 
tive on behalf of Hıs Mayesty as the Ruler of that State Neıuther on the oth September, ı940, nor 
on anv subsequent date vvas Bırpal Singh recognised by or on behalfof üs Mayesty as the Ruler of 
the State of Bhayyı ə 


(Sd.) C L GRnırFIN, 


Secretary to Flis Excellency the Cromn Rebresentatıoe” 


But ın addıtıon to this it is clear from statements made by the appellant hımself 
in an affidavıt made by hım on th£” roth February, 1944, in the carlter proceedings 
brought by Dr. Seth on hıs behalf, to vvhich the Advocate-General invited our 
attention, that he admıtted that he vvas deposed on the 8th September, r94o, 
and ınformed of the fact at the time “The appellant has novv and then suggested 
that hıs removal from the gad vvas not legal or proper, but that is not a matter 
vvith vvhich the Courtcan deal, Inour yudgmenttis clear thaton the gth September 
1940, he vvas subfect to and has sınce been subyect to the provısıons of Regulatıon 
İİİ, and vvas and has since the gth September, 1940, been a person detaıned under 
Regulatıon 11 Tn our yüdgment therefore there is no yurisdiction under section 491 
of the Code of Criminal Protedure vvhich the Court can exercise in this case 


VVe do not propose to go into the other questions raıised and argued by Mr. 
Gauba At most they amount to allegatıons of illegal or improper detention 
under Regulatıon TTI vvhich even if substantiated vvould not for the reasons carlıer 
explaıned give the Court furisdiction under section 491 Büt vve vvould put on 
record that in no vvay could vve have come to any different conclusıons to those 
arrıved at by the learned Tudges of the High Court at Lahore 


VVe vvould add that it is satısfactory that ın a case such as this, the Government 
promptiy adopted the suggestions made in the Pudgment of the Hugh Court novv 
under appeal and have had the appellant agaın examined by a Medical Board 
vvho submıtted a report dated the sth September last YVe apprecıate ıts produc- 
tion by the Advocate-General to us. For the appellant”s sake vve regret that the 
conclusıons vvere not more favourable But veg are satısfied from this and the further 
statement of the Advocate-General made to us that all proper care and attention 
is being given and is intended to be given to the appellant 


The appeal faıls and ıs dismissed. : 


GR /VS. / Apbeal dismassed. 


11 B NK OF COMMERGE 9. PROTAP CHANDRA GHOSE (F.C.) 927 


ITHE FEDERAL COURT OF INDIAI 
PRESENT :—SIıR PATRICK SPENS, CÖzef ,Tüstice, SR 5 VARADACHARTAR "AND SIR 


MUHAMMAD ZAFRULLA KHAN, İl. e i 
The Bank of Commerce, Ltd , Khulna .. Ağğellant” 
" 0 
Protap Chandıa Ghose arfd others .. Hesbondents. 

and 


 ühe matter ofa petution by the appellant under Order XT read vith Order XL 
of the Federal Court Rules, 1942, prayıng for amendment of the cause title of the 
above-mentıoned appeal by ıncorporatıng the name of Sh Sushila Bala Ghosh 
in place of the deceased respondent Amal Krıshna Ghose 

Federal Court Rules (1942), Order XV, rules 6 and 7 and Lamitation Act (TX of igo8)—Section 5— 


Resbondent to an ağbbeal found to be dead on date uen the abğeal mtas filed—Aöbhcatıon to enter name of has 
legal rebresentatııe aş resbondent ın the ağğeal—Marıntatabılıy —Sufficient cause for excusing: delay, 


VYVhen ıt vvas discovered that one of the respondents to af appeal vvasdead even on the date ofthe 
filing of the appeal, an applıcatıon vvas made to the Federal Court that the namə of hıs legal repre- 
sentatıve may be entered as a respondent to the appealın place of fhe deceased , On the obyectuons 
by the legal representatıve that the applıcatıon should on terms of Order XV, rule 6 of the Federal 
Court Rules have been filed ın the High Court and not in the Federal Court and that there vvas no 
sufficıent cause for the delay ın takıng the proper steps, 


Held that the casedid. not fall vithin the first ofthe tyvo categories contemplated by rule 6 of Order 
XV because the deceased person vvas not n the eydftof the lavr a party to the appeal as orıginally prefer- 
red as he had ded before the filıng ofthe appeal “The addıtıon ofthe partıes referred toın therule can- 
not cover the representatıve of a party ın vvhose favour a decree had been passed, Rule 7 also shovvs 
that the addıtıon spoken ofın rule 6 refers to an addıtıon neCessıtated by a party alreadyon the record 
““ undergoıng a change of status” VVhere the app£al has to bc preferred for the first tıme agaınst the 
herr of a person ın vvhose favour the lovver Court had passed a decree, the mere fact that an appeal 
had already been preferred as agaınst other persons vvill not yustify the applıcatıon bemg treated merely 
as one to add a party Evenifit be so ın form, itisin substance an appeal preferred against him for 
the first tıme, and ıt is only on that footıng that the questton of the applıcatıon ofsection 5 of the Limi- 
tatıon Act to such cases vvill arıse 


Held further, thatın the cırcumstances the delay must be held to have been satısfactorily explamed 


P. C. Basu, Senior Advocate, Federal Court (Sri Cöandra Dutt, Advocate, 
Federal Court, vuth him) instructed by Ganğat Rai, Agent for Petitioner 


B Baner and P. Pal Advocates, Federal Court, instructed by P. K Bose, Agent, 
for Respondent 


The Court made the folloving 


ORDER — his is an applıcatıon by the appellant in Civil Appeal No. XVI 
Of 1944. prayıng that the name of one Sushıla Bala Ghosh may be entered as a res- 
pondent to this appeal ın place of her son Amal Krıshna Ghose (deceased). "The 
appeal vvas filed on the əgth of September, 1944, and Amal Krishna Ghose vvas 
there shovvn as the T6th respondent ş but vvhen notuce of the appeal vvas attempted 
to be served on hım, it vvas reported that he had dıed "This report vvas communi- 
cated by the appellant”s Agent at Delhi to the appellant Company ın Calcutta by 
letter dated ıgth Vanuary, 1945 On the oğrd of lanuary, 1945, the Managıng 
Dırector of the appellant Company vvrote to Mr S C Dutt,the company”s advocate 
at Calcutta, to “ do the needful ın the matter”” and vvrote to the Khulna branch 
of the Bank to make the necessary enquırıes “From a copy of a petition for substi- 
tutıon ın Title Suit No 9 of 1942 vvhich had been served on the lavv clerk of the 
company at Khulna on ı8th December, 1944, ıt appeared that Amal Krıshna Ghose 
had dıied on öğrd September, rg44 On being informed of this, the appellant”s 
advocate at Calcutta filed a petution in the Calcutta High CGourt, under Order XV, 
rule 6 of the Federal Court Rules, 1942, prayıng that Sushila Bala Ghosh might be 
brought on the record as the legal representatıve of the deceased Amal Krıshna. 
"This petition vvas apparently prepared on the sth of February, 1945,but filed in the 
Court on the 6th of February. By order dated oond March, 1945, the High Court 


F İn the matter of Civil Appeal No 16 of 1944 4th February, 1946 
43 
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reported that Sushula Bala Ghosh vras the pioper person to be subsütuted in the 
place of Amal Krıshna, but the learned Yudges vvere of the opınıon that there vvas 
no reason for excusıng the delay ın filmg the applıcatıon VVhen the matter came 
on for.hearıng before this "Court on teceipt of this report, on 5th November, 1945, 
it vvas notıced for the first tıme that Amal Krıshna had ded before the appeal vv:s 
filed ın this Court and not after the appeal vvas filed “The applıcatıon vvas therefoxe 
dısmıssed as misconcevved Ön the isth of November, 1945, tbe applıcatıon novv 
under considetatıon vvas accordingly presented "The matter has ın effect to be 
dealt vnth on the footıng that so far as the heir of Amal Krishna ıs concerned, an 
appeal ıs for the first tıme being preferred nov 


Notice of this application vvas issued to Sushila Bala Ghosh as vvell as to the 
respondents ın the appeal Sushila Bala, the person sought to be added as the heir 
of Amal Krıshna, alone appeared by counsel and opposed the applıcatıon “Tvvo 
contentıons have been urged on her behalf (1) ıt has been argued (hat even on the 
footing that Amal Krıshna had died before the filmg of the appeal in this Coöurt, 
an applıcatıon to add his legal-representative as a party should on the terms of 
Order XV, rule 6 of the Federal Court Rules have been filed ın the High Gourt 
and not ın this Court, and (2) that no sufficent cause has been shovm for not 
makıng this applıcatıon o preferring an appeal so far as the nevv respondent ıs 
concerned vvithın the period alloved by lavv The first contentıon proceeds on a 
mısapprehension of rules 6 and 7 of Order XV Rule 6 no doubt deals vvith tvvo 
xlasses of cases, namely, substitution of tbe representatıive of one vvho vvas a party 
to an appeal, and an addıtıon ofa party The present case obviously does not come 
under the first category, because Amal Krıshna vvas not in the eye of the lavr a party 
to the appeal as orıgınally preferred, as he had ded before the date of the filing of 
the appeal "The “addıtıon” of partıes referred to in the rule cannot cover the 
Tepresentatıve of a partyın vvhose favour a decree had been passed by the lover Court, 
because ın such a case the proper course vvill be to prefer an appeal agaınst him 
and not merely add hım as a party to an appeal that had already been preferred 
agaınst other partıes "That this vvas the intention of the rule is shovm by the fact 
that the reference ın the same rule to section 5 of the Limitation Act is limited. to 
applıcatıons to brıng the legal representatıve of a deceased party on the record 
Rule 7 also shovvs that the addıtıon spoken of m iule 6 refers to an addıtıon neces- 
sıtated by a party already ön the record “ undergomg a change of status” VVhere 
an appeal has to be preferred for the first trme against the heir of a person in vvhose 
favour the lovver Court had passed a decree, the mere fact that an appeal had already 
been preferred as agaınst other persons vvill not yüstify the applıcatıon bemng treated 
merely as one to add a party Even ffıt be so ın form, ıt ısın substance an appeal 
preferred agaınst hum for the first time, and it is only on that footıng that the questıon 
of the applıcatıon of section 5 of the Limitatıon Act to such cases vill arıse 


The questton of the sufficeeney of the canse for the delay has to be decided in 
the light of the follovving facis "The appellant company succeeded to the assets 
of an ınstıtution knovn as the Khulna Loan Bank, xtd, by an order of the EHigh 
Court passed on ısth May, rg4r, under section 158-A of the Indian Companies 
Act. As these assets comprısed numerous items of amountis düe to the Bank under 
promıssory notes, mortgage deeds and decrees, a large number of proceedings 
vvere started under the Bengal Money-lenderş Act, 1940, to scale dovvn the amounis 
due to the Bank under these varıous heads Some of these pioceedings seem to 
have been pending in the High Coöurt at Calcutta and some in the Courts in the 
mofussil Several appeals arısıng out of these proceedings have also come before 
this Court, İt appcars fiom the affidavits filed here that the appellant company 
had a lavv clerk, Sashı Bhushan Ghose, looking: after the company”s court vvork 
in Khulna Ttıs not very clear vhich of the officers of the Bank vvas in charge of 
the business before the High Coöurt at Calevtta ş but the affidavıt filed here by the 
Secretary of the company states that ıt is the Secretary that looks after the cases 
before thıs Court Tt also appears from the record that all materral papers relatıng 
io the present appeal had been sent to Delhı several days before the death of Amal 


—— 
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Krishna Ghose though the appeal vas ın fact filed in this Court six days aftei hıs 
death Mr. Dutt, the Calcutta advocate of the Bank, vho 1s also an advocate 
of thıs Court, has svvorn to an affidavıt statıng that he drevv up and sıgned the petition 
of appealın this case and fervvarded it to Delhisome time in the mıddle of September, 
1944, and he belteved that the appeal had been filed ın this Court before the o3rd 
of September, 1944, and that vvas the reason vvhy he filed the applıcatıon before 
the Qalcutta High Court as a legal representatıve petition to bring on record the 
heir of a party vvho had ded pending the appeal. He has also stated that ıt vvas 
only on ihe th of November, 1945, vvhen the matter vvas bemg argued before this 
Court, that he became avvare for the first tıme that the appeal had been filed on 
the agth of September, that ıs after the death of Amal Krıshna Ghose VVc have 
not been asked to reyect these statements as untrue "The Sectetary of the appellant 
Bank has svvorn to an affidavıt statıng that he vvas not avvare of the death of Amal 
Krıshna Ghose before enquırıes (vere made ın respect thereof, after receıpt Of the 
Tetter dated roth lanuary, 1945, from the Agent at Delhi, and vve see no Teason to 
reyect the statement as untiuc 

It has hovvever been poınted out that ın December 1944, the lavv clerk at 
Khulna had been served vvith a petition in connection vvith anotheT proceeding in 
the Court at Khulna to vvhich the appellant Bank vas a party, and that the factum 
and the date of Amal Krıshna”s deatb had been dısclosed there "The Secretary has 
stated that these facts vvere not communrcated by the lavv clerk euthei to the Manager 
of the Khulna branch of the Bank or to the Head Ofice Tlis is not mmprobable, 
because the question before the Khulna Öout at that time only related to the legal 
representatıve of the deceased comıng on the record and some extensiıon of tmeın 
that connectıon vvas prayed for Both these mışht veell have been treated as mere 
formal matters by the lavv cleik and the"counsel there İt is onİy if byüa rule of 
lavv the knovvledge of the agent can be tieated as the knovvledge of the prıncıpal 
that the appellant Bank can be fixed vvith knovvledge of the factum and the date of 
Amal Krıshna”s death VVe are unable to hold that the doctrine of constructive 
knovvledge can be applıed to this case Sashi Bhushan Ghose vvas not a general 
agent, and he vvas not ın charge of the legal vvork of the Bank before the Fedeıal 
Court It vvas not his düty to make any report to ihe Bank ın respect of matters 
vyhıch might have a bearıng upon litigatıon pending before the Federal Court 
The fact that affidavıts mıght sometimes have been savorn to by him, even ın 
respect of lıtıgatıons pending before the High Couit oi the Federal Court, vvill not 
shovv that he vvas ın charge of the vvork before the Federal Court, because ın so faı 
as matters that happened ın Khulna vveic concerned he vvould be the person 
naturally to be thought of to svvear to an affidavıt, vvhether he had charge Of the 
Federal Court vvork or not İn cases vvhere (he agent is under no duty to report, 
the prıncıpal cannot be fixed vvith knovledge of information acqurred by the agent, 
unless the agent vvas actıng as such ın respect of the transactıon in vvhich the knovv- 
Yedge is matetial (Halsbuiy”s Layvs of England, Vol 1, section 477) 


In dealıng vvith the question of sufficient cause, Courts have generally lad 
stress upon the dılıgence of (he party conceıned "That the appellant Bank cannot 
be charged vvıth lack of dıligence is shovvn by the fact that the appeal in the case 
vvas filed even vvıthout vvaıtıng for the full period allovved for the purpose by the 
rules of the Court GLakevvise, the Secretary of the Bank put himself in communi- 
catıon vvıth the Calcutta advocate almost ımmediately on receipt of the report of 
death from the Agent at Delhi, and the applıcatıon before the Calcutta High Court 
vvas filed vvithout any avoldable delay as soon as the fact and the date of the death 
of Amal Erıshna had been ascertaıned from the Khulna records "The propeıu 
test to be applıed ın dealıng vvith such cases xvas adopted by the Allahabad High 
Court ın ZLeksim: Chand v Behan Lall “Yhe İcarned Tudges there said 

“VVe can find no yustificatıon for holding that ignorance of the death, in the absence of 


negligence or other act or omission for vvhich the applıcant can be held to be responsible, should 
not be held to be sufficient cause vvithin the meaning of the Limitation Act” 
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düdged by this test the delay up to öth February, 1945, must be held to have 
been satısfactorily explaıned. 


As regards the interval betvveen 6th February, 1945, and the date of the filing 
Of the öresent applıcatıon, the position as has been already stated, ıs that everybody 
including Counsel in Galcutta acted on the assumption that Amal Krishna died 
onİy after the appeal had been filed ın this Gourt VVe see no reason for holdimiy 
that ın makıng this assumption the appellant or them” cöunsel acted negligently, 
because the cırcumstances already set out mıght reasonably have led them to make 
this assumptıon If this mistake vvas discovered only on sth November, 1945 
(vvrhen the matter vvas bemg discussed before this Court) vve think that the appellant 
ıs entitled to ask thatethe omıssıon to present the applıcatıon ın its present form 
before that date should not be attrıbuted to any negligence or lack of dılıgence. 
On behalf of the respondent, our attentigqn vvas dravrn to a decision 
of the Chief Gourt of Oudh, ın M?ğhoo Lal o amna Prasad1l. Fven there the 
learned Tudges declined to lay dövrn any hard and fast rule and recognised that 
the questıon must be determined .by reference to all the cırcumstances of each partı- 
cular case, vvıth a vievv to securing the furtherance of yustice. The decision does 
not therefore materıually help the respondent VVe accordingly direct that Sushila 
Bala Ghosh be added as a party to the appeal and that the cause title of the peti- 
tıon ofappeal be amended accordıngiy “There vvill be no order as to coösts on this 
petition 


G.R./V.S . Petihon allomed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT —SıR ArFRED HENRY LuONEL LEACH, Cİvef 7ustice AND MR. Vusrice 
DATANTALI SASTRI 


The Commissioner of İncome-tax, Madras -. Abbücant” 
0 
Sö A S Ramasvamı Ghettiar, Kanadukathan . Hesbondent. 


“ncome-tax Act (XI of 1922), section 10 (2) (xxi)—Amount made göod by güarantor on default of re-bayment 
by borroser—haght to a deductöh under seciton 10 (2) (xu)-—Amounit can onb) be regarded as a business loss 


The assessee, a money-lender? guaranteed a loan granted by a bank to a Chetttar firm and as the 
loan vras not repaid by the borrovver, he had to make good the amount of the loan to the bank On 
a questıon vvhether the assessee vvas ın lavv entitled to the deduction of this amount in his assess- 
ment under section 10 (2) (xəz) of the Imcome-tax Act, 


Held, that ıt vvould be straınıng the language of section To (2) (xəz) of the Act to hold that the 
deductıon can be made under that pıoviısion , but this does not mean that the assessee ıs not entitled 
to the deductuon. "The amount represents a loss ıncurred by the assessee ın carryıng on his möney- 
lending businessand therefore he vvas entitled to the deduction Further, by reason of the practice 
among Nattukottaı Chetttars ın the matter of such mutual guarantees, the debt can only be regarded 
as a business 1loss 

Case referred to the High Court by the Income-tax Appellate Tribunal, Bömbay, 
under section 66 (1) of the İncome-tax Act (XT of igö2), as amended by section 92 
ofthe Income-tax Act (VII ofıg39) in 66 R A Nos 6 and 7 Madras of 1944-45 


C S Rama Rao Sahıb for Applıcant 
AM. Subbaraya Ayar for Respondent 


The Vudgment of the Gourt vvas delivered by 


"The Cheef .Tusice -—“Vhe assessee is a Nattukottaı Chetti vvho at all materlal 
tımes vvas carryıng on a money-lending business in Rangoon He güaranteed 
a loan granted by a bank ın Rangoon to the Chetttar firm of S A RM and as 
the loan vvas not repaıd by the borrovver, he vvas called upon to make good the 
amount, Rs 19,67o, under hıs agreement of guarantee "The assessee sought to 
deduct thıs sum as a lossvvhen estimatıng his profhis for (he year of account 1939-40. 
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The Income-tax Officer and the Appellate Assıstant Commissioner refused to allovv 
the deductıon, but on appeal to the Income-tax Appellate Tribunal, the assessee”s 
contentıon vvas accepted. The Trıbunal”s decision vvas based on a common practice 
among Nattukottaı Cihettiars, İt is them custom to boörrovv from banks for the 
purpose of lending out the sums so obtained on hıgher rates ofınterest. The banks 
require such overdrafts to be guaranteed by other Chettıars. "The Chettiars stand 
surety for one another ın tese borrovvıngs If a Chettiar refused to accommodate 
another money-lender ın thıs vvay, he vvould not be able to obtaın a guarantoı 
for hıs ovvn essential borrovvıngs “The assessee in this case borrovved money on the 
guarantec of others and ın turn stood surety for other Chettuars. İm these circum- 
stances, the Trıbunal consıdered that the sum of Rs 19,67o vvhıch the assessec 
vvas called upon to pay fell under section ro (2) (xə), that ıs, it vvas an expenditure 
(not being ın the nature of capışal expendıture or personal expenses), lad out or 
expended vvholly and exclusıvely for the purpose of his business 


The Commiıssioner of İncome-tax appled to the Tribunal to state a case to 
thıs Court as he considered that this decision vva$ vvrong. in lavv, Asa result the 
Tribunal has referred to this Court the follovvıng question " ? 

““ VVhether ın the cırcumstances of this case, the respondent is entitled in lav to the deduction of 

Rs 19,6zo ın his assessment of 40-41, under section 10 (2) (xz)” ? 
VVe consider that ıt vvould be straınıng the language of section 1o (2) (xəz) to hold 
that the deduction can be made under that provision ş but this does not mean that 
the assessee ıs not entıtled to the deduction Before the 1939 Amendment Act, 
there vvas no provısıon ın the Indian Income-tax Act for the deduction of bad 
debts vvhen calculatıng the taxable profits of th busıness, but of course such debts 
had to be deducted ın order to arrıve at the true figure of the profits earned “The 
sum of Rs. ı9,67o represented a loss ıncurred by the assessce ın carryıng on his 
money-lendıng business and therefore he vvas entitled to the deduction. By reason 
of the practıce among Nattukottaı Chettiars to vvhich vve have referred this debt 
can onİy be regarded as a business 1oss 


VVe ansvver the questıon referred ın favour ofthe respondent. The Commis- 
siıoner of İncome-tax vvill pay the costs, Rs 250 


Vs Reference ansgered ın favour of) ihe assessee. 


IN THE HIGH COURT OF TUUDİCATURE AT MADRAS. 
PRESENT ”—MİR. VUsTICE KKUPPUSVVAMI AYYAR 
S, Pıchaı Pıllaı .  Pehtone ” 


Criminal tral—Lacuna ın evidence—Benefit of doubt to accrue to accused—Retrnal not to be ordered 

If there ıs a /lacına ın the evidence, the accused is entitled to have the benefit of the same "The 
burden ıs on the prosecution to prove that the accused ıs gullty, and, if the evidence s not suflicient 
to brıng the guıt home to the accused, the Pudge has no other course but to acquı hım Even if 
the offence vvas a serıous one affectıng the public interest, he is not yüstifled in directing a retnial, 

Petıtıon under sections 435 and 489, ÖOrimimnal Procedure Code, 1898, prayıng 

that the Hıgh Court vrill be pleased to revise the yudgment of the Court of Sessions 
of Trichinopoly division in G. A No 56 of 19455 dated əogth September, 1945 
(G. C No. ı8ş of 944), Sub-Dıvısional Magistrate, Arıyalur) 


V T. Rangasısamı Aoyangar and R. Santanam İoi Petitioner,. 

The Publıc Prosecutor (V . 2/loa)) on behalf of the Crovn. 

The Court made the follovvıng 

ORDER —The learned Sessions Tudge considered that on the evidence on 
Tecord the accused could not be convıcted But at the same time he ordered a 
Tetral because the offence vvas of a serious nature affecting the public interest 
and he vvas of opinion that there vvas a /acımna ın the prosecution evidence. He 
—o——————————,,——— K,  —— —— ““ ”””””””””o 
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vvas not yustified ın domg so. The prosecution knevv vhat they had to prove, and 
that they have not proved If there ıs a /acuna ın the evidence, the accused is 
entitled to have the benefit of the same "The burden ıs on the prosecution to 
prove that the accused ıs guilty and, if the evidence is not sufficeent to bring the 
guilt home to the accused, the Fudge has no other course but to acquıt him Even 
ıf the offence vvas a serious one affecting the public interest, he vvas not yüstified 
ın dırecting a, retrial : : 
The order of the Sessions Tudge is set asıde and the petitioner is acquutted. 


K.C. Peton alloved. 
İN THE HIGH COURT OF TUDICATURE AT MADRAS 


“ 
PRESENT —SIR ALFRED HENRY LVTONEL LEACH, Clsef üstice AND Mh. Vusrice 
PATANTALI SASTRI. 


The Commissıoner of Income-tax, Madras Abbhcant” 
" 0 
Rao Bahadur Ravula Subba Rao and another Resbondentş. 


Tncome-lax Act (XI of 1922), section 26-A and İncome-tax Rules, rule 6—Ağplicatıon for renemal of regis- 
tratton of firm comğosed of texvo brothers—Signing by one on: behalf of himself) and of the other under a general 
boter of: altorney—Not a sufficent comblhance unih rule 6 of the İncome-tax Rules—Pousers-of Attorney Act 
(VH of 1882), section x —Cannot oveyride sbecific broviston of rule 6 of the İncome-tax Rules 


An applıcatıon by a partner of a firm composed of tvvo brothers for the renevval of its registratıon 
sıgned by hımself and on behalf of the otber partner under a general povver of attorney from hım 
has to be reyected as not complyıng vuth rule $ of the İncome-tax Rules The vvord “Ppersonally” 
used ın thatrule necessarıly excludes the actıng by an authorısed agent of a partner and hence 
İrom sıgnıng an applıcatıon on behalf ofthe other partner under section 26-A ofthe Income-tax Act, 


Section 2 of the Povvers-of-Attorney Act merely states the general prınciple of agency and cannot 
överridc a specific provision of a rüle made under a different statute vvhich requires a partıcular act 
to be done by a partıcular person “ personally ”, z £ , by hımself 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 06 (r) of the İncome-tax Act (XI of 1922), as amended by section og of 
the İncome-tax Act, ıg39 (Act VİT of ig39) in Application 26 Madras of 1944-45 
on its file : 

C S Rama Rao Sahıb for Applıcant 

The Advocate-General (£ “ayah Ayar) and K onshnamırlhi for Respon- 
dents 

The Pudgment of the GCourt vvas delivered by 


Patanyalı Sasirı, 7 — his reference arıses out of an applıcatıon made by one 
Harıprasada Rao before the Income-tax Officer for the renevval of the regıstratıon 
Of a firm composed of hımself and hıs brother Rao Bahadur Ravula Subba Rao. 
The applıcatıon vvas reyected by the Income-tax Officer on the ground that ıt 
vvas not sıgned by both the partners personally as requıred by rule 6 of the Rules 
made under section $g of the Indian İncome-tax Act, 922, vrhich provides : 

“ Any firm to vvhom a certificate of registration has been granted under rule 41 may apply to 
the Income-tax Officer to have the certıficate of regıstratıon renevved for a subsequent year Such 
applıcatıon shall be sıgned personaliy by all the partners (not bemg mınors) of the firm, or vvhere 
the applıcatıon ıs made after the dıssolutton of the firm, by all persons (not bemg minors) vvho vverc 
partners ın the firm ımmedrıately before dıssolution and”by the legal representatıves of any such person 
vvho ıs dececased and accompanred by a certificate ın the förm set out belov”” 

The assessee contended that as the other partner Ravula Subba Rao had gone on 
a long pılgrımage, he could not sıgn the applıcatıon for renevval of the certi- 
ficate of regıstratıon and that, as Harıprasada Rao held a general povver of attorney 
İrom Ravula Subba Rao, hıs sıgnature on behalf of the latter vvas sufficeent com- 
plıance vvith the rule “The 1ncome-tax Officer negatıved the contentıon and 
refected the applıcaton (On appeal to the Appellate Assıstant Commissioner, 
the contention of the assessee vvas accepted vvith the result that the order of the 
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İncome-tax Officer vvas set asıde and he vvas dnected to take the applıcatıon on hıs 
fle and dıspose of it according to lavv. On appeal by the Officet to the Income- 
tax Appellate TTrıbunal, Madras Bench, the "rıbunal .concurred ın the viev oF 
the Appellate Assıstant Commiıssıoner and dısmıssed the appeal On application 
by the Commissıoner of Income-tax, under section 66 (1) to state a case to thiş 
Cout, the Appellate Tribunal has referred the follovuıng question for our decision : 

“€ VVhether the vvord”” personölly ” ın rule 6 of the Income-tax Rules, as framed under section 59 
ofthe İncome-tax Act vvould exclude a duülv authorised agent ofa partner from sıgnıng an applıcatıon 
on behalf of the partner under section 26-A of the Income-tax Act ?” 
It is contended for the Commiussioner that the vvord “ personally ” used in the 
rule necessarıly excludes actıng by an authorısed agent and 3hat therefore the viev” 
taken by the Assıstant Commiıssıoner vvas erroneous ın lavv VVe agree vvith this. 
contention “The leaıned Advocate-General appearıng for the assessee has dravn 
attention to section 2 of the Povvers-of-Attorney Act, 882, vrhich reads thus : 

€ TThe donee of a povver of-attorney may, if he thinks fit, execute oı do any assurance, instrument 
or thing, ın and vuth his ovvnn name and sıignature, and his ovn seal, vvhere sealıng is required, by 
authorıty of the donor of the povver , and every assurance, ınstrument and thing so executed and 
done, shall be as effectual ın lavv as ıfıt had been executed or done bv the donee Gf the povver ın the 
name, and vvıth the sıgnature and seal of the donor thereof 


This section applıes to pövvers of attorney created by instruments executed either before or after 
thıs Act came into foice” 
The argument is that, by vırtue of this provısıon, the act of Harıprasada Rao vho, 
as has been stated, holds a general povver of attorney from Ravula Subba Rao, 
ın sıgnıng the applıcatıon on behalf of the latter should be regarded as effectual 
ın lavv as if Ravula Subba Rao had himself signed the applıcatıon VVe are unable 
to accept this vıevv “The section merely states the general prıncıple of agency and 
it cannot override the specific provisions of a rule made under a different statute 
vvhıch requıres that a partıcular act should be done by a person “ personally ”, 
.€ , by himself 

VVe ansvver the questıon referred accordingİy in the affirmatıve 


The learned Advocate-General vvished to raise the question that rules 2 and 6 
are ulba vires the rule-makıng autholity, the Central Board of Revenue The 
questıon has not been referred to us and vve express no opinion upon it, 


The assessee vvill pay Rs 250 for costs of the Comnraissıoner. 
Vs Fefetence ansıtered. 


IPRIVY COUNCIL) 
(On appeal from the Hıgh Court of Tudicature at Allahabad.) 
PRESENT —VISCOUNT SIMON, LORD "THANKERTON AND SIR İOHN BEAUMONT, 


M Samırmullah . Ağfellant” 
0 
The Collector of Alıgarh Fesbondent. 


Land Acqısıtıon Act (1 of 1894), sechions 11: and 18—Amardıng of comğensatıon—Elxercise of a statutory 
duly—Decision as to basıs of valuatıon, uf can be controlled by an agreement betioeen the interested baties—Duly 
of a District Yüdge on a reference under section 18 

Durıng the proceedıings before the Land Asquisıtıon Officer it vvas agreed betvveen all the partıes 
thereto that ın order to ascertaın the market value of the lands concerned all the sale deeds relatıng 
to the sales ın respect of an area less than 75 yards and sales more than 7 years before the date of the 
notificatıon of proposed acquısıtıon should be excluded from consideratıon On the question as to 
the scope and bındıng effect of such an agreement, 


Held, that even ifthe agreement arrıved at betvveen the partıes did cöver the basıs on vyhich compen- 
satıon vvas to be allovved, vvhich their Lordships think it did not, such agreement could not bind the 
Land Acqursıtıon OÖfficer or the District Tudge in the performance of their statutory dutres under 
the Land Acquısıtıon Act "The Land Acquısıtıon Officer ın avvardıng the amount of compensatıon 
under section 11 Of the Actıs performing a statutory duty, a duty the exercıse of vvhich, in cases 
vvhere the land ıs to be acqurred for a public purpose, concerns the public, since it: affects the 
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expendıture of public möney İn assessing cömpensation he is bound to exercise his ovrn yüdgment 
as to the cerrect basıs ofvaluatıon, and hısyudgment cannot be controlled byan agreement betvveen 
the partıes ınterested, On a reference under section 18 the District Vudge müst also exercise his 
ovm yudgment and consider, among other things, vvhether the avvard of the Land Acquısition 
Officer vvas based on a correct prınciple 


C. S. Retmocastle, K. C. and Düngle Foot for Appellant. 
T. M. Tucker, KE C and VV. Vvallach for Respondent, 
TPhem Lordships” Pudgment vvas delivered by 


SrR TIOHN BEAUMONT —İhese are tvvo consolidated appeals from the yudgment 
and decree of the High Court of Pudicature at Allahabad, dated the ard September, 
1940, modifying the yudgment and decree of the District PTudge of Alıgarh dated 
the ı8th, August, 1936, vvhich in turn mödified the avvard of the Land Acquisıtıon 
Officer, Alıgarh, dated the ?th November, 1938 


The land to vvhich the first appeal relates consists of tvvelve bighas and nine 
bısvvas, vvhıch vvere held by the appellant as the mutveallı of vvaqf property "The 
land to vvhich the second appeal relates consısts of one bigha vvhich vvas the appel- 
İant”s personal property "These lands vvere acqurred, together vvith other adyacent 
lands belongıng to other övvners, for the Co-operatıve Housing Soceety Ltd , Alıgarh, 
under Government Notificatıon dated ogth May, 1980, and ıssued under the 
provısıons of the Land Acquısition Act At that tume the vvhole area held by the 
appellant vvas occupıed by tvvo tenants, Abdul Karım and Karu 

During the proceedings before the çLand Acqursıtıon Officer ıt vvas agreed 
betvveen all the partıes before hım first, that ın order to ascertaın (he market value 
of the land concerned all the sale deeds relatıng to the sales ın respect of an area 
less than 75 yardsshould bestruck "off, an secondly, that the exemplars for evolvıng 
sales, that ıs sale deeds relatıng to other sales, should be taken ınto consideration 
as far back as the year 1923, z€ , 7 years preceding the year 1930, excludıng the 
transactions vyhıch had some special grounds for bemg too high or too İovv or vyhich 
mıght be inadmıssıble on any other ground to be decided by the Land Acquusition 
Officer 

The Land Acqulsıtıon Officer decided to apply a flat rate in respect of the 
lands under acquısıitıon and to fix that flat rate at 5 annas, I pic per square yard 
and he fixed the compensatıon payable to the appellant on that basıs (It ıs not 
shovvn in the avvard made BEY the Land Acquısıtıon Officer hovv the-figure of 5 annas, 
1 pıc per square yard vvas arrıved at, but from the yudgment of the High Cout 
novv under appeal ıt appears that the Land Acqulssıtıon Officer took 28 exemplars, 
selected from a much larger number, vvhich had taken place vvithin the previous 
7 years, that he added up the number of square yards sold ınsuch transactıons and 
the prıces paıd thereon and, by strıkıng an average reached the figure of 5 annas, 
ı pie per square yard, and avrarded to the appellant ın respect of both his peisonal 
and vvaqf property a sum of Rs 14,127-138-6 

On the oyth August, 1994, the appellant lodged an applıcatıon to the Collector 
as Land Acquısıtıon Officer under section 18 of the Land Acquusıtıon Act, 1894, 
for reference to the Civil Court regardıng the acquusıtıon of the properties on the 
ground that the compensatıon avvarded vvas ınadequate İn his vvritten statement 
the Collector pleaded that the avvard of the Collector vvas made on the basıs of the 
statement of partıes “ that the value be fixed on the basıs of certaın sale deeds 
ön the file,” and therefore the applıcant had no rıght to question the avvard. 
The learned District Pudge raised tvvo issues vvhich are material — 

(1) VVhether the compensation avvarded ıs adequate” İf not vvhat ıs the 
proper compensatıon ” 

(2) VVhether the rate of compensatıon vvas fixed vvitl, the consent of the 
applıcants and the acquırıng body ” İf so, hovr does tt affect the case? 

The learned Tudge dealt vvith the second ıssue first. He noted that the agree- 
-ment of the parties excludıng sale deeds relatıng to areas less than 75 yards and 
sales more than 7 years beforethe notıfication vvere relted on on behalf of the Col- 
“Iector to preclude the applıcants from questioning the avvard. "The learned Tudge 
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reylected this contention, holdıng that the agreement only related to the evidence 
to be relted on for the puıpose of determining the value, and that the partıes had 
not consented to be bound by the conclusıon dravn by the Land Acqulsıtıon Officer 
on the basis of such evidence Te learned Tudge then considered the 28 exemplars 
vrhich had been relted on by the Land Acqursıtıon Officer and came to the conclusion 
that the condıtıons of the sale deed, Exhibit 84, one of the 28 exemplars, bore a 
very close resemblance to the condatıons relatıng to the acquısıtıon of the appellant”s 
land, and that the rate at vyhich the land in that exhibit vvas sold, namely, o annas, 
ıl pies per square yard, afforded the best basıs for valuation of the appellant”s 
land. Accordıngly he allovved that rate, and, addıng ı5 per cent for compulsory 
acquusıtıon, ıncreased the amount avvarded to the appellant to Rs 29,202-6-ı0 


From the decısıon of the learned District Tüdge the appellant appealed to the 
Hıgh Gourt “There vvas also an appeal by the Collector and by one of the tenants 
of the appellant”s property, but "as those partıes have not appealed to Hıs Mayesty 
ın Council their cases need not be considered "The learned Tudges of the High 
Court dısagreed vvith the learned District Pudge in his ansvver to issu€ 2, and stated 
their opinion ın these vvords :— . 

““ VVe are also oftthe opınıon that there vvas a binding agreement betvveen the partıes that certan 
exemplars afforded the basıs for determıng the market value of the varıous propertıces The agreement 
vvas not only that transactıons ınvolvıng less than 75 square yards and of a period anterior to 1928 
should be excluded, but the Land Acqursıtıon Oflicer vvas further given the povver to reyect some 
transactıons on the ground of “ bemg too high or too lovv ”, or by reason of bemg “inadmıssible on 
any other ground ”, and therefore the partıes agreçd that the exemplars that mıght then remaın after 
the exercıse of dıscretion by the Land Acqulsition Officer vvould cönstitute the basıs for determining 
the market prıce, and vve have to determıne the market vlaue ofthe land at the date of the publıcatıon 
of the notificatıon under section 4 ofthe Act” ə 
Their Lordships are not ın agreement vvtth this opinion of the Hıgh Court, vvhich 
seems to shovr some misconception of the functıons of the Land Acquisıtıon Officer 
and the Court under the Land Acquısition Act. Even if the agreement arrived 
at betvveen the partıes did cover the basis on vvhıch compensation vvas to be allovved, 
vyhich their Lordships think it did not, such agreement could not bind the” Land 
Acquisıtıon Officer or the District Tüdge in the performance of their statutory 
dutmes under the Land Acquısıtıon Act, as is clear from an examination of the 
relevant provisions of the Act, 


Under section 4 of the Act it is provided that vvhere it appears to the Provincıal 
Government that land is needed for any publıc purpose a notification to that effect 
is to be published as dırected. Under section 5 (a) persons ınterested ın the land 
vyhich has been notified may obyect to ıts acquisition, and the Collector has to hear 
the obyection and make a report thereon to Government $ Under sectıon 6, if the 
Government is satısfied, after consıdering the Collector”s report, that the land is 
needed for a public purpose or for a company (a subyect dealt vrith in later sections 
of the Act) a declaratıon to that effect has to be made and published. Under sec- 
tion g notice has to be published by the Collector statıng that the Government 
ıntend to take the land and that claıms to compensatıon for all interest in such 
land may be made to him Under section”rı the Collector has to ınquire into the 
value of the land”at the date of the publıcation of the notıficatıon under section 4 
and ınto the respectıve interests of persons claımmıng compensation and to make 
an”avvard of (inter aha) the compensatıon vvhich in his opinion should be allovved 
for the land Under section To” notice of the avvard"has to be given Under sec- 
tion 18 any person ınterested vvho has not accepted the axvard may by vvritten 
applıcatıon to the” Collector requlmre him to refer the matter, (vvhıch may ınclude 
the amount of compensation) to the Court. Tnder section 19 (1) (4) the Collector 
in making the reference ıs requıred to state for the informatıon of the Court, if the 
obyection be to the amount of compensatıon, the grounds on vvhich the amount of 
compensation vvas determined Under section os, the Court is required to take 
into consideration (zozer ala) the market value of the land at the date of the publı- 
cation of the notificatıon under section 4 and to add ış per cent. to the market 
value for compulsory acquısıtıon. (Under section 26, the avvard is to be deemed 
a decree. “ Collector ” is defined ın the Act, as inçluding a deputy Collector 
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and any officer specially appointed by the Provincıal Government to perform the 
functıons"of a Collector under the Act. 


It is clear, therefore, that the Land Acquisıtıon Officer ın avvardıng the amount 
of comğensatıon under sectıon 11 1s performing a statutory duty, a duty the exercıse 
of vyhich, in cases vvhere land is to be acquıred for a public purpose, cöncerns the 
public, sınce it affects the expenditure of publıc money İn assessıng compensation 
he ıs bound to exercıse his övyn yüdgment as to the cörsect basıs of valuatıon, and 
hıs yudgment cannot be controlled by an agreement betveeen the parties ınterested. 
On a reference under section 18 the District Püdge müst also exercise his ov 
fudgment and consider, amongst other things, vrhether the avvard of the land Acqui- 
sıtıon Officer vvas based on a correct principle, İT in this case the District Tudge 
considered that the market value of the land to be acquıred could be better 
ascertaıned by basıng ıt upon a sale of neighbouring land in vvhich the conditions 
closely resembled those affectıng the land to be”acquıred, rather than by takıng 
an average of prices obtained on a large number of sales in vvhich the conditions 
vvere less sımılar, he vvas entıtled and bound to act upon his ov vievv. İn appeal 
the yudges of the Hıgh Court vvere free to dısagree vvith the District Tudge if they 
thought hım vvrong, but this they do not appear to have done "They held that 
the District Pudge vvas not free to act upon his ov vievv because it conflicted vvith 
the agreement betvveen the partıes "Theır Lordships have thought it right to 
make these observatıons lest they should be supposed to countenance a constructtion 
of the Act vvhich ın their vievv unğustifiably restricts the düties and obligations 
of the Land Acquısıtıon Officer and the Court thereunder "There ıs, hovvever, 
no cross-appeal by the Collector, and the appellant does not seek the restoratıon 
of the order of the Dıstrıct Tudge, ənd the actual question vrhich arises for decision 
is confined vvuıthın a narrovr compass ” 


Havıng decided that the Order of the District Püdge vvas vvrong, the learned 
Tudges of the High Court said that the 28 transactıons remaıined for consıderatıon, 
and the method of strıkıng the average vvas the only method by vvhich the market 
prıce could be fixed, but they thought that the Land Acquısıtıon Officer had 
adopted a vrrong method of striking the average They considered that the rate 
ın connection vüth each of these transactıons ought to be first determined, that 
the rates so evolved should be added up, and the total dıvıded by 28, the number 
of the transactıons (On thıs basıs the average rate vvorked out at Rs 1-4--O0 per 
square yard. "The learned Tudges then proceeded ın these terms " 

“€ Tt is also agreed before us that ın the case of the 28 exemplars the land vvas not burdened vvith 
occupancy tenants, vvhereas ın the cases before us the land ıs so burdened, There ıs nothing in the 
order of the Land Acquusıtıon Officer to shovv that he paıd any regard to thıs aspect İt is not alvays 
easy to ınduce occupaney tenants to surrender theır rights and an attempt ın that dırection alvvays 
ınvolves some trouble and some expense VVe think that 8 annas persquare yard should be deducted 


for thıs trouble and expense and the zamındars ought to be ayvarded compensatıon at the rate of ız 
sannas per square yard ” 


Accordıngly the amount avvarded to the appellant vvas increased by Rs 2,775-12-9. 


In this appeal the appellant accepted the rate of R. 1-4-o per square yardə 
but obiected to the deductıon of 8 annas per square yard ın respect of occupany 
tenancıes, an expressıon defined ın the Agra Tenancy Act, rg26 "The appellant 
contended that the learned Tudges ofthe Hıgh Court vvere under a misapprehension 
in sayıng that ıt had been agrced before them that ın the case of the 28 exemplars 
the land vvas not burdened vvith occupany tenants "The appellant does not seem 
to have challenged the reference to thıs alleged agreement ın the yudgment of the 
Hıgh Court before the decree based thereon became bındıng, nor are there upon 
the record any notes of the learned Tudges, made at the hearıng upon thıs poınt. 
The appellant admıts that as to most of the 28 exemplars there Is no evıdence 
as to vhether the land vvas subyect to occupaney tenanctes or not, and he says that 
the matter vvas never gone into It has been argued, hovvever, before their Lord- 
ships that there are 4 cases comprısed in the 28 exemplars ın vrhich the record 
shovvs that there vvere occupancy tenants. But vvhen examıned ıt appears that 
in ş of those cases the tenants vvho vvere upon the land vvere not occupany tenants, 
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The only case in vvhıch it is shovrn that there vvas an occupancy tenant is that 
comprised ın exhıbit 84, the exemplar relied on by the learned Disirict Pudge, 
and no doubt, ın that case there must have been an occupanecy tenant or the exemplar 
could not have been relied on as affordıng an accurate “comparıson vvith the case 
of the appellant “The appellant has faıled to satisfy their Lordshıps that the 
statement in the Hıgh Court püdgment that it had been agreed that in the case 
Of the 28 exemplars land vyas not burdened vvith occupancy tenants vvas vrong, 
or that there ıs any ground on vvhich it vvould be right to allovv further evidence 
on the poıt to be taken "Thus really dısposes of the appeal (İt vvas obyected 
by the appellant that the Hıgh Court vvas vrrong in treatıng all the 28 exemplars 
on precisely the same footing ın relation to occupancy tenants vvıthout making any 
inquiry ınto the cırcumstances of partıcular cases, and further, that 8 annas per 
square yard ıs too heavy a deduction to make merely on account of trouble and 
expense ın getting rıd of occupaney tenants These, hovvever, are mere questions 
relatıng to value on vvhich it is not the practıce of their Lordships” Board to interfere, 
recognisıng, as they do, that the local knovvledge of Courts ın İndia on such matters 
1s of the greatest value. . 


Their Lordships vvill therefore humbly advise His Mafesty tifat this appeal 
be dısmıssed "The appellant must pay the costs of the respondent. 


Solicitors for Appellant : Doxglas, Grant and Dold 
Solıcitor for Respondent : Solzcitor, İndia Office. 
H 7 U./V.S. : Aöbeal dismissed 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT — IR ALFRED HENRY LIONEL LEACH, C/eef 7uüsüce AND Mi TusricE 
LAKSHMANA RAo. 


Khan Bahadur Chovvkaran Keloth Mammad Eeyi . —Ağğellant” 
7 


The Provınce of Madras represented by the Collectoreof South 
Kaenara and another Resğondents. 


Eand Acqunsıtıon Act (1 of 1894), secttons 4, 6 and 48 (1) —Notifications under sechons 4 and 6—0Obyechon 
by otoner—Government deciding: to imthdratıo from acqıısılıon—.Necessary notification under section 48) (1), not 
tssued —Government changıng ils mind and broceeding. ünih acquısııon—Legalıty of acquısıtton— Fresh notificatıon 
tnder sechions 4 and 6— İf necessary 

After the ıssue of notıficatıons under sections 4. and 6 of the Land Acquisıition Act on obyectiori 
by the ovmer of the land concerned the Government decided to vathdravv from the acqulsıitıon But 
before the necessary notıficatıon under section 48 (1) of the Act in regard to the vvithdravval vvas 
ıssued, the Government once agam changed its mind and proceeded vvith the acqulsitıon and the 
land vvas duly acqurred : 

In a sutt by the ovvner for a declaratıon that the acquısıtıon vvas unlavvful ın that the Govern- 
ment could not have proceeded vvıith the proceedıngs vnithout fresh notificatıons under sections qand 6 
of the Act, ı 

Held, Rule 5 of the rules framed under the Act makes ıt compulsory for Government to nötifya 
vvithdravval if ıt decides on such a course As the Gövernment had decided to gö on vüth the acqur- 
sıton before any such notification under section 48 (1) vas issued, it vvas, in the circümstances, entitled 
to do so vvithout re notification under sections 4 and 6 and the acqulsition vvas quite lavvful 


Appeal under clause ış of the Letters Patent agaınst the yudgment and decree 
of Chandrasekhara Aıyar, / , dated ırth April, 1945, in S. A No) 1146 Of 1944, 
preferred to the Hıgh Court against the decree of the District Court ofSouth Kanara 
in A. S No 441 of rg4o (O S. No goş of ig38, District Münsiff Court, Kesargod.) 
D Ramasıcamı Aıyangar for Appellant 


The Government Pleader (£, Kuznkrishna Menon) for Respondents 
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The Tudgment of the Court vvas delivered by 


1h6 Chef ustce.—iln the year 936 the Government of Madras proposed 

to acquıre a small strıp af land for the purpose of makıng a foot path by the sıde 
of a Hindu crematıon ground at Kesargod. "The total area only measured 18 
cents of an acre On the ə6th August, 1986, a notıificatıon vvas published under 
section 4 of the Land Acqmısıtıon Act and on the s6th Tanuary, r937, a notification 
vvas published under section 6 of the Act "The appetflant, vvho vvas the ovrner of 
the land, obyected to the acquısition and after the publıcatıon of the notuficatıon 
under section 6, he persisted in his obyection He succeeded in persuadıng the 
Collector of South Kanara that the acquisıtıon vvas not necessary The result 
vvas that the Government changed ıts mınd and passed an order vvhich said " 

“The Collector of South Kanara ıs therefore requested to take steps to vvıthdravv from the 
acquısıtıon proceedıngs and submit through the Board gf Revenue the necessary notificatıon to 
Government under section 48 (1) of the Land Acquisition Act, for publication ” 
As a result of representatıons made by the District Board, the Government again 
changed ıts mınd and decided: to proceed vvth the acquısıtıon. No notification 
of vvıthdrayval under section 48 (1) had been published Tus later order vvas 
passed on the roth November, 1937. Accordıngİy the acquisitıon proceedings 
vvere contınued and the land vvas duly acquired, 


, On the 8th Tuly, 1938, the appellant filed a suit in the Court of the District 
Munsuf of Kesargod for a declaratıon that the acquısıtion vvas unlavful on the 
ground that as the Government had döcided to vvithdravv from the acquıusitıon it 
could not proceed vvthout fresh notıificatıons under sections 4. and 6 of the Act, 
The District Münsiff dismissed əhe suit and this decision vvas concürred in by the 
District Pudge of South Kanara on aypeal "The plaitiff then appealed to this 
Court “The appeal vvas heard by Chandrasekhara Arıyar, İ., vvho agreed vvith 
the Courts belovv "The present appeal ıs from the Pudgment of the learned Tudge 
under clause ı5 of the Letters Patent. 


Sub-section (r) of section 48 says that except in the case provided for in sec- 
tion 36 (vvhıch does not apply here) the Government shall be at liberty to vvithdravv 
from the acquisıtıon of any land of vrhich possession has not been taken. Rule 5 
Of the rules framed under that Act states that ıf Government decides to give up the 
acqulsıtıon a notification tinder section 48 (1) vvithdravving from it shall be published 
by ıt. It is not suggested that this rule is z/fra ozres, Im fact, the learned (Counsel 
for the appellant accepts that it ıs önira ves  Yhe rule makes it compulsory for 
Government to notify a vvithdravval if it decides on this course "The order to the 
Collector ofSouth Kanara merely dırected him to take steps to vvithdravv the acquı- 
sition proceedıngs and submıt through the Board of Revenue the necessary notifica- 
tion for publıcatıon As vve have shovvn, before the notıficatıon vvas published the 
Government decided to go on vvith the acqulsition.  VVe consider that in the cir- 
cumstances it vvas entitled to do so vvithout re-notification under sections 4 and 6 


It is very regrettable that so much yudıcial time should have been taken up on 
such a trumpery matter. Evenifthe lavv had been on the side ofthe appellant, ıt 
could only have”meant re-notıfication under sections 4 and 6 vvith vvaste of tıme 
and unnecessary expenditure of money "The acquisıtıon could not have been 
avolded "The mentalıity of the appellant is indeed dafficult to understand “The 
only satısfactıon is that he can be requrred tö pay for his bovine obstinacy in costs 


The appealıs dısmıssed vvith costs 


M.Ə. : — Apbeal dismissed, 
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FPRIVY COUNCİL.) - 


.“. 


(On appeal from the Hıgh Court of Tudicature at Allahabad ) . 


“ 
.. 


PRESENT —LORD THANKERTON, LORD GODDARD AND SIR İOHN BEAUMONT 
Chhabba Lal Abğellant” . 
: 0 


Kallu Lal and others s Resbondentis 


Cuvil Procedure Code (V of 1908), Ozder go, rule —İmğeratıne nature of-—Abplicabibiy to agreement 10 
refer matters ın dışbute to arbıtrahon—Succesşful attack by minor on the valıdıty of agreement to refer—Ellect 
as agaınst other barhes—Ginl Procedure Code, second sthedule, baras 15 and 16 (2) —Obyection to valıdıly of 
reference—İf comes inihin the brovisions of section 15— Emdence Act (of 1870), secion x0—Reference to outside 
“bariy to decide matters in disbute in sint and the question of costs—Reference not yustified by section 20 


Rule 7 of Order 82, Civil Procedure Code, is imperative and its terms müst be strictiy com- 
plıed vuth The rule applıes to an agreement to refer matters ın dıspute to arbıtratıon 


Mariam Bibi v Amna Bibi, IL. (i937) All siy (FB), approved on this point. 


Such an agreement, vvhıch removes the decısıon of a matter ın dispute from the yurisdiction 
of the Court and refers it to some outsıde party ıs clearly an agreement vvith reference to the suit and 


not onİy falls vithin the terms of the rule, but comes vvithin the mischief at vvhich the rule appears to 
be armed zi 


If mınors successfully challenge an agreement to refer to arbıtratıon as not made ın compliance 
vvith sub-section (1) of rule 7 it is avolded against all partıes under sub-section (2) 


An obyectıon to the valıdıty of reference to arbıtratıon does not come vvithin the provisions of 
paragraph Iş of the second schedule to the Civil Procedure Code 


Mariam Bibrv Amna Bin, İLR. (1937) Ağ 37 (FB), overruled on this point 
AlI the povvers conferred upon the Court ın relatıon to an avvard on a reference made ın a suit 
presuppose a valıd reference on vvhıch an avvard has been made vvhich may be open to question 


If there ıs no valıd reference, the purported avvard ıs a rfullity, and can be challenged in any appro- 
prıate proceedıng ğ 


A reference to an outsıde party to decide matters in dispute in a suit and the questıon of costs 
ıs not a reference to that party for ınformatıon ın reference to a matter ın dıspute, and ıs not yustifled 
by section zo of the Evidence Act İt might have been made under paragraph 7 (r) and (3) of the 
second schedule to the Civil Procedure Code and it is open to the appellate Court to treat it as so 
madea nd regard the allusıon to section 20 of the Evidence Act as a mistake 


Sir Thomas Stirangman, KE C and VV Vvallach for Appellant. 
Ç S Revcastle, K € and S Höpyam for Respondents 
Theır Lordships” Tudgment vvas delivered by se 


SıR (oHN BEAUMONT — Thıs ıs an appeal from a decree of the Hıgh Court of 
Tudicature at Allahabad dated the öth September, 1939, vvhich set asıde a decree 
of the Subordınate Vudge of Cavvnpore dated the ard November, 1989, passed ın 
a partıtıon surt and sent the case back to the Subordınate Tudge vvıth directions 
to readmıtıt under its original number and to decide it in accordance vvith lavv 


The questıon for decısıon is vvhether a reference to arbıtratıon made ın this 
-suıt, and an avvard made thereon, vvere valıd as the Subordınate Tudge held, or 
invalıd as the Hıgh Court of Allahabad held ın appeal 


The questıon arıses ın the follovuing circümstances, 


The plaıntıff brought this suit for division of the property of a Hindu family 
governed by the Mutakshara The plamtıff vvas the son of one Mukta Prasad, 
and the first three adult defendants, Kallu Lal, Sohan Lal and Sevvak Lal vvere the 
sons of the only brother of Mukta "Prasad, vehilst the fourth and fifih defendanis, 
Ram Lal and İlaınaraın, vvere the mınor sons of Kallu Lal "The plaıntıff alleged 
that the famıly had separated ın status, but that the property had not been dıvıded, 
and he clammed partıtıon of the property and that a half share be allotted to him 
In their vrritten statement, the adult defendants alleged that the famıly vvas still 
yoint, but the claım for partıtıon vvas not disputed İn the suit, Sohan Lal vvas 
appoınted guardıan-at-lıtem of the minor defendants, and as such he adopted the 
vyritten statement of the adult defendanis. 
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On fhe ıst September, 1933, an application vras mad 
plaıntiff statıng that the partıes had appomted 


Tudge by Kallu Lal,Sevak Laland the 


Shri Syyamı Ramanandiı, vvho vvas the Guürü of the partıes, ar 
for the decision in respect of the costs 


ht be appoınted a referee under sec- 
mber, 1933, Sohan Löl 


bordınate Vudge and vörified this applıcatıon and 


of all the facts ın dıspute in the suit and also 
of the suit and they asked that the Svvamı mg 
non gö of the Indian Evidence Act Ön the ond Septe 
appcared beləre the learned Su 
the learned Pudge made the folloving note 

“This applıcatı 
Munna Laf, Vakıl, after hearıng and understandıng t 
On the qth October, 1938, the learned Tudg 
the applıcatıon of the partıcs, 
under section zo of the Evidence Act for decidingethis case 
decıiding the case, to present hımself ın Gourt ör send in 
in respect thereof On the zth October, 1933, 
the famıly property into tvvo parts allotting one part t 
to the defendants 
on the ızth October, 1939, the tvvo prıncipa 
of the munors did not purp 
dor reference and that as no previouS Sanc 
the agreement vvas not bındıngon the mınors, and 
ın terms only constituted Svvamı Ramanand? 
of the Indian Evidence Act and that as such he could onl 


he same” 


had no authorıty to make a davısipn of the property Ob) 
alleging fraud against the Svvamı but ıt ıs not 


On the grd November, 1933, the learned 


on behalf of the adult defendants 
necessary to consıder these obiections 
Subordinate yudge, havıng held that the reference to arb 
“yere valıd, passed a decree in the terms ofthe avvard 


From thıs decree an appeal vvas 
vyhich. on the 8th September, 1999, all 
the lovver Court and sentt 
orıginal yurisdiction and. to decide mn accordance vvith layv 
present appeal ıs brought , 

Neıther the learned Subordınate Tudge nor the High 
obiectıon that the reference vvas not yustified by section 2 
"That section is in these terms " 

““Statements made by persons to vyhom a party to a surt 
in reference to a matter ın dıspute are admıssıons m 
It is obviousthat a reference to an outside party to decide 
suit and the questuon of costs 18 
ence to a matter ın dıspute, and if the reference is to be 
under section 20 it vas a bad reference 
made under the provısıons of paragraph 7 (1 
the Code ofCivil Procedure, and their Lords 
as the Courts ın İndia seem to have done, 
of the Evidence Act as a miıstake 

"Vhe second ob yectuon requires more consaderatıon Ord 

7 € (r) No next frend o 


corded ın the proceedings, 


Ubence to the suit ın vvhichh 
entered ınto vvithout the leave ofthe Court so recorded shall be voldable 


the mınor ” 


enter ınto any agreement or compromise on 


on vras verifled to-day by Sohan Lal, defendant, on being ıdenti 


r guardıan for the suut shall, vvithout the 1eav 


ce acts as next frıend or guardıan (2) Any 
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e to the Subordınate 


eleree for the decısıon 


fied by Babı 


e made an Order ihat according to 
Shrı Svvamı Ramanandiı vras appointed a referee 


and dırected hım, after 
vvrıting, his statement 


(he referce made his report dividing 
o the plamtıff and the other 
Obyectuons to the report on behalf of the mınors vverc lodged 
1 obyections being first that the guardıan 
ort to act as a guardıan entering into the agreement 
ton of the Court had been obtaıned 
secondly that the alleged agreement 
a releree under section 20 


y make statements and 
ections vvere also filed 


iratıon and the axvvard 


brought to the Hıgh Court of Allahabad 
ovved the appeal, set asıde the decree of 
he case back to the lovver Court to readmıt under: 1t8 


From thıs decree the 


Court dealt vuth the 
o of the Evidence Act, 


has expressly referred for ınformatıon 


matters ın dıspute ın a 


not a. reference to that party for ınformatıon ın refer- 


regarded as made onlİy 


Hovvever, the reference mıght have been 
) and (3) of the Second Schedule to 
hıps vvillireat the reference as so made, 
and regard the allusıon to section 20 


er 82, rule 7 provides: 
e of the Court expressiy re- 
behalf of a mınor vnth refe- 

agrcement or compromuse 
against all partıes other than 


"The learned Subordınate Pudge explaıed in his yadgment disposing of the 


obyections vhat took place ın relatıon to the application 
that Sohan Lal in the first instance had not sıgned the ap 
and accordıngiy the 


before hım the next 
(he agrcement. "The Icarned Tudge 


for relerence He said 


plıcatıon for a reference, 


learned Tudge directed that Sohan Lal should be brought 


day Sohan Lal duly appeared the next day and verified 
consıdered that, sınce Sohan Lal sıgned the 
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agreement vvithout qualıfication, that is vithout specifying vyhether he vyas actıng 
ın his ovvn capacıty or as güardian-at-litem of the minors he must be taken to have 
sıgned ın all capacıtıes in vrhich his signature vras required, and their Lordships 
arc dısposed to accept that vrevv "The İcarned Tudge further considered that by 
referring the matter to arbıtratıon the Court must be taken to have been satısfied 
that the reference vvould be for the benefit of the mınors There vvas ındeed no 
rcason to doubt thıs becau$e the interest of the mınors vvas identical vuth that of 
the other defendants, their father and uncles, and there vvas no reason to suppose 
that the ınterests of the mınors vvas likely to be sacrıficed At the same tıme its 
clear that the terms of Order 82, rule 7 vvere not complied vuth There vvas no 
formal applıcatıon by the guardıan-at-İitem for the leave of tlee Court to his entering 
ınto the agreement for reference to aıbıtratıon, nor vvas any such lcave formally 
given, or expressly recorded in the proceedings The note on the record quoted 
above does not shovv that the Tudge realısed that he vvas dealıng vuth the guardıan- 
at-lıtem of minors “The requimrement in Order 32, rule 7 that the leave of the 
Court be expressİy recorded ın the proceedıngs vvas added in 1908, and Sir Thomas 
Strangman for the appellant says that the addıtıon to the rule merely,gave statutory 
effect to the prevıous practıce Be that as ıt may, the rule ıs ımperatıve andım 
them Lordships” vevv its terms must be strictly cemplied vith: Their Lordships agree 
vvith the vievv of the High Court folloving on this pomt, a rüling of a Full Bench 
of the Allahabad High Court AZariam Bibi v Amna Bibit, disagreemg vvith: certain 
other İndian rulıngs, that Order o, ryle 7 applıcs to an agreement to refer 
matters ıs dıspute to arbıtratıon Such an agreement, vvhich removes the decision 
of a matter ın dıspute from the yurisdiction of the Court and refers it to some outsıde 
party ıs clearly an agreement vvith reference to “the suit and not only falls vvithin 
the terms of the rule, but comes vvithin the mischief at vvhich the rule appears to 
be armed "The ınterests of minois might vvell be sacrificed by an rmproper refer- 
ence to arbıtratıon and it is necessary that their interest be protected by the Court. 
If mınors successfully challenge an agreement to refer as not made ın compliance 
vyith sub-section (1) ofrule 7, it is avolded against all partiesunder sub-section (2) 

Sır Thomas Strangman has taken a second point, namely, that it is too İlate to 
challenge the avvard sınce no appeallay from the decree of the Subordınate Tudge 
made ın terms of the avvard İn support of his argument herelies onthe provisions 
Of paragraph 16 (2) of the second schedule to the Code of Civil Procedure The 
section 1S on€ Of a group ofsections conferring povvers üponthe Court in relation 
to an avvard made on a reference ın a suıt Sectıon 12 gives povver to the Court 
to modify the avvard ın certaın cases Section 14 empovvers the Court to remit the 
avvard or any maktter referred to arbıtratıon to the reconsıderatıon of the arbıtrator 
ın the cases specifled Section 15 provides that no avvard shall be set asıde except 
on the specific grounds mentıoned, or the avvard “ being othervvise invalıd”” Sec- 
tıon 16 provıdes that vvhere the Court sees no cause to remit the avvard and no 
applıcatıon has been made to set asıde the avvard or the Court has refused such 
applıcatıon the Court shall after the time for making such applıcation hasexpired 
proceed to pronounce yudgment accordmng to the avvard “Then sub-section (2) 
provıdes that upon the yudgment so pronounced a decree shall follov” and no 
appeal shall he from such decree exceptıin so far as the decree isin excess of, and 
notın accordaı ce vvith, the avvard “The argument of Sır Thomas Strangman s 
that under the “cctıon the decree of the Subordınate YVudge ıs final, and for thıs he 
relied on the case of Aram Bibi v Amna Bil, 


The rulıng cfthe Courtin that case that Order gə, rule 7 applıes to an agreement 
to refer to arbıtratıon has already been noted vvith approval A further question 
referred to the Full Bench vvas 

“ VVhether an obyection to the valıdıty of reference to arbıtratıon comes vyvithin the provısıons 
Of paragraph r5 of the Second Schedule to the Code of Civil Procedure,”” 


The learned Chef TPustice and Harries, / , considered” that it did, relyıng on the 
vvords ““ being othervvise invalıd ” in paragraph rs , Iqbal Ahmad, 1 , considered 
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that ıt did not. Upon this question them Lordships agree vvith. the: vievv of Sir 
Iqbal Ahmad Tü their opinion all the povvers conferred upon the Gourtın relatıon 
to an avvard on a referenee madecın a suit presuppose a valıd reference on vvhich 
an avvard has been made vvhich may be open to question, If there sno valid reference, 
the purported avvard ıs a nulliy, andcan be challenged ın any approprıate 
proceedıng By vvay of contrast the language of paragraph 21 of the 
Second Schedule may be noted. That paragcaph empovrers the Court to pronounce 
yudgment according to an avvard made on a reference out of Gourt, and the opening 
vvordsrequtre the Gourt to besatısfied that the matter hasbeen referred to arbıtratıon, 
There are no such vvordsın paragraph 16 In their Lordships” vievv therefore an 
appeallay to the Hıgh Court m this case, 

For these reasons their Lordshıps think that the decision of the High, Göurt 
vvas rıght and they vvill humbly advıse His Mayesiy that this appeal be dısmıssed. 
The appellant must pay the costs ofthe respondents. 


Solıcitors for Appellant £ö. S A. Polak 67 Co, 
Solıcitors for Respondents Barros, Fegers and emil 
HTU./VS. Abbecal dismissed. 


IN THE HIGH GCOURT OF VUDICATURE AT MADRAS. 
PRESENT — MR  İUSTIGE PATANTALI SASTRI AND MR YİusricE BELL 


Kasturı Venkata Subbarao and gnother Apğellanis” 
Öv . 
Bıkkına Veerasvvamı and others .. Aesbondenis, 


Tvanşfer of Proberby Act (İV of 1832), sechon 58 (a), (ce) and (g)—Tuo? documents—Covenant for 
reconveyance contaıned ın different documznt—Fifecet— Transaction tohether amöunis to morlgage 


The effect of the provıso to sectton 58 (c) of the Transfer of Property Act ss that an ostensıble 
sale vrith a stıpulatıon for a re-purchase shall not be regarded as a mortgage unless the stıpulatıon 
is contared, in the same document vvhich effects the sale VVhere the stıpulatıon for reconveyance 
is contained in a document other than the dced of mortgage it cannot be contended that the trans- 
actıon is nonetheless a mortgage fallıng under section 58 (g) of the Transfer of Property Act 


Ma Sen .Nyo v Maung San” Pe, AT. ıggə Rang 2z, referred to 
Appeal agaınst the order of the Court ofthe Subordınate yudge of Amalapuram, 
dated rsth December, 1943, and madein O P No 6 ofigaı 


T S .Narasınga Rao for Appellants 


P Somasundaram, A Sambasıva Rao, M Ağba Rao, K Bhumasankaram and 
MN. Babı Rayı for Respondents. 


The Tudgment of the Gourt vvas delrvered by 


Patanşalı Sastrı, /? —Yhis is an appeal from an order refusıng to scale dovvn 
vyhat ıs clarmed to be a mortgage at the instance of the appellant vvho applıed for 
velief under Madras Act IV of ıg38 “The applıcatıon vvas dısmıssed on the ground 
that the transactıon ın question vvas not a mortgage at all but an absolute conveyance 
syith. a condition of retransfer and there vvas no debt vvhich could be scaled dovvn 
under the Act. ə 

The transactıon vvas embodied ın tvvo docüments, Exs D-ı and P-r, both 
dated the zond December, ıgaıı Ex D-r purports to be an out-and-out sale 
of the propertucs referred to thereın to the respondent for Rs 6,5oo and Ex P-ı 
provıdes that the properttes shall be re-conveyed to the appellant on re-payment 
of the prıce vvıthın ten years. The appellant contended that the tvvo documents 
taken together evıdenced a mortgage by conditional sale and attempted to shovv 
by reference to the surroundıng cırcumstances the real nature of the transactıon 
accordıng to the ıntention of the partıes "The Court belovv refused to go into that 


————————— — — ———————————--——————---——— 
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questıon ın vievr of the nevv provıso to section 58 (c) of the "Transfer of Property 
Act added by the Amending Act of ıgag The proviso runs thus 

“ Provided that no such transactıon shall be deemed to be a, mortgage, unless the condition 
ıs embodied in the document vvhich effects or purports to effect the sale” ə 
The language of the provıso ıs perfectly clear and unambıguous, and. its effect 
is that an ostensıble sale vvith a stipulatıon for repurchase shall nöt be regarded 
as a mortgage unless the əstıpulatıon ıs contamed ın the same document vvhıich 
effects the sale The appellant”s learned counsel argues that, as the nevv provısıon 
has been ıntroduced as a provıso to clause (c) vvhich defines a mortgage by con- 
dıtıonal sale, it should not be understood as havıng a vvider scope than the clause 
itself, and should not be taken to lmit or qualify in any, vvay clause (a) vvhıch 
defines a mortgage . ın other vvords, that the provıso should be read as providıng 
only that such a transactıon shall not be deemed to be a mörigage öy conditonal sale, 
vvith the consequence that ıt can Still be regarded as a mortgage fallmng under clause 
s8 (g) if it is establıshed that the intention of the partıcs vvas that the transactıon 
should operate as a mortgage and not an outright sale vvıth a condition of re- 
transfer  Thıs argument cannot be accepted "The constructıon suggested vvould 
involve readıng ınto the provıso vvords vvhich are not there, and it Vfould, moreover, 
stultıFy the nevv enactment as it vvould İcave the previous state of the lavv practıcally 
unchanged For ıt veould not make much difference in the legal effect of a sale 
accompanıed by a separate agreement for repurchase to provıde that ıt shall not be 
deemed to be a meortgage by conditional sale but may be regarded asan anomalous 
mortgage VVe do not think that the Öroviso vvas intended to have that effect, 
Tts obyect evidently vas to shut out an mquiry vvhether a sale vrith a stıpulation 
for retransfer ıs a mortgagc vvhere the stıpulatıon ıs not embodied in the same 
document Tus ıs the vtevv taken of the effect of the provıso ın 442 Sem /V?o v. 
Maung San Pel and vve agree vvith it. 


The appeal faıls and ıs dısmıssed vvith costs, tvvo sets, one for respondent I 
and one for the ofher respondents 


BVV Aöğcal dismissed. 


IN THE HIGH COURT OF VUDICATURE AT MADRAS. 


PRESENT —SIR ALFRED HENRY LTONEL LEACH, Cüzef 7usüce AND Mh TUsrıcE 
LAKSHMANA NRAOo 


The Kumbakonam Mutual Benefit Fund, Ltd .. Aöğellant” 
0. 


C Ramasvvamı and another ,.  “tesbondenis. 


Hındu Lau—yonmt family —Mo igage by father on behalf of himself and has sonş —Decree—Sale— P roceeds 
ənsuffcient—Abblicatıon for personal decree agarmsi father and sons—Abölıcatıon against one of the sonş imihdrasın 
— Personal decree agaınst the father and the other son—sSale of famıly broberty) —Abplcatıion to set asıde sale as 
regard, his share by the son against iohom there utas nö bersonal decree—Laabıhiy of his share under the fnous 
obhgatıon rule of Hindu Lat 

A mortgage vvas executed by a Hındu father on behalfof hımself and his three minor sons consti- 
tutıng a yomnt famıly İn a süt by the mortgagee a final decree vvas passed, but the prıce realısed 
for the hypotheca ın executuon feli short of the amount due unde: the decree “The decree-holder 
filed an applıcatıon for a personal decree against the father and hıs tvvo survıving sons, limited so far 
as the sons vvere concerned to their ınterests ın the yornt famıly As the decree-holder experienced 
some difficulty ın serving the first respondengğ (one of the sons) he filed a memorandum ındıcatıng 
hıs intention of vvithdravving the applıcatıon for a personal decreec against the first respondent, and 
a personal decree vvas passed agaınst the father and the other survıvıng son and ın execution the 
qoint family properties vere sold On an application by the first respondent to set asıde the sale 
ın so far as it affected hıs one-third share, 


Held, that ın the cırcumstances hıs share vvas hable under the pıous obligatıon rule of Hindu Lav. 
Appeals under clause 15 of the Letters Patent agaınst the order of Bell, T., 
dated ənd August, ı945, in A A A O. No ş44 of ig44, preferred against the order 
of the Court of the Subordıinate Pudge, Kumbakonam, dated 1qth April, 1944, 
50755 0 5 -———————,— 


ı ATIR 1gşs Rang 212 
£L P A Nos stand 53 Of 1945 sth February, 1946 
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in A S No 45 of I944, preferred agaınst the order of the Court of the District 
MunsirfF- Kumbakonam, dated ş6th February, 1944, in E A No 782 of 1943, 
in O. S No 9t of ig, 
£.P 4 No, 5l of 1945. 
K.S Desikan for Appellant 
G Srumoasa Aşyangar for Respondents. 
£.P A. .No. 53 of 1945 
££. Rapagobala Avyangar for Appellant 
KS Destkan and G Srimoasa Aiyangar for Respondents. 
The Tudgment of the Court vvas delivered by 


The Chief Tustice —These tvvo appeals are from a yudgment of Bell, 7 , delivered 
in a second appcal Appeal No sı of ı945 has been filed by the holder of a mort- 
gage decree and Appeal No sş of Ig45, by the purchaser of the property at the 
sale held by the Court ın execution 

The mortgage vvas executed by a Hındu father on behalf of hımself and his 
three mınor sos They constituted a. yomt famıly On the 24th Tune, 19985, 
in O. S. No gı of gə, of the Court of the District Münsiff of Kumbakonam, 
the mortgagee obtaıned a prelımınary decree and on the ışth November, 1995, 
a final decree. "The prıce realısed for the hypotheca ın executıon fell short of the 
amount due under the decree by Rs şo8-4-o On the ?7th danuary, 1941, the 
decree-holder filed an applıcatıon for a ffersonal decree against the father and hıs 
fvvo survıving sons, limited so far as the sons vvere concerned to their interests in 
the famıly estate One of the sonsehad ded before the applıcatıon vvas filed One 
Of the tvvo survıving sons (the first respondent ın these appeals) vvas a minor The 
decree-holder expertenced some difficulty ın serving” the first respondent and on the 
goth Tuly, gər, he filed a memorandum indicatıng his intention of vvithdravvıng 
the applıcatıon for a personal decree so far as the first respondent vvas concerned 
It vvould appear that bv this time the first respondent had become a mayor As 
the result of the decree-holder havıng decided to vvithdrayv the applıcatıon agaınst 
the first respondent a personal decree vvas passed agaınst the father and hıs other 
surviving sön, limited, of course, so far as the latter vvas concerned to his interests 
in the famıly property , 


The decree-holder then applıed to execute the personal decree by the attach- 
ment of certaın famıly properttes “The attachment vvas ordered and the properttes 
vvere ın due course sold VVithin a month of the sale the first respondent applıed 
to the Gourt of the District Münsiff of Kumbakonam for an order setting asıde 
the sale ın so far as ıt affected hıs one-thırd share ın the propertıies “The District 
Munsiff dısmissed the applıcatıon on the ground that the pıious obligatıon rule of 
Hindu Lavr applıcd Te first respondent appealed to the Subordinate Tudge of 
Kumbakonam vvithout success The Subordinate Vudge held that the case vvas 
governed by Azesinan v Samin "The first respondent then appealed to this Court, 
The appeal vvas heard by Bell, 7 , vvho considered that the göverning: authority 
vvas Venkataranga Redd: v Chunna Suthamma? and consequently allovved the appeal, 
but he gave leave to appeal 


VVe consıder that the Subordınate Tudge rightly held that this case fell vvithin 
frishnan v Samil İt vvas there held thatevvhere a decree vvas obtaımed against 
a Hındu father, ıt could be executed against the ınterests of his sons in the yolnt 
estate, notvvıthstandıng that they had been dısmıssed from the suıt It vvas argued 
thatın Raya Ramv Raşa Baksh Singh3, the Privy Council had overruled the yüdgments 
of the Full Bench of thıs Court in Perzasıcamı Müudahar v Seetharam Chettar3, but 
this contentıon vvas reyected and the Court follovved Persasısamı v: Vatthilkingam 
Pilar: (Varadacharıar and Pandrang Rov, //) and Dorazsıcamı v “Nagasısamı 5 
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(Goutts-Trotter, C 7. and Pakenham VValsh, 7 ) vvhere ıt vvas held thatthe vvith- 
dravval of the suıt agaınst the sons does not exonerate them from labılıty under 


the pıous obligatıon rule. 


As the questıon noövv under discussion may perhaps arıse agaın vve vvould 
emphasıse vvhat the Prıvy Council actually decided in Raya Ram v: Raya Baksh Singh". 
"There tvvo members of a pont Hindu famıly, Badrı Singh and Chandıka Sıngh, 
executed a. mortgagc ın fevour of the appellant On the əosth August, 1930, the 
mortgagee brought a suut to enforce the mortgage By that tıme Badrı Sıngh 
had dıed, but hıs tvvo sons and five grandsons vvere yoined as defendants as his 
legal representatıves “The grandsons vverc dısmissed from the sunt A decree 
vvas obtaıned against the other defendants and ın the execuğfıon proceedıngs vvhich 
follovved the decree-holder sought to realıse the interests of the grandsons ın the 
hypotheca as vvell as the ınteresis of the sons The Prıvy Council held that the 
grandsons” ınterests could not be sold because they had been dısmıssed from the 
suit  Their Lordships, hövvever, vvere careful to ındıcate that if the suit had been 
brought durıng the İifetime of Badrı Sıngh and yudgment recovered against hım, 
the posıtıon vvould have been different 


Their Lordships said 

“If he debt ın question vvas not contracted for purposes regarded as ımmoral by the Hindu 
İavv, and if the respondents, being grandsons of Badrı Sıngh, vvere hable therefor to the extent of their 
interest ın the yoınt famıly property, then the Suboıdınate Vudge”s decree of ıgth May, 1931, Vvas 
efroncous “The appellant should have appealed therefrom, clarmıng that, ınstead of dismissıng 
the suit as agaınst the respondents, the SubordıSlate Tudge should have given decrec against them 
ın like manner as against defendants 1 to 8, namely, as representatıves of Badrı Sıngh for a sum to be 
yealısed out of any property of Badrı Sıngh come to them hands Such a decree passed in accordance 
vnth section 2 of the Code of Civil Procedure vvould İlave attracted the operatıon of section 53, 
and the respondents” ınterests ın the yomt proper£y vvould have been lsable to attachment under the 
decree notvvthstandıng that such ınterests vvere not “property of the deceased ” ın the strıct meanıng 
of those vvords “The same result mıght have been attaıned in more vvays than one had the appellant 
recovered yudgment against Badrı Sıngh in his hfetime Büt the interests of the respondents cannot 
be regarded as property of theır deceased ancestor come to the hands of their coparceners, defendants 
1 to 3, or any Of them” 
"The important sentences so faı as the question under dıscussion 1$ concerned ac 
the last tvvo “The decision in Raya Ram v: Raşa Baksh Singh turned on the fact 


that the suut had not been brought during the İlfetime of the gi andfather 


In Venkatarangaredd: v Chunna Sithamma" a nevv “sıtuatıon arose A decrec 
for mesne profits had been obtaıned against a Hindu father and hıs undivided sons, 
but the decree-holder had allovred ıt to become tıme barred The father vvas 
precluded from raısıng ın execution proceedıngs the plea of lmitatıon by reason 
of a previous order passed against him alone As the decree vvas enforceable agaınst 
the father the decree-holder sought to execute it agaınst the shares of the sons also 
by reason of the pıous obligatıon rule The learned Tudges (VVadsvvorih and 
Patanyalı Sastrı, 7 ) considered that the matter vvas no İonger one of Hundu lavv 
but vras one vvhich vvas gövermed entirely by the Code of Civil Procedure. "They 
took paıns to dıstınguish the case irom Pertasıvamı v Vasthılıngam Palla:3, Doratsısamı 
v .Nagasuamı£ and Krıshnan v Samı5 but consıdered that the last mentıoned case 
vvas only intended to apply to cases vvhere the creditor”s suit against the sons has 
been dısmıssed “ as vvithdravvn. ” vuithout any adyudıcatıon , expressed or ımplred, 
on hıs clarm agaınst them VVe are not inclined to accept such a, limited cons- 
tructıon of the yudgment ın Zrishnafı v Sami? (vvhıch 1 delivered) VVe: agree, 
hovvever, that ıf the dısmıssal of the sons İrom the suit can be read as amountıng 
to a decision by the Coöurt that their interests in the famıly property are not hable 
for the debt, the pıous oblıgatıon rule cannot be applıed agaınst them ın executıon 
of the decree obtaıned agaınst the father Much depends on the cırcumstances 
under vvhich the dismissal takes place Notvnithstandıng that the rule has been 
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descrıbed as archarc, it is still very müch a rule of Hindu lavy, and, as has been 
poınted out on other occasıonş, the Court is bound to give effect to it. 


As the present case falls vvrthin AvesAnan v Samı1, the appeals must be allovved 


and the order of the Dıstrıct Munsiff restored vvith: costs throughout, payable by 
the first respondent i 


VPS. . Aböğeals alloued. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT — MR QusricE CHANDRASEKHARA AIYAR 


Somepallı Mutyalu . Aböfellant” 
7 


Chittineni Veerayya and others Resbondents, 
Emidence Act (1 of 1872), section gö-—Scoğe of brohibition: under—Doctrine: of bart: berformance under 
section 59-A, Transfer of Proberbə 4e6—Proof alrunde of consideration—if brohibated 
The prohibitiqn. in section 92 ofthe Evidence Act is only as regards evidence sought to be adduced 
for the purpose of contradıctıng, varyıng, addıng to or subtractıng from the terms of a contract, 
So long as the passıng of consıderatıon is not a term of the contract, evidence adduced to shovr that 
it dıd pass, even though the contract does not recite it, is not vyithin the scope of the prohibition in 
section gə? VVhere a letter evidences the terms of a contract under vvhich possession ofland issupported 
on the basıs of part performance, if the contract does not recite the consıderatıon for the transfer, 
there is no prohibition tö proof almınde of the conşideratıon 
Appeal agaımst the decree of the Court of the Subordinate Tüdge, Bapatla, 
ın A S No işı of igqg, preferred against the decree of the Gourt of the District. 
Munsuff of Bapatla ın O S No o8g of igAr 
KS Desikan and 7) Sitamahalakshmı for Appellant. 
B. Sutarama Rao and B Somanaftha Rao for Respondents. 


"he Court delivered the folloving 


TUDGMENT — The plaimtiff, vvho brought the suit to recover a plot of land, is 
the appellant ın thıs second appeal Both the lovver Courts dismissed his suit 
on the ground that he gave the letter, Ex D-r, on sth December, 1988, to the 
first defendant, stating that he had no connectıon vvhatever vuth the sad property 
thereafter and that the first defendant can hımself enyoy the property vvhıch had 
been given to his vvife, the sister of the first defendant, by the father under a deed 
of giftin the year 1993 After this letter, the first defendant has been ın possession, 
of the property all along. Both the Courts have found that thıs letter vvas preceded 
by a mediatıon as the result of vvhich the first defendant gave up a claım to recover 
a sum of Rs gs from the plamtiff, vvuho in his turn agreed to give up his interest 
ın this property vvhuch belonged to his vvife, she having göt it from her father “They 
applıed the doctrıne of part performance against ihe plamü ff 


Mr Desikan for the appellant contends that the doctrine does not appliy because 
secüon 53-A of the "Transfer of Property Act requrres tvvo things, namely, (a) a 
contract to transfer for consıderatıon and (5) a vvritıing evidencing the cöntract 
ındıcatıng vvith reasonable certamty the terms necessary to constitute this transfer 
both, of vvhich conditions according to him, are absent ın the case before us 


The letter mentuons no consideratıon and it is urged that proof afruınde cannot 
be grven in support of it, as section 2 öf tBe Evidence Act prohibits such proof, 
Adətyam Ter v Ramakrashna Per” and Rrishnayya v Mahomed Geleb Saheb$ are relied 
on ın this connection But both these cases have no applıcatıon Adığam İyer v. 
Ramakrıshna Pyer 7, is a case of a sale vvhere the price is a term of the contract itself 
and ıt vvas therefore held that no evidence could be adduced to varyıt "The other 
case 1$ agaın one vvhere it vyas held that, though it vas open to a party to prove vvant 
of consıderatıon or failure of cönsideration, or a difilerence in the kind of cön- 
sıderatıon, it vvas not open to him to prove a variation in the amount of consideratıon, 
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VVhether the decısıon in Adeiyam Ayer v Ramakrıshna Ayer1, is still göod davv after 
the decisıon of the Privy Göüncil in Hamy”ın-mssa v: Faiz-un-nissağ, vvas doubted. 
in Ramasıtamı Chethar v Lodd Gonndoss Krishnadoss3, vrhfre it vas pomted out that 
if a party could under proviso (1) to section g2 of the Evidence Act prove vvant or 
failure of? consideratıon, it vvould be open to the opposite party to prove that the 
consıderatıon recited in the deed or some other kind of consideratıon existed mn 
support of the contract VVhile it is true that for a relinqumshment of this kind 
there should be consideration for its enforcement, it is equally clear that the con- 
sıderatıon is not a ferm of the contract “The prohibition in section 92 :1s only as 
regards evidence sought to be adduced for the purpose of contradıctıng, varyıng, 
addıng to or subtractıng from, the ferms of a contract So İong as the passıng of 
consıderatıon is not a ferm of the contract, evidence addüced to shovr that it dıd 
pass, even though the contract does not recite it, 1$ not, vvithın the scope of the 
prohıbıtıon ın section 92 


Moreover, I am not able to see vvhy provıso (2) should not appiy to thıs case. 
The document ıs sılent on the subyect of consıderatıon and vvhağ 1s stated novv, 
namely, that the first defendant gave up a clarm for Rs 850 vvhıch he had agaınst 
the plaıtıff, is not in any vvay inconsistent vvith the terms of the letter, Ex D-r. 
The fact that the abandonment of the claım ıs postulated as the qızıd ğro qao for the 
relinquishment does not make the transactıon one of sale Madam Pulla: v Badra- 
kalı Ammal3 İt remaıns arelinqumhmeşgt nönetheless—a relinqumshment supperted 
by consıderatıon and not one vvithout consideratıon, merely because the letter 
does not refer to the consıderatıon 


e 

As regards the other ground that tire terms should be capable of being ascer- 
taıned vvith reasonable certaınty from the vrriting itself and that this is not a case 
vybere the terms could be so  ascertaıned, there ıs no substance ın it at all, 
The only term ıs that the plaıntıff agreed that from that date onvvards he had no 
more connection vnuth the property and that ıt should be enyoyed by Veerayya, 
the first defendant, and thıs ıs found explıcitly stated m the letter, vvhıch contaıns 
nothung else to create confusion or to raise any doubts as to vyhat the terms mıght 
possıbly be 


I am happy to find that the lavr as I1 understansi it 18 against thıs plaıntıff. 
,Othervruse, vve shall be conniving: at, if nöt actively encouragıng, the perpetratıon 
of gross dıshonesty "The second appeal 1s dısmıssed vvith costs (No leave ) 


KS Apbeal dismassed. 


IN THE HIGH GCOURT OF TUDICATURE AT MADRAS. 


PRESENT —MR YVusrıcE VVADSVVORTH AND MR  USTİCE RATAMANNAR, 


Periakaruppan Chettiar ,. Aöğellant” 
0 
Venugopal Pıllaı and others ..  İtesbondeniş 


Mo tgage sut—Preliminary decree modıfed “n abğeal—Fınal decree by tal Court bending: abbeal-—.No: 
fresh final decree or amendment of ihe o agınal final decree—Decree-holder s night to execute the deciee as mödifed 
on abbeal —Cunl Procedure Code (V of 1908), secttons 47 and g6—Order on mascellaneous behiton ın executon 
—Aböealahbalıty 


A prelımınary decree vas passed ın a mortgage suit and the appellantvvho vvas a pussne mortgagee 
and a party to the suıt preferred an appeal the result of vvhıch vvas a reductıon in the amount payable 


...z...r..—.——————————— 
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Pendıng appeal the trial Court passed a final decree on the basıs of the prelımınary 

After the decısıon of the Hıgh Court, the decree-holder filed an execution 
Ilaneous applıcatıon for an amendiment of the exccution petition by sübstituting 
the amount payable accordıng fo the preliminary decree as mödifled by the High Court in place of 
the amount fixed by the prelımınary decree of the trial Court İn “an appeal agaınst an order 
allovvıng the petition, it vyas contended that as there vvas neither a fresh final decree nor a modıficatıon 
of the orıgınal final decree ın the light of the appellate decree, the decree-holder by his omission $o 
adopt either of the courses İost all rights under the original final decree A prelımınary obyection 
vvas raısed that no appeal lay agaınst the order ın the mıscellaneous applıcatıon 


n executıon proceedıngs deciding any 
t-matter of an appeal 


under the decrec 
decree passed by ıt 
petıtıon vvith a misce 


Held, overrulıng the preliminary obyection that an orderi 
dıspute betvveen the partıes affectıng substantıve rights can form the subyec 
under sectıons 47 and g6 of the Civil Procedure Code 


Nerther the fact that the prelımınary decree passed by the trial Court vvas varsed by the FHıgh 
Court and subsequent to the date of the decree of the Hıgh Court there vvas no fresh final decree, nor 
the fact that there vas no modificatıon of the original decree,passed by the trial Court vvould deprive 
the decree-holder of hıs rights to proceed in execution of his decree. 

Veerankutiy v Koyakutiy, (ıg39) ə MLT 86.1,L R (ıig39) Mad 8328, appİted , Balakrıshnayya 
v Langa Rao, (ıg4g) 1 ML... 98 TLR (943) Mad 804 and Gaşadhar Singh v Rishan Titan 
Lal, (igi?) İL.R 699 All özn (T.B)), distinguished 

Appbeal agaınst the order of the District Court, South Arcot, at Çuddalore, 
dated ooth February, 144, in C M. P No 85 of igigın O S No oş of ig28 


T E Ramabhadrachanar for Appellant 
T K Srinoasathathachanar for Resğondents 


The Tudgment of the Court əvas delivered by 


Raşpamannar, 1 —Yhıs appeal arıses but of an order passed by the learned 
District Pudge of South Arcot in proceedings in execution of a mortgage decree 
in O S "No əş of rg28, on the file of his Court A preliminary decree vvas passed 
on q4th May, rgə9, and thedefendants vvere given three months tıme to pay, that 
ıs, till 4th August, 1g29 “The 8th defendant vvho is the appellant before us vvas a, 
puıne mortgagec and a party to the surt as such “The preliminary decree vvas 
for a sum of Rs 6,9oş-18-o “The 8th defendant (the appellant) preferred an 
appeal to the Hıgh Court vrth regard to the clam for interest and that appeal 
(A S No ı?ş of 1980) veassallovved by this Göürt on o6th November, 1934 “The 
result vras a reduction of the amount payable to Rs 6,r2-8-2 Pending appeal 
as further proceedıngs ın suit had not been stayed, the trıal Court passed a final 
decree on oşrd September, 1933, on the basıs of the prelıminary decree passed 
by ıt on 4th May, ı9g29 After the decısıon of the Hıgh Court mn A S No 175 
of rı9şgo, the decree-holder filed an execution petition on osrd September, 1986, 
and agaın another petition in 1989 and finaliy on şist March, rg4ə, he filed E P 
No 5 of 1942 for further proceedıngs in execution by bringing the mortgaged 
propertues to sale Along vuth the execution applıcatıon, he filed a mıscellaneous 
applıcatıon No 85 of rg43 for an amendment of the executıon petıition by substi- 
tutıng in columns 8 and tr the amount payable according to the prelımınary decree 
as modified by the High Court in place of the amount fixed by the preliminary 
decree of the trıal Court “The learned Dıstrıct Tudge allovved both the applıcatıons 
and adşyourned the executton petition for further steps "The present appeal purports 


to be filed agaınst the order n M P No 85 p?f 1943 


tıon vvas taken on behalf of the respondents that no appeal 
lay agaınst the order ın the muscellaneous petition VVe do not consider that there 
ıs any substance ın this obyection İt has been held by thıs Court over and over 
agaın that an order ın executuon proceedıngs decıdıng any dispute betvveen the 
partıes affectıng substantıve rights can form the subyect-matter of an appeal under 
sectıons 47 and g6 of the Civil Procedure Gode İn this case the order did decıde 
that the decree-holder vvas entitled to proceed vvith the execution of his decree 
"The present appeal can be understood to be an appeal agaınst the order allovvıng 
the decree-holder to proceed vvith the execution in vhich case an appeal vil 


certaınly lıe VVe overrule the prelıminary obyection 


A prelımınary obyec 
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The learned advocate for the appellant contended that the decree-holder 
vvas not entıtled to proceed to execute hıs decree because the preliminery decree 
passed by the trial Court m 1929 vvas vareed bythe Hıgh Court ın 1984 and subse- 
quent to the date of the Hıgh Gourt decree there vvas neither a fresh final decree 
nor a modificatıon of the original decree passed by the trial Courtin 1933 Accord- 
yng to him the result of this omission on the part of the decree-holder to pursue 
eıther of the tvvo courses 16 to deprive hım completely of all rights under the final 
decree of 1933 For thıs position he relied mainly on the decision of a Bench of 
thıs Gourt reported ın ÖBalakrısnayya v Linga Raot Tn that case the suit vvas insti- 
tuted by a mortgagee for the balance due on a mortgage executed ın his favour 
by the husband of the first defendant ın the suıt  "Ihere, vvere hovvever on the 
date of the mnstıtutuon of the suit, numerous other defendants ın possession of portions 
of the mortgaged properttes under alienatıons effected subsequent to the mortgage 
The trial Court passed a preliminary decree in vvhich it exonerated the fourth 
defendant from the decree The plaıntıff preferred an appeal to the Hıgh Court 
and the Hıgh Court on 8th May, 1934, modified the decree of the lovver Court 
ın certaın partıculars İnier aha the High Court set asıde the dısmissal of the sürt 
as agaınst the fourth defendant and granted a decree to the plarhtıiff against the 
properttes ın possessıon of the fourth defendant also and provided for the payment 
Of the value of ımprovements effected by hm. VVhile the appeal vvas pending in 
the Hıgh Court, the decree-holde: applıed to the trial Court and obtaıned a final 
decree for sale on rd October, ıg27 — After the decree of the Hıgh Court, the 
decree-holder filed an executıon petition and it appeared from the columns thereın 
that the date of the decree vvhıch he vvas seekıng to execute vvas given as the date 
of the decree of the Hıgh Court in the appeal ağaınst the prelımınary decree "TIhe 
learned Tudges, Krishnasvvamı Aryangar"and Kunhi Raman, İİ , held that it vvas 
dıfficult to maıntaın that the decree of the Hıgh Court can be regaided as itself 
a final decree capable of execution “They pointed out that the contents of the 
columns of the executıon petıtion suggested that vvhat the decree-holder vvas seekıng 
to executc vvas the decree of the Hıgh Court "This decision vvhich certainly can 
be yustified on the facts cannot help the appellant here In the present case, 
admıttediy vvhat the decree-holder vvas seeking to execute vvas the final decree. 
No doubt there are observatıons ın the yudgment of Krıshnasvvamı Aiyangar, 1, 
vvhıch appear to suggest that ın a casc vvhere the appəllate Court modiftes in any 
vvay a prelımınary decree passed by the trial Court and pending appeal a final 
decree has been passed by the trial Court, ıt might be necessary for the decree- 
holder either to apply for a fresh final decree or to have the final decree already 
passed suıtably amended by ıncorporatıng the modıificatons But the learned 
.Tudges did not decide this point as they thought it vvas not necessary “They also 
naturally dıd not proceed to dıscuss the further questıon that even assumıng some 
modificatıon had necessarıly to be incorporated ın the final decree already passed, 
vhat vvas the course ındıcated by the Code and if any questions of İimitatıon 
vvould arıse ın respect of an applıcatıon on that behalf But the zafzo decidendi 
Of the case before them vvas, as vve understand ıt, that the decree-holder thereım 
vvas not purportıng to execute the final decree vvhich had been passed by the ürial 
Court but the prelıimınary decree as modified by the High Court This, of course, 
he vvas not entutled to do and this is not vhat the deciee-holder in the present case 
is seeking to do "The decısıon of the Full Bench of the Allahabad Hıgh Court 
ın Gaşadhar Singh v Roshan Tüşcan Zal? has no relevancy for the present dıscussion 
because ın that case there vvas no final decree obtaıned ın puisuance ofthe prelıminary 
decree passed by the trial Court “There vvas an appeal from the prelıminary 
decree and the questıon vvas vvhen time began to run for an applıcatıon to obtaın 
a final decree "Theır Lordshıps held that the startıng point of limitatıon vvould 
be 7 date of the appellate decree and not the date of the decree passed by the 
trial Court 
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VVe consıder that the present appeal has to be dGecided by an application of” 
the prınciple underlyıng the decısıon of another Bench of this Göürt to vvhich one 
of us vvas a party ın Veerankutiy v Royakutiyl Tn that case there vvas a preliminary 
decree İn a mortgage suıt passed by the trial Court on z2ıst Vuly, 1g35 “There vvas 
an appeal therefrom, but pendıng the appeal a final decree for sale vvas passed 
on gth November, 1925 "The appeal agaınst the prelımınary decree vvas dasmissedi 
on iöth March, 1927. On rth March, 19şo, the deoree-holder applıed for exe- 
cutıon Of the final decree passed ın 1925 “İvvo obyections vvere taken One vvas 
that the executıon applıcatıon vvas barred by the lavv of limitatıon as it had been 
filed more than three years after the passıng of the final decree "Thıs obyecton 
vvas overruled and a consıderatıon of this obyection need not detain us as it does 
not arıse ın thıs case “The other obyectuon vvas that the final decree already passed 
vvas not executable and that an applıcatıon for a fresh final decree or an amendmeni 
of the orıgınal decree vvas necessary before the decree-holder could proceed vvith 
the execcutıon "This obyection vvas also overruled “The learned Tudges distin- 
guıshed the rulmg of the Tudicial Committee in  7ozoad Hussain v. Gendan Singh? 
vvhich affirmed the proposıtion laid dovr in Gayadaar Singh v Roshan Züvan Lalö on 
the ground that the questıon vvhich fell to be considered vas not under considera- 
tion in those cases and say 

“€The fact that an appeal vvas preferred agaınst the prelımınary decree dıd not prevent the Court. 
İrom passıng the final decree , That decree remaıns bındıng and mn full force until set 
asıde "The prelrminary decree vvas confirmed on appeal and therefore did not affect the valıdıty 
of the final decree vvhıch had been passed ” 5 
The learned advocate for the appellant sought to dıstınguish this decision on the 
ground that ıt dealt svith a case eof the afirmance of the trial CourÜs decree 
by the appellate Court and a different rule should obtaın vvhen the appellate Court 
modifies to any extent the prelrmınary decree passed by the trial Court VVe fail 
to sec any ground for makıng thıs dıstınctıon On prınciple vve do not see vhy, 
ıfın spite of thc fact that certaın modificatıons vvould be perforce necessary to be 
made by reason over of the affirmance by the appellate Court of the prelımınary 
decree passed by the trıal Court, such as for instance vvith regard to the costs of 
the appellate Court, the old decree could be executed, ıt should be different vvhen 
the modıficatıons are ın respect of other partıculars such as the amount payable, 
or the partıcs or the propçrtıes agaınst vvhom the decree should run (İt should 
not be overloocked that the real obyect of a final decree for sale under Order 384, 
rule 5 of the Civil Procedure Code is to give a direction that the mörtgaged property 
or suflicıent part thereof should be sold for the purpose of realısıng the amount 
due to the mortgagee "The final decree itself does not fix the amount payable. 
Nor does ıt specify the party and propertses against vvhich the decree has to be 
put ınto executton HAAİİ these thıngs are done by the preliminary decree “İhe 
form given in Appendix D to the Code of Civil Procedure for a final decree for 
sale ıs ın these terms 

“ Upon readıng the prelıminary decree passed ın this suit on the day of and further 
orders (ıf any) dated the day of , and the applıcatıon of the plaıntiff dated the 
day of , for a final decree and after hearıng the partıes and ıt appearıng that the payment 
dırected by the said decree and orders has not been made by the defendant or any person on hıs 
behalf or any other person entutled to redeem the mortgage , It is hereby ordered and decreed that 
the mortgaged property ın the aforesaıd prelımınary decree mentioned or: a sufficent part thereof 
be sold and that for the purposes of such sale the plaıntıff shall produce before the Court, or such 
officer as ıt appornts, all documenifs ın his possession os povver relatıng to the mortgaged property ” 
If thıs function of a final decree for sale is borne in mind it becomes clear that on 
prıncıple there ought not to be any dıstınctıon betvveen a case of the affirmance 
and a case of varıatıon of the prelıminary decree by an appellate Court “The 
final decree passed ın the case, if ıt vvas passed before the dısposal of the appeal 
agaınst the prelımınary decree, vvould, in our opinion, automatıcally operate on 
the prelımınary decree as affected by the decısıon of the appellate Court (It might 
be affected to a greater or lesser degree. "The alteratıons vvhich may be necessary 
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ıf they have to be made formally ın the final decree already passed, vvould be 
practıcally the same vvhether the appellate decree ıs one of affirmance or of-varıatıon. 
İn fact the vvords “ prelımınary decree passed ın this suit” vvhich occür in any 
final decree for sale ought to be understood to mean the preliminary decree as 
affected by any appellate decısıon in cases vvhere the prelrmimary decree ıs the 
subyect of an appeal So read, vve do not see any difficuliy in holding that vvhether 
the prelımınary decree ıs afirmed ın toto or is varied to any extent or ın any partı- 
cular, the final decree could be executed vvith such mödificatıons as may be necessary 
in the cırcumstances vrhich might as vell be made ın the execution petition filed 
after the appellate decree 
Consıdered from another aspect too, vve think that there ıs no substance ın 
the obyectıon by the appellant İt can be said that itis the duty of the trial Court 
vyhıch passes the final decree to carry out such modificatıons as may be necessary 
by reason of the decision ofan appellate Gourt ın an appeal agaınst the prelımınary 
decree vrhen its attention is drasvn to the necessity for such alteratıon by the decree- 
holder VVe do not thınk that so long as the decree itself has been kept alıve, there 
can be a bar of lımitatıon to an applıcatıon of this sort Such applıcatıon rcally 
calls upon the Court to carry out modificatıons vyhich in lavv aütomatıcally take 
place ın the final decree already passed before the decree of the appellate Court. 
“No authority has been cıted to us vvhich lays dovrn that an applıcatıon of this sort 
should be filed vvithin three years from the date of the decree of the appellate Court. 
Rankın, G 1 , pomted outin 7afeğal v, Abdul Aziz, "that the appellate Courtvvhen 
setting asıde or varyıng the prelıminary decree can and should give directions for 
settıng asıde or varyıng the final decree if the existence of the final decree ıs brought 
to ıts notıce as ın all cases it should be "This 8learly suggests that there ıs nothing 
in the Code vvhich makes it incümbent ön a decree-holder to make an applıcatıon 
xyhıch vvould be governed by Article 181 of Schedule 1: to the Limitatıon Act to obtaın 
any fresh relıef “The reltef must be deemed to have been granted by the appellate 
Çourt itself ın the appeal agaınst the prelmminary decree and the fact that appro- 
rate modificatıons have to be made ın the final decree already passed as a result 
of the decısıon of the appellate Court cannot arm the yudgment debtor vvith an 
obyection that any formal applıcatıon for such mödificatıon is barred by üme if 
made after three years from the date of the decrce of the appellate Court. İn our 
“yyevv the decision of the learned District fudge vvas right and the appeal is dismissed 
vvith costs of respondents I to 8 
Abbeal dismassed. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT — MİR. İUSTICE SOMAYYA. 


Tallapragada, China Venkatanarasımharao əə — Aiöbellant” 
0. 
Yedida Panchamukhi Anfaneya Kumara Venkata Varaha Nara- 
sımhasvvamı being minor by mether and gvardian Bapanamma, 
and others . .  “testondents. 
Hindu Lam—Adoblion—İnialıd adobtion—Raghis of adobtee ın adobtise and natural famıb. 


A person vrhose adoptton is mnvalid isa perfect stranger to the adoptıve famıly, and as such 
"he can have no rights, not even the right of maintenance, in the adoptıve famıly İn such a case, 
hovvever, the rıghts of the adopted son ın hiş natural famıly remaın unaffected 


Baranı Sankara Paadit v Ambabay Ammal, (1869) 1 MHCOR gös , Zakshmab$a v Ramasa, (1875) 
ız Bom HTC R sö, , Remkishore Kedarnath v “Zamnmarayan Ramrachhbal, (ıgıg) o5 ML. LR. 
40 A zıg ILR q4oCal g66(PC) and Har: Das Chatteryı v Manmalha .Nath Mallı, TL.R. 
(ı937) z Cal 65, referred to 

Appeal agaınst the decree of the Court of the Subordinate Tudge, Amalapuram, 
dated şoth October, ıgaq, in A S No 9 Of 1944. preferred agaınst the decree of 
the Gourt of the District Münsiff, Razole, in O. S No ri Of 1940, etc, 


ı. (ıgo9) ILR sz Cal, io (FB). 
—xS A No go? of ıg45,C M P No 393 Of 1945 
-and GQ. R P No 269 ofr945 ?th February, 1946 
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P Somasundaram and P Suryanarayana for Appellant 
V Parthasarathy for Respondent 
The GCourt dehvered the follovving 


TUDGMENT —The first defendant ıs the appellant ın this second appeal E 
arıses out of a sur, O S No iə of ıəqo, filed by the plaıntıffs-respondents for a 
declaratıon that the properttes ın the suıt are the propertfes of the second defendant- 
respondent $ and that the thırd defendant”s right vvhich is a half share in the pro- 
perttes ıs avaılable to his creditors, on vvhose behalf the tvvo plaintifis-respondents 
fled the suit The appellant Ohina Venkatanarasımharao and the second defend- 
ant Kasturı Narasarayır are brothers and sons of one Chalapathı Rao Narasarayu 
vvas given in adoption to his sister Satyavatamma ın May 1930 "The properttes 
ın suit “vere purchased in the names of the tvvo brothers vvhile they vvere minors 
by their mother actıng as their guardıan in the year 1926 After the second defend- 
ant vvas given axvay ın adoption into. a family vvhich is admıtted to be a very vvealthy 
one, the first defendant treated the property ın questıon as solely his But there 
vras trouble abogt the valıdıty of the adoptuon and the adoption vvas finally declared 
to be invalıd by this Courtin A S No rə6 ofi93y İt had been declared invalıd 
even by the lovver Court and that yudgment vvas upheld by this Gourt Meanvhile 
he seems to have got into financıal troubles and there vvere a number of creditors 
of vvhom the plarntıfis-respondents are some The appellant filed O S No 267 
Oİ 1988 agaınst one G Satyanarayanamduığı, a lessee of the suut house for recovery 
of the house His brother Narasarayu vvas also made a defendant Later on, 
the adoptıve mother of Narasarayı yyas also made a party İnthat suit the qucstion 
vvas vvhether the sut property vvas the exclusive property of the plamtiff thereim 
vvho ıs the first defendant here As the surt relatıng to the valıdıty of Narasarayu”s 
adoptıon vvas pending, O S No 967 of igşş, vvas being adyourned from trme to 
tıme , and after the adoptıon vvas declared invalıd, O S No göz of ıgag vvas 
taken up for trial Narasarayu, the second defendant, got tvvo addıtional issues 
raısed 

“g VVhether the second defendant reverted to all his rights in the natural famıly consıstıng 


of hımself and the plaintiff in viev of his adoption having been held invalıd and if so, from vvhat 
tıme ” 


ro VVhether the second defendant ıs entıtled to a morety of the suit property as alleged by hım 
eıther as a yomnt purchaser or as a member of the famıly vvith the plaımntıff” 


VVhen the case came on for trial, he absented himself and so did his advocate, 
Some evidence vvas taken from the plaintiff and the suit vvas decreed on the ıqth 
December, r939 “The present sutt vvas filed on əoqth Tuly, 1940, for a declaratıon 
that the decree ın O S No 267 of ıg38 vvas ınvalıd, havıng been brought about 
by colluston on the part of the present first and second defendants The allegatıon 
s that large monues vverc ovuing by Narasarayu and that Narasarayu, findıng that 
1f he succeeded in that suit in getting:a half share in the suit property, the credıtors 
vvould proceed against ıt, made up vrith his brother and allövved the suit to go for 
default “On the question of fact vrhether the decree ın the prior suit vvas the 
result of collusıon betvveen the tvvo brothers, vve have the evidence of P VV 3 
vvho vvas the first defendant ın the previous suıt He ıs a member of the Bar and 
he deposes that on the last day vvhen the previous suit came on for trial, the first 
defendant vvent to hım and stated that he ahıd hıs brother Narasarayu had settled 
that matter, that Narasarayu and hıs adoptıve mother vvould not appear at the 
tal and that he and the vvitness vo vvas the first defendant therein might have 
them dısputes settled "This evidence has been accepted by both the Courts and 
on that evidence it is clear that Narasarayu”s abstention İrom appearıng at the 
trial vvas clearly the result of some agreement betvveen the tvvo brothers That 
could only be for the reason that as there vvere a number of creditors vrho vrould 
be really benefited by Narasarayu”s succeeding in the surtf the brothers thought 
that ıt vvould be better to allovv the property to be decreed as the property of the 
first defendant, plaıntıff ın that suıt, rather than have ıt establıshed that Narasarayu 
had a half share ın the property That being so, ıt is clear that the findıng of the 
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İlovver Courts that the decree ın O S No 967 of ıggg vas obtamed fraudulently 
and that ıt dıd not bınd the creditors of Narasarayu, as correct : 


The next point urged by Mr P Somasundaram, thç learned advocate for the 
appellant, ıs that the lovver appellate Court has arrıved at vvrong conclusrons on 
the questions vvhether the tvvo brothers, the appellant and Narasarayu, vvere ıeally 

"vided in status before the date of the adoption and vvhether the property vvas 

urcbased vath the ancestfal funds and vvas therefore the yomt famıly property 
of the tvro brothers “The lover appellate Court held that it vvas not proved that 
the property vvas acqurred vvith the yomnt famıly funds and ıt vvas also held that the 
tvvo brothers had become dıvıded ın status prıor to Narasarayu”s adoptın Mr. 
P Somasundaram has filed some documents before me and he contends that the 
effect of those documents vvould be to shov that the tvvo brothers vvere yomnt and 
that the property vvas acquıred yvith the ancestral funds of the famıly İt ıs un- 
necessary to admıt them, because 1 shall novv proceed on the footıng that the tvvo 
brothers vvere yoint ın status and that the property vvas acquıred İrom the yoımt 
famıly funds and vvas therefore the copaıcenary property of the yomnt famıly Even 
on this footing the decree of the lovver appellate Court must be upheld 


The effect of an invalıd adoption on the iights of the adoptee has been dıs- 
cussed fıom very carly times İn Öazan Sankar Pandıt v Ambabay Ammall, it vvas 
held that ın reason and ın good sense it vvould hardiy seem a matter of doubt that 
vyhere there is no valıd adoption, in other vvords, vvhere no adoptıon has taken 
place, no claım of right in respect of the legal relatıonship of adoption can properly 
be enforced at lavr, and that the rıghts of the adopted son ın the natural famıly 
remaın unaffected “Thıs vtevv vvas follovved byeYVestropp, G.İ) ın FLakshmağğa v. 
Ramasa? In Vauthılıngam v Murugayyan$ş it vvas held that an ınvalıd adoptıon 
does not ğer se destroy the adoptee”s rıghts ın the natural famıly "The Bombay 
High Court has taken the same vievv in Dalbat Sıngn v Rassıngnt. 1n GQalcutta 
there are. tvvo decisions One is in Sayanısından Dası v “Togendra Chandra Sen5, 
vyrhere it vras held that ın the case of an invalıd adoption, the adopted son acquired 
no rights in the famıly of adoption and lost none in the famıly of hıs birth “The 
questıon vvas agaın considered by the Calcutta Hıgh Gourt in Har: Das Chatteryi 
v Manmatha .Nath Mallık6, and there ıs an elaborate discussion Of thıs question 
and the decısıon follovved the carlier decision referred, to above There ıs only 
one early decısıon of the Qalcutta High Court reported in Raycoomaree Dossee v. 
Nobocomor Mulhck", vrhere a cöntrary viev had been expressed. "The learned 
Tudges dealt vvith that decision, then referred to the varıous decıisions of Madras, 
Bombay and other Courts and held that the correct vievv 15 that the adoptee does 
not lose hıs rights in the natural famıly if the adoptıon is ınvalıd "The cöntrary 
vrevv vas expressed by Mr Mulla ın the earlter edition that a person vvhose adoptıon 
is mvalıd has still some rights in the adoptive family by vvay of maıntenance "That 
thıs vievv cannot be upheld ıs clear from the observatıons of the Tudıcıal Commuttee 
ın Ramkishore Kedarnath v Taımarayan Ramrachhğal8 vrhere they observed thus 


ce The basıs of the suit is that the adoption of Tainarayan vvas vholly ınvalıd, ın vvhich case he 
vyas ın the vtevv of the lavv an absolute stranger ” 


The correct vievv ıs that a person vvhos 
to the adoptıve famıly “That bemg so, 
of maıntenance ın the adoptive family , in the 9t 
of Hindu Lavv, the vievv expressed in the earleer decisions 15 nötice 
graph 510, as it növv stands, reads thus " 

““ As a general rule it may be laid döv that vihere there 
such adoption is invalıd, the adopted son does not acqurre any 


does he forfert his rights in his natural family ” 
200- 


e adoptıon ıs ınvalıd is a perfect stranger 
he can have no rıghts, not even the rıght 
h edition of Mr Mulla”s Principles 
d and para- 


has been an adoption ın form, but 
rights in the adoptive family, nor 
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Reference ıs made to the decısıons in 5azanz SAankara Pandit v. Ambabay Ammal1, 
and other cases. In Mayne”s Hındu Lavv, roth-editıon, the same vievv 1S e€Xpres- 
sed at page 284. İn fact this vievr vvas expressed by Mr Mayne mall the earlıer 
eüutions İn the result, ) hold that even takıng ıt that the tvvo brothers vvere 
members of a yoınt famıly and that the property vvas acquured vuth the yomt famıly 
funds and vvas therefore the yomt property of the tvvo, the ınvalıd adoptıon of 
Narasarayu did not take avvay the right of Narasarayu to a shareın the yoınt family 
properties “That being so, the creditors havela rıght tö proceed agaınst that share 
and the decree ın the prevıous surt is obviously not binding on them, havıng been 
brought about by collusıon betvveen the tvvo brothers 


The second appeal fails and is dismissed vvith costs, "The civil revision petition 
is dısmıssed ,no costs No İleave 
BVV Abbeal and remsion betihon dismassed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 


PRESENT —MR TusrıcE”VVApsvvoRTE AND MR VuüsricE PATANYALI SASTRİL. 
Velusvvamı Geundan Abbellant” 


0 


TDandapanı minor by next freend and mother Govındammal and 
others Resğondentş 
Hındu Lae—VVill—Charıtable bequest—Provsgn for gürüpüya and annadhanam at samadhı and 


ddasly toorshib at temble over the tomb—İf one for a buüblic charitable burbose—Valıdıly——Bequesi for morshb 
of God ünthout sbecifying bartcılar detty —Valıdıty—Doctmne of eypres—dööhcabilıty 


The performance of guruğua at the “amadhı or tomb of a person, hovvever pıous, is not a public 
charıtable obyect recognısed by Hindu Lav YVhere a temple ıs only an adyunct to the tomb, a 
dedicatıon of property for daily vvorship, göTuğuya and annual annadhanam at such temple vvıll be 
vrholly unlavful and the güft ınvalıd 

Dramasundaram v Subramama, (1g45) 1 ML.L gə8" ILR (ig45) Mad 8:4, applıed 

Though there are varıous derties vrorshıpped by Hındus holding different tenets these are only 
personıficatıons of vhat are belheved to be the various attrıbutes or cosmic manıfestatıons of the one 
Supreme Bemg A gift by a Hindu for the ““vvorship of God ” ıs not iınvalıd For determining the 
partıcular deıty for vvhose benefit the endovved property ıs to be held the Court can ascertaın the 
sect to vrhıch the donor belonged, the tenets vvhıch he held, the doctrınes to vvhich he vvas attached 
and the detty to vvhich he vvas devoted and arrıve by such means at hıs presumed ıntention in regard 
to the applıcatıon of the property 

Venkatanarasımha Rao v Subbarao, (1922) 1L R 46 Mad goo, dıstingurshed , Ağfozne) General v 
Pearson (ı8ı7) 3 Mer 353 (409) 36 ER rış5 and Re Loutsa Kenny, Clode v Andres, (1907) 97 
L T. ıgo, referred to. 

In any case, a gift for the ““vvorshrp of God,” dıscloses a general charıtable intention and the 
Court can apply the doctrıne of e)?res upholding the gıft as a public trust, even vvhere it is not possible 
to ascertaın vvith any degree of certaınty hovv the donor ıntended the trust to be carrıied out 

Appeals agaınst the decrees of the Court of the Subordınate Tudge of Qomba- 


tore, dated goth November, r943, in O S Nos sg and 18o0 of 1942. 


K.V Ramachandra Aıyar and T .N Sundaresa Ayar for Appellants 
T. V Muthukrshna Ayar and P S Sarangabam Atyangar for Respondents 


The Tudgment of the Court vvas delivered by 

Patanşalı Sastrı, 7? — These appeals arıse out of a suit and a cross sul brought 
to establısh the rıval claıms of the partıes to certaın ımmoveable properttes left by 
one Ramasvramı Goundan vrho died mn 1841. “The first plaıntıiff vvho is a minor 
represented by the second plaıntıff, his mother, actıng as hıs next İreend, brought 
O. S. No 59 of 1942,1n tbe Court of the Subordinate Tudge of Cormbatore clarmıng 
that a dharmasasanam (or deed of charıtable endovvment) executed by Ramasvvami 
vyas asham and nomunal transactıon and that he as the undıvıded son of Ramasvvamı 
succeeded to the properties comprised in the deed by survivorship, and, in the 
alternatıve, that he vvas the only person entıtled to manage the properttes on behalf 
.of the charıty ın case the deed vvas upheld as a valıd dedicatıon He accordingly 
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prayed for a declaration to that effect and for sundry other consequential relfefs 
yyhich ıt is unnecessary to detail here "The son of Ramasvvamı by his first vvife 
vyas called as first defendant to the suut and he filed a, vvritten statement as the 
sole contestıng defendant pleading ınter ala, that the deed of endovment crcated 
a valıd trust intended to be operatıve and vvas given effect to and acted upon by 
F.amasvvamı himself before his death, that the second plaintiff vvas not the lavvrfully 
yyedded vvife of Ramasvramı and the first plaintiff vvas nöt börn to him and that 
he (first defendant), though dıvided from his father, vvas entitled, as the only İegiti- 
mate son of Ramasvvamı, to manage the trust properttes on behalf of the trust and 
perform the services specifled in the deed Ön practıcally the same allegations 
he brought O. S. No 7ö6o of ıgqr in the Court of the District Münsiff, Tüirupur, 
for ınyunctıon and other reliefs This suut vvas transferred to the Court of the 
Subordınate Pudge, Commbatore, yvhere it vvas numbered as O S No 168o of I942, 
and vras trıed along vuth the other suit by consent of parties- İt vll be cönvenient 
to refer to the partıes as they are arrayed ın O. S No 53 of 1942. 

The learned Subordınate Pudge has found (1) that the second plaıntiff vas 
lavvfully vvedded to Ramasvvamı Goundan and the first plaıntıff vvas born to him, 
(2) that the dharmasasanam (Ex P-g) vras executed by Ramasvvamfl as a nominal 
transactıon to screen the properttes against the claıms of hisillegitimate son by his 
concubıne, Kannammal, but vvas intended to be operatıve to the extent of charging 
the propertues vith an annual expenditure of Rs rəo for the performance of the 
services specified thereın and (3) that thç properties devolved on the first plaıntıff 
as ihe undıvıded son of Ramasvvamı subyeet to the trust and the second plaıntiff 
vvas entıtled to manage the properttes on his behalf “The learned Tudge accordingiy 
passed a, decree ın favour of the plaintiffs in O "S. No. 53 of 1942, and dismıssed 
O S No 18o of ıg42, makıng the first defendant hable for costs ın both the sulits. 
From the saıd decrees the first defendant has preferred these appeals and the plaıntifis 
have preferred a memorandum of cross-obyections clamıng that the deed Ex. P-ş 
vvas vvholly nominal and inoperatıve 

Mr. Vısvvanatha Sastrı appearıng for the appellant dıd not attack the findıng 
of the Court belovv regardıng the legitimacy of the first plamtıiff But he urged 
that the findıng of the learned Yudge that the transaction evıdenced by Ex P-ş 
vvas partly nominal and partly operative vvas opposed to the evidence ın the case, 
besides bermg self-contradıictory and unintelligible He contended that the deed 
operated and vvas intended to operate as a genuıne dedication of the entıre properttes 
to the trust specified thercın and that the deed vvas acted upon by Ramasvvami 
hımself vvho vvas performing the services applying the income of the properties 
thereto. He further submiıtted that on a true construction of its terms relatıng to 
ihe future conduct of the services the appellant as vvell as the first plamtiff vvas 
entitled as the “ santhathı”” of Ramasvvamı to partıcıpate in the management of 
the propertues and performance of the trusts On the other hand, Mr Müuthukrıshna 
Ayar for the plaıntıffs-respondents r and 2, vrhile mamtaınıng that Ex. P-ş, vvas 
a vvholly nominal and colourable transaction brought about for ulterior purposes, 
attacked ıts/valıdıtylalso on legal grounds . 


"The deed runs as follovvs " 


“€ Deed of charıty of annadhanam (free dıstribution of food) in connection vith the gurubooya of 
Komarapalayam Marappa Goundar Samadhı (tomb)-—value Rs 5,000. . 

Deed of charıty brought about on the aıst September, 1936, by me, Ramasvvamı Goundar, 
7 R Marappa Goundar, Vellala, agrıculturist, residing at cusba Komarapalayam vıllage, Palladam 

alu 

At the time vrhen my deceased father Marappa Goundar vvas alıve, that s, during his last days 
he had left me ınstructuons that as soon as he left this mundane vvorld he should be burred ın the 
feld G S No s9/1, sıtuated ın the saıd Komarapalayam, vvhich is a patta land belongıng to me, 
and that a tomb should be erected and also a temple over ıt, ın pursuance of the same, tıll novv 1am 
conductıng ğooya (vrorship) and nezvedyam (offering) every day, thrice a day, and every year on the 
day of Pooradam Nakshatram ın the month of  Avanı celebratıng the gurupoola (vvorshıp of the 
preceptor) and also domg annadanam etc , to the devotees ıncurring an expendıture of about Rs 150 
Sınce Lam ofthe opinion that after my İifetime also the said services should be continued to be carfied 
on heredıtarıly ın the above manner, 1 hereby provide that out of the yomt famıly properties, vvinch 
belong to me both as ancestral and self-acquured propertres, excluding the share vvhıch has fallen 
to my only son, Veluchamy Goundan, as per the deed of partıtıon vyhich vvas effected betvveen hın 
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and myself, vvith the income derıved from the undermentioned properties vvorth Rs, 5,o0o, vvhich 
relate to riy share, 1 shall be performing the pooya, etc , aforesaıd during: my İlfetime ş that after my 
İnfetime the said services shall be cariled on properly by my descendants vvith the help of the income 
derrved, from the undermentıdned properties vyithout myself or the said persons subiectıng them 
to any hypothecatıon, usufructuary mortgage or sale, and that ın case they vvere subyected to the 
encumbrances aforesaid it shall not be valıd “To this effect is the deed of charıty brought about 
by me out of my ovn free vull” ıi 
İt is urged that the deed ıs invalıd as a dedicatıon to z public charity as the per- 
formance of guruğoopa at the samadh: or tomb of a person hovvever pious is not a 
charitable obyect recognısed by the Himdu Lavv, and reliance is placed on the 
recent decısıon of this Court in Drazssasundaram v Subramamal "There a testator 
provided ın his vill that a mazam should be bunlt for keeping. him in samadli vvith 
a Sıvalıngam ınstalled therem, that daily ğooya, mandala ğooşa and the yearly gürü- 
?oofa should be conducted permanently and that poor mendicants should be fed 
during the mandala ğooya and the yearly gürüğooğa "The Court held, follovving 
Kunhamuttiy v Ahmed Musahar?, that the buldıng of a tomb and its maintenance 
vvas not a charıtable obyeet and that, the mazam over the tomb beımg only an adyunct 
of the tomb evçn though daily vvorship vvas to take place there, the v”hole provısıon 
vas unlavvful and the güft vvas invalıd "The provisions of Ex P-ş set out above are 
closely sımılar and the prınciple of the decision müst therefore apply. 


Mr Vısveanatha Sastrı seeks to dıstınguish the present case by stressing the 
use of the vvord “ temple,” and argues that the vvorshıp therem three times a day 
vvith offerings of “ nezedyam”” for vvhicü the deed makes provısıon is a distinct 
charitable obfect, and that even if the directıon for the performance of guraöooya 
at the samadhı and the ıncidental fğeding. of the poor is unlaviful, the güft vyhich isa 
composite endovvment should be upheld in its entirety as. a valid dedication of the 
“ temple”” ın vvhich a Sıvalıngam ıs kept and vvorshipped VVe are unable to 
accept this contention Tn the first place, there is no reference in the deed to any 
Sıvalıngam installed in the so-called temple, and, although the photographs, Ex, D-ə 
series shovv the exıstence of a Sivalıngam there, it appears from the evidence of the 
appellant that the lingam vvas brought from Kası and ınstalled there sometime 
in 1987 vvhen the earlrest photo Ex D-zə vvas taken “The daily vvorship and offering 
of “ netedyam ” said to have been conducted by Ramasvvamı Goundar before the 
executlon of the deed ın September, 1936, could, therefore, be taken to have related 
only to the samadhı of hıs ih İt is ındeed admıtted by the vvitnesses called for 
the appellant that the poofa ıs done to the samadlz "The learned Subordinate Vudge 
after dıscussıng the evıdence has recorded his conclusion thus . 

““1 should think that there is a lingam-like stone vvith avadaı too perhaps, kept on the samadl? 

but ıt has not been consecrated and no pooya ıs done therefor ” 
VVe agree vvith this findıng İt is to be noted in this connectıon that in the case 
referred to above the testator provided for the daily 6ooa of the Sısal/ngam to be 
installed in the mafam, and nevertheless the vvhole bequest vras held ınvalıd as the 
matam vvith the Zagam vvas regarded as an adyunct of the tomb. Tn the present 
case ıt is clear from the evidence that the şo-called temple is nothing more than 
a “€ zınc shed ” over the /ıngam vvhich is kept on the samadi? 


Mr Muthukrıshna Aiyar raısed a further contention that even, ifthe “ temple ” 
vvere held to be adıstinct and severable obyect of the dedication,ıt could only be regar- 
ded asa temple for the vvorshıp of God as no partıcular deity is mentioned in the deed, 
and that such an endovvment ın general terms vvould be void for uncertainty under 
the Hindu Lavv as Hindus vvorshıp numerous deities Reference vvas made in 
support of this vlevv to Venkatanarasimharao v Subbarao8, Chandıcharan Müuira v. Hari- 
boladas8, Phundanlal v Arya Pnihi .Nudhi: SabhaS “Yhe point did not dırectly arise 
in the case first mentıoned vvhere the questıon vvas vvhether a trust for “ thespread 
of Hindu religion” vvas vold for uncertainty Tn holding thatıtvvas, Spencer, )., 
referred to the decısion of the Calcutta High Court in Chandıcharan Moaira v. Hari- 
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bola dassl, vrhere a Division Bench (Fletcher and Guming, İİ.) laid dovn that 
under “ the Hindu system of lavr ” a general endovvment for the vvorship of God 
vvithout gıving the name of the denty for vrhose benefit the endov”ment vvas,to take 
effect vvas void for uncertaınty. "Thıs propositıon vvas based on the authority of 
a decıisıon of the Allahabad Hıgh Gourt in Pğundanlal v. Arya Prithi .Nidhi Sabha?. 
hat vvas a case vrhere a person viho vvas bullding. a house intended to instal an 
idol there on completion and, meanvihile, executed a deed of endovment in 
respect of certaın other propertıes belonging to him: in favour of “ Sri Thakur/i 
Of the £2akardıvara called after his name,” appoınting himself as the manager of the 
propertıes Subsequently, hovvever, he vas converted to the creed of Arya Sama) 
and conveyed the properties comprised ın the deed of endovvment as vvell as the 
house to the Samay Ovung, to the conversion, the donor did not instal any idol 
m the house vvhich he had intended to cönvert into a (hakırdısara After his death, 
the Sama) sued through its president for possession of the properties alleging virongfuül 
dıspossession by the defendants vvho pleaded that the plamtıff derived no title under 
the later conveyance as the donor had prevrously dedicated the propertues to charıty. 
Overruling the plea the learned Tudges (Richards, C.1., and Baner/iş /.), observed : 
“The questıon s vyhether, under these circumstances the gift vvhich he made on the göth of 
May, 190, can operate as complete and efecival gift of the eight shops and can prevall as against 
the subsequent document of the qth of February, ıgoş. If the dedication vvas: comölete, it is clear 
that he could not revoke ıt and make another gift VVe are of opinion that in the present instance 
the first dedıcatıon vvas not valıd İt vvas not a dedicatıon to any partıcular deity vyhich vvas subse- 
quently to be installed in a temple İt vvas a dedficatıon to the thakuryu in his thakurdvvara viithout 


mentıoning the thakuryi to vvhom the property vvas dedicated, As vve have already said, there vvas 
no thakuryı and no thakurdvvara, therefore the dedıicatıon yas bad on the ground of uncertaınty ” 


The formulatıon of the questıon for decision and the next fevv sentences in the 
passage quoted above vvould seem to indicate that all that the learned Tudges meant 
to decide vvas that the donor havıng intended to dedicate the property to the idol 
of a deity (thakur) vvhich he proposed to instal later mn a particular house, vvhich 
vvas under constructton and havıng changed his faith before completing the construc- 
tion and effecting the installation, there vvas no completed gift, in other vvords, 
that the deed dısclosed an intention in the dönör that the decision should take 
effect on the completıon of the burldıng as a £Rakurdısar and the ınstallation of the 
ıdol there “There is. a distinction betvveen a guft qualıfied by a condıtion vvhich 
Is not fulfiled and a gift for vague and üncertaın purposes, Böth are ineffectual 
though for different reasons “The learned Tudges vvould seem to hold that the 
case before them came under the first category though ıt must be admitted they 
have ın some places used language vvhich may be understood to mmply that it fell 
under the second. "The decısıon is therefore of somevrhat doubtful value as 
an authorıty for the proposıtıon vvhich the learned Tudges of the Calcutta High 
Court deduced from it. 


A giftfor “ the vvorship of God.” has been held in England to be charıtable 
and valıd (see "Tudor on Charıties, 5th edition, page 32, citing: A£forney-General v. 
Pearson3) and Vye are unable to discover anything ın “ the Hındu system of Layv” 
vvhich renders such a gift invalıd, The learned hudges in the Calcutta case remark 
that unless the donor ındicates the particular ikakur for vyhose benefit the property 
1S given the Couürt vvould be “ unable to say for vvhich of the Hindu deites the 
endovver ıntended that the property shöuld be held ” VvVith all respect, thıs reason- 
ıng seems to us to proceed on a fundamental misconception of Hindu theology. 
The notıon that Hındus vvorship only partıcular deitres and not one Supreme Bemg 
Is not correct, İt might seem pedantic to refer at length to Hindu seriptural texts 
to shovv that the idea of one God ıs a basıc creed of the Hundu faith, but ve may, 
perhaps, be excused, under the circumstances for referring to the vvell-knovvn verse 
ın the Vasfousahasranamam, often recited on various ceremonial occasions among 
Hındus, vrhich says that “ Vıishnu, the onc Supreme Beımg, the Great Soul and 
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the Ruler ofthe Universe, pervades the three vvorlds and protects countless bemgs 
of different species.”” (Aahabharata, Anusasana Para, Adhyaya, 254, VeTS€ 142). 
This idea of one Supreme Bemg can, indeed, be traced back to Vediıc times, "Thc 
Rıgveda, the carlıest Hindu scripture extant, refers to the “ one Bemg vvhom 
yyisemen call by dıverse names”” (1—164—46) The same idea of the unity of 
God ıs reiterated ın numerous other relıgious texts to vvhich it is ünnecessary tö 
refer. That the conceptıon of the so-called Trinity of the Hindu pantheon 1s 
functıonal in character vill be seen from the invocatıon to Vishnu in Ealidasa”s 
Raghuvamsa  ““Yhou art the Creator, the Upholder and the Destroyer of the 
Universe Obelsance to Thee ın Thy triple form.” (te, Brahma, Vishnu and 
Siva) (1o-16) Tere sre doubtless varıous detties vvorshıpped by Hindus holding 
different tenets but these are only personıficatıons of vhat are beleved to be the 
varıous attrıbutes or the cosmic manıfestatıons of the Supreme Beımnsg. 


As regards the supposed ınabılity of Courts to determıne the partıcular deıty 
for vvhose benefit the endovved property should be held, vvhere no deity ıs named 
in the deed ofendovvment, it is süffictent to point out that ın most cases the problem 
can be easıly səlved by ascertaınıng the sect to vrhich the donor belonged, the 
tenets vyhich he held, the doctrınes to vvhich he vras attached and the deıty to vvhıch 
he vvas devoted and arrıvıng by such means at his presumed intention in regard 
to the applıcatıon of the property İt vvas observed by Lord Eldon mn 47forəey- 
General v Pearson3, already referred to “ vvhere a body of Protestant Dıssenters have 
establıshed a trust vvithout any precıse değnition of the obğect or mode of vvorship 
I knov no means the Gourt has of ascertaınıng it except by looking to vhat has 
passed and thereby collectıng vvhat may, by far inference, be presumed to have 
been the ıntentuon of the founders ” (at page 410) (Of Re Lomsa Renny ş Cİode v. 
Andrezos,)) In any case, a gift, for “ the vvorship: of God ” discİoses a general 
charitable ıntention and the Court can apply the doctrine of c)ğres upholding the 
gift as a public trust, even vvhere it is not possible to ascertaın vuith any degree of 
certaınty hovv the donor ıntended the trust to be carrıed out. VVe accordıngİy 
reyect Mr Muthukrıshna Aryar”s contention that the gıft to the iemple under 
Ex. P-g assumıng it to be a distinct and severable dedication, is void under the 
Hindu lavr merely because Ramasvvamı Goundar has not specifled thc partıcular 
deity to be vvorshıpped thçreımn 

As, hovveever, vve are of opinion, for the reasons already indicated, that the 
€ temple ” vvas not ıntended to be an iındependent “biect of bounty but is only an 
adiunct of the samadlı the vyhole dedicatıon fails. İn this.yievy, it 18 ünnecessary 
to enquıre vyhether ıt vvas intended to be a genume gift or a mere sham or hovv 
the right of management ıs to devolve 

The appeals are dısmıssed vvith costs (One advocate”s fee “The memorandum 
of obfectıons directed against the declaratıon ofa charge on the properttes ıs allovved. 
No costs ft 

KS - Apbeals dismassed. 


- IN THE HIGH COURT OF TUDIİCATURE AT MADRAS. 
PRESENT :—MR. VuüsricE YAHYA ALI 
Ayiri Parambıl Choznı and another : ...  Aöğellant” 


0, 


Kolengot Devasvvom Ürlandar N Paramesvvaran Nambudırı and 
others , . Hesbondenis. 
Malabar Tenaney Act (XIV of ıg3o as amended), section 0 (5)—4bpbhcabılıly —P roberb belonging 
to Devasıtom—Combğetency of trustee to abbly for eniciion —P roof ef necessit) 10 culhvate, 


Clause (5) of sectron 20 of the Malabar Tenancy Act ss also applıcable to the case of a Hindu 
idol or instıtution and the vvord ““landlord ” therein includes a trustee of a devasvvom In such 
5000 0. 0 
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a case it is competent for the trustee to declare on behalf of the ıdol, of vvhich he is the duüly consti- 
tuted trustee, that a certaırı property belongıng to the idol is required for cültivation on behalf of the 
ıdol, and if he shovvs that his requirement is 50na f/fide he is entitled, vvithout reference to any other 
cırcumstance, to a decree for evıctıon agaınst the tenant. İn terms of the amended Act hovvever 
ıt should be shovvn by the trustee that the Devasvvom needs the heldıing 5onc /ide for the purpose of 
raisıng crops or other produce for its ovrn maıintenance. 

, —Appeal agaınst the deciee of the District Court, South Malabar, in A S. No. 
o69 of 1943, preferred agaınst the decree of the Court of the District Münsif, 
Ponnani, ın O S No 48"of ı942, etc 


P. Govında Menon for Appellant 
D H Nambudriğad for Respondents. 


"he Court delivered the follovıng 


TUDGMENT — he first and second defendanis vvho aıc the appellants here, 
aıe the kanom tenants under the plaımtıff, vvho is the yenmı “The plaıntiıff is an 
TUralan or trustee of a Devasvvom and he sued in that capacıty to evict the appellants 
from the kanom lands under sectıon zo of the Malabar Tenancy Act (hereın called 
the Act) "The ground for evıction that vvas urged in the plaint vvas that the property 
vvas required 2ona fide for cultivation on behalf of the Devasvvonf 


The appellants raısed tvvo maın contentions. The first vvas that the plaintıff, 
bemg only a trustee, vvas not entitled to institute an actıon for eviction on behalf 
of an idol, vhich not bemg an anımate or sentient bemg, could not have requrmred 
the property for ıts ovvn cultıvatıon asşprovided under clause 5 Of section 20 Öf 
the Act “The second obfection vvas that, as a matter of fact, the land vvas not 
requıred for the purpose of cultivation 5ona: fide. "The learned District Münsif?” 
found agaınst the plaıntıff vuth regard,to both the obiections and consequently 
dısmıssed the suit He held that the plaıntiff in seeking to evict the appellants 
vvas not actuated by good faıth He also observed that the plaıntiffın his ovn 
prıvate capacıty vvas a vvealthy person and hence there vvas no yustıficatıon for his 
sayıng that he requıred thıs small pıece of land, from vvhich very İltile addıtıonal 
produce can be expected, for hıs ovrn cultivatıon He also referred to another 
cırcumstance "The plaıntıff had, vvith reference to another pıece ofland formıng 
part of the trust, ınstıtuted a sımılar suit for eviction, büt apparently on settlmg 
terms vvith the tenant subsequently vvıthdrevv the suit. From this circumstance 
also the mference vvas dravn by the trial Court that thefland ın surt vvas not required 
by the plaıtıff for his ovyn cültivation. On appeal, the learned District Tudge 
reversed the decree of the Dıstrıct Munsiff and found that an idol can cültivate 
ıts property through ıts agent, the trustee and that, ın the present case, the trustee 
dıd requıre the property for cultivation on behalf of the idol He also held that 
the requrement of the trustee vvas 5oza fide and ın vievv of the decision of this Court 
ın .Varikkal: Chathan v FKesavan .NVamboodril, he decreed the plaimtiff”s suit for the 
eviction of the appellants. In that decısion, it had been held by this Coöürt that 
havıng regard to the language of clause (5) of section 20, if the landlord proved 
that he requrred the land for hıs ovrn cultivation and that requmement vvas 2oza fide 
The landlord ıs entitled, vvithout reference to any other cırcumstance to a decree 
for evıction against the tenant “The present appeal ıs brought agaınst the order 
of the District Pudge 


The same tvvo questions have been pressed before me by Mr Govıinda Menon 
on behalf of the appellants He ha$ partıcularly stressed the first obyectıon and 
contends that clause (5) of section z0is intended for the senttent human beımngs and 
ıs not applıcable to the caseofa Hindu idol or an institution This argument strikes 
me as bemng iepugnant to the vvell-settled and recognıised notions of Hindu religion 
and Hındu lavv "The ıdol, according to the Hindu lavv, is a yuüristic entity vvho 
can hold property and enyoy the same İfit can do so, it can İcase out its properties 
or can cultivate its ovvn properties, the only dısabılıty bemg that, being vırtually 
in the position of a dısabled person it has necessarily to exercise its acts of manage- 
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ment or adminıstration through an agent, ziz , the trustee “The real contention 
is that the idea of maıntenance of an idol 1s inconsistent in the case of a being that 
ıs not anımate. EFven here, ıt seems to me that the argument overlooks the fact 
that a.Hındu ıdol requmes as large a measure of maintenance as a human 
bemg does. Maintenance, ordinarıly, means the provision of food, ramment, lodging, 
etc , and all these are daily requrred, accordıng to the ideas of Hindu religion, by 
an ıdol Next, dıstınction vvas sought to be made as betvveen a public trust and a 
prıvatc trust. "The learned Dıstrıct Pudge has referred to that aspect of the matter, 
although I apprehend that he has not been qurte accurate vrhen he stated that in 
the case of a prıvate temple the trustee vvould be practıcally the ovvner of the temple. 
So far as the fiduciary çharacter of the trustee ıs concerned and so far as his repre- 
sentatıve capacıty ıs concerned, there is essentually small difference betveen a 
trustee of a public trust and the trustee of a private trust and he ıs competent to 
declare on behalfof the ıdol of vyhich he is the duüly”constituted trustee that a certaın 
property belonging to the ıdol ıs requıred for cultivation on behalf of the: idol, 
The questıon then ıs vvhether in the capacıty of a trustee the plaıtıff vvas compe tent 
to maintaın thıs suit, because that ıs, ın eflect, the main argument of Mr Govinda. 
Menon ın thıs ease Hıs contentton virtually is that as clause (5) of section 20 
of the Act ıs vvorded, no trustee of a temple can ever exercıse the prıvilege that is 
conferred under that provısıon. 1 am notin a position (o agree vvith this svveeping 
argument As poınted out by the learned District Tudge, the clause specifically 
confers that povver upon every “ landlord ” and that expressıon has been defined 
in the Act to ınclude a yenmı and “ yenn$ti”” in turn as defined ın the Act vvould 
include a trustee Mr Govında Menon contends that these definitions are inclusive 
ones and if from the context ıt appears that the concept of a trustee ıs ıncompatıble 
vvıtih the partıcular provısion, then it should be held that the vvord “ landlord,” 
for (he purpose of that clause, does not include a trustee 1 see nothıng ın the 
context, vvhıch excludes expressly or by compelling implicatıon the class of trustees 
İrom the expressıon “ landlord ” occurrıng in that clause If the Legislature 
intended to exclude the vvhole body of trustees from the benefit that they vvere 
conferrıng upon landlords under clause 5 ofsection 2o,t vvould have done so expressly 
and, ın the absence of any such direct exclusion, 1 am not prepared to incorporate 
such an exclusion ın the clause by any process of ınference or implıcatıon. This 
obyectıon of the appellant must, therefore, be negatıved 


The next questuon bears upon a question offact After the decısıon in /Vari/ka/ 
Chalthan v. Kesavan .Namboodr1 vvas given, clause 5 of section 20 of the Act has been. 
amended by Madras Act XXIV of r945, vrhich came into force on rrth December, 
1945 As amended, section 20 (5) vvould read thus, so far as material to the present 
case : 1 


““No suit for eviction ofa kanomdar shall he at the instance of his landlord except on the follovving. 
grounds 


(5) that the period of the kanom has expıred and there has been no renevval and the landlord 
needs the holdıng 2oza £ide for the purpose of raısıng crops or other produce for his ovyn maintenance 
Or for that of any member of hıs famıly, or tarvvad, or tavazhı vvho has a proprıetary and beneficial 
interest ın the holdıng” 

By section 4 of the amending Act this change has been given retrospective: effect 
vvith the result that the provısıon as amended becomes applıcable "to the present 
case. İn the plamt ıt vvas specifically contepded mn paragraph g that there vvere 
not suflicient funds in the Devasvvom for the performance of “ Kazhagam and” 
Shantı” (temple servıce vvorshıp) and that, consequently, the defendants should 
be evicted and ihe property ın their possession should be surrendered for 2ona /fide 
personal possession and cultivation by the Devasvvom "This allegatıon vas demed- 
by the first and second defendants (the appellants) ın iheır vvritten statemenis. 
The issue that vvas settled for the trial of tbis question vvas vhether the plaintiff” 
requıres the property 5oza fide for cultivation and the learned District Münsiff found 
that the plaintıff did not require the property 25ona fide for cultıvatıon. Under the- 
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amended Act, the idea of requirıng 5ong f/de for cultivation has been displaced by 
the princıple that the landlord should need the holdıng 2one fide for the purpose of 
raısıng crops or other produce for hıs ovvnn maimntenance. Since the amended Act 
had not come ınto force, and, the pre-amendment claüse prevailed, the question 
that vvas trıed vvas different. But nov it vvyill be necessary to try the ıssue that 
arıses under the amended clause, zez , vvhether the plaintıff Devasvvom needs the 
holdıng Öoze (446 İor the purpose of raısıng ecrops or other produce for its 
ovvn maıntenance. Sınce the parties had no opportunity to adduce evidence 
upon thıs partıcular ıssue and sınce there ıs no findıng on ıt, the matter vvıll have 
to be sent back to the trial Court for a fresh enqurry on this question and fresh 
dısposal of the suit ın accordance vvith its findıngs upon that ıssue, subiect to the 
findıng given in this yüdgment on the first obyection raised by Mr. Gövinda Menon. 


The learned District Tüdge also considered the further question vvhether the 
trıal Court vvas right in disalloving the revenue clarm from 1896 to 1938-g9 and 
agreed vvith the vievv taken by the trial Court on that questıon. “Uhere vvasfno 
appeal or obyection by the plaintiff vnth regard to that findıng and hence ıt has 
become final “That questıon ıs therefore no longer open. 


In the result, the tvvo appeals are allovved öro £anfo and the suit and the appli- 
catıon for renevval, vvhich ıs the subiecf-matter of C M. S. A. No. agoo of 1944, 
are remanded to the trial Court for dısposal according to lavv in the light of the 
dırectıons given in the yudgment. (sts throughout vvill abide and follovv the 
result GCöurt-fee vvill be refunded. 


B.V.V. Aöbeals allosved. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT .—MR QVusricE KUPPUSVVAMI AYYAR. 


T. S. Chockalıngam Pıllaı and others Petiioners,” 

Madras Criminal Rules of Practice, rüle 366 and Criminal: Procedure Code (V of 1898), Sehedule TT, 
last em-—Exbenses of üntnesses—V/hen bayable by Government—O ffence bunishable under rule Bi (4) of 
the Defence of İndıa Rules unth imörisonment for three years or fine—İf one not bazlable for burğoses of Sehedule 
II of ihe Criminal. Procedure Cede 

Rule 366 of the Madras Crımınal Rules of Practıice specifically provides for the payment of 
expenses of vvıtnesses by Government, in cases shovvn in the second schedule of the Code of Criminal 
Procedure as not baılable. İn consıidering the question vvhether an offence punishable under rule 
8: (4) of the Defence of İndia Rules ıs baılable or not, the maxımum punıshment avvardable for the 
offence must be taken ınto account and as there ıs a possibility of the accused in such a case bemg 
avvarded three years” ımprısonment the case vill come under the class ““if punishable vvith imprison- 
ment for three years and upvvards but less than seven years” ın last ıtem of Schedule İI ofthe Criminal 
Procedure Code and the offence ıs not baılable “Accordingly a magistrate is not yüstified in treating 
such a case as one in vyhich the accused has been charged vvith an offence vvhich is barlable and refusing 


o pay the expenses of the defence vvıtnesses 

Petition under sectıons 485 and 439, Criminal Procedure Code, 1898, praying 
that the Hıgh Court vvill be pleased to revise the order of the Court of the Third 
Presideney Magıstrate, of the Court ofthe Presıdency Magıstrates, Egmore, Madras, 
dated zoth November, 1945, ın C G. No. 4oo Of 1945. 


A. C. Krishnasısamı and T. R. Snmvasan for Petitioners 
The Crovvn Prosecutor (P. Govinda Menon) for the Crovvn. 


The Court made the folloving “ 


OnDpER —The only point for consıderation in this case is vyhether the" Magis- 
trate vvas yustified in refusıng to pay the expenses for the defence vvıtnesses cıted 
ın O. C No, 4oo of 1945 on the file of the "Third Presidency Magistrate, Madras. 
The petıtioner has been prosecuted ın thıs case for an offence punıshable under 
rule 8ı (4) of the Defence of India Rules, vvhich 1s punıshable vvith imprisonment 
for a period of three years or fine. "The Magistrate has held that this ıs a baılable 
——— — — ———,.—...————,—,Q.,A,A.. 
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offence and that the accused should pay the expenses of the defence vvıtnesses and 
that the Court vvill not pay the same. He cıtes a decision of the Nagpur High 
Court under the Defence of Indıa Rules ın İngley v Eoiğerorl for (he position that 
oflences punıshable under the Defence of İndıa Rules are barlable, and states that 
as thıs ıs a baılable offence the accused hımself should pay the expenses for the 
vvıtnesses under rule 366 of the Criminal Rules of Practice. "That rüle specifically 
provıdes for the payment of expenses of vritnesses by Qovernment ın cases shovvn 
in the second schedule of the Code of Criminal Procedure as not barlable. "The 
questıon therefore for consıderatıon ıs vvhether a case ın vvhich an accüsed is prose- 
cuted for an offence punishable under rule 8ı (4) of the Defence of Indıa Rules ıs 
non-baılable as per the second schedule of the Gode of Criminal Procedure The 
Nagpur Hıgh Court has not dealt vvth the question vvhether an offence punishable 
under rule 8: (4) of the Defence of India Rules ıs barlable or not as per the provısıons 
in the second schedule of the Code of Crımınal Precedure, Ai that is observed by 
the learned Tudge there 1s that as there ıs no notification that the offences are not 
baifable, they must be consıdered to be baılable and he has not considered vvith 
reference to the second schedule of the Code of Criminal Procedure vvhether such 
offences are batlable under that schedule or not "The last ıtem ın schedule II 
deals vvith offences against other layvs, that ıs to say, other than those punıshable 
under the İndıan Penal Code and it ıs stated vvith regard to such offences that ıf 
the offence ıs punıshable vnith death, transportatıon or ımprısonment for seven 
years or upvvards ıt is not bazlable, that if punıshable vvith mmprisonment for three 
years and upvvards, but less than seven, "ıt ıs not barlable, except ın cases under 
the Indian Arms Act, 1878, section 19 vvhich shall be barlable, that if punishable 
vvith mmprisonment for one year anl upvvards, but less than three years it is balable, 
and that if ıt ıs punishable vvith ımprısonment for less than one year or vith fine 
onİy, then also ıt ıs baılable It cannot be said that this is a case m vvhich the 
offence ıs punishable vvıth ımprisonment for one year and upvvards but less than 
ihree years because under rule ör (4) the Court can ayvard on an accused a sentence 
of three years” ımprisonment. 1n considering the punishment avvardable under 
the rule, vve vvill have to take the maxımum punishment and if there ıs a possibility 
Of the accused being avvarded three years” ımprısonment, then the case vvill come 
under the class “uf punishable vnuth imprisonment for three years and upvvards 
but less than seven years ” and the offence ıs not baılable. "The Magıstrate therefore 
vvas not iustified ın treatıng the case as one ın vvhich the accused has been charged 
vvith an offence vvhich ıs balable “The order of the lovver Court refusing to pay 
the expenses of the defence vvıtnesses on the ground that the offence ıs barılable 
and that the Court ıs thetefore not bound to pay under rule 366 of the Criminal 
Rules of Practıice is set aside 


V.S. — Petition alloıed. 
IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 


PRESENT ”—SIR ALFRED HENRY LIONEL LEACH, Cözef /7ustice AND MR TusrioE 
PATANTALI SASTRI. 


"The Commissioner of İncome-tax, Madras Abblcant”" 
0, 
Sri Talupuru Venkatasubbiah Chetty, Nellore .  Resbondent. 


İncome-tax Act (XI of 1922), sechon 10 (a) (xi)--Dassoluhon of: möney-lending: bartnershib—Dülisin 
Of assets—Debis due to the barinershib assıgned to one of the bartners as bart of ihe share of that bariner—Some 
of them turnang out to be irrecoterable—Amount of such debis, if can be dedücted in calculatıng the assessable income 
of that bartner 

On the dıssolution of a money-lending partnership in 1933, one of its partners, a İomt Hindu 
tradıng famıly recerved as part ofits share certaın promissory nötes executed by the debtors of the 
partnershıp At that tıme they vvere regarded as good and vyere entered in the books of the famıly 
relatıng to ıts money-lending business From time to time the promissory notes vvere renevved and 
interest vvas paıd to the famıly by ihe debtors, "The ınterest vvas ıncluded ın the profits of the family 
and assessed to ıncome-tax accordıngiy İn the year of account I941-42, the assessee, the manager 
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of the yomt Huındu famıly vvrote off as bemg irrecoverable some of those debts and claımed to be 
entıtled to deduct the total amount of those debts ın calculatıng his assessable income by reason of 
the provısıons of section 1o (2) (x?) of the Income-tax Act On the refusal of the İncome-tax 
authorıtıes to recognise the valıdıty of this course, . 


Held, though the money vvas actually lent by the partnershıp, the loans vvere allotted to the 
famıly of the assessec on the dıssolution of the partnership and became part of the assets oftthe famıly”s 
ovvn business Havıng treated them as such and taxed the famıly on the interest palıd ın respect of 
those debts, ıt cannot be contended by the Income-tax authorıttes that clause (x?) of sub-section (2) 
of section 10 ofthe Income-tax Act does not apply The sum is allovvable as a deduction in the assess- 
ment for that year under sectton To (2) (xz) of the Act 


Case referred to the Hıgh Court by (he Imcome-tax Appellate Tribunal, Madras 
Bench, under section 66 (r) ofthelndian İncome-tax Act (XT of rigo2), as amended 
by Income-tax Amendment Act (VII of ı939), in 66 R A. 1:6, Madras, 1944-45 
(assessment year 1942-43). 


C $, Rama Rao Sahib for Applıcant. 
P,. R. Srumvasan for Respondent. 
The Tudgment of the Court vvas delivered by 


ə 

The Cheef /ustice — Yhe assessee is the manager of a yomt Hindu trading family? 
vVhıch deals ın tımber, iron and hardvvare and runs a möoney-lending business. 
Before 1933, ıt carrıed on a separate money-lending business in partnership vvith 
one Chinni Veera Svvamı Ghetti "This business vvas dissolved in 1988 and. its 
assets vvere dıvıded betvveen the partners - As part of ıts share the famıly of the 
assessce receıved certaın promiussory notes executed by persons to vvhom the partner- 
ship had lent möney At the time of the dissqlution these debts vvere regarded as 
bemg good and vvere entered ın the books of the famıly relatıng to its money-lending 
busıness. YFrom tıme to tıme the promıssory notes vvere renevved and interest 
vvas paid to the famıly by the debtors Tus interest vvas included in the profits 
of the famıly and assessed to ıncome-tax accordiıngly 


In the year of account 1941-42 the asses$ee vvrote off as being irrecoverable 
three debts, namely, Rs. s,182, Rs 4,382 and Rs r,o9r, makıng in all Rs 8,855. 
The assessee clarmed to be entitled to deduct this amount in calculatıng his assess- 
able mcome by reason of the provisions of section 10 (2) (xz) of the İmdian İncome- 
tax Act "The Income-tax authorıtıes refused to recognase the valıdıity of this course, 
but ıt vvas upheld by the Income-tax Appellate "Tribunal, Madras Bench, in an 
order dated ırth May, ıg44 At the instance of the Commissioner of İncome-tax 
the Trıbunal has referred to thıs Court under the provisıons of section 66 (1) 
the follovıng questton . 

€“ VVhether on the facts and ın the cırcumstances of the case, the sum of Rs 8,8s5 ıs allovvable 
. 77: ın the assessment for 1942-48 under section 10 (2) (xə) or any other provisions of 
the Act” 

Sectıon To (2) (xz) allovvs a person carryıng on a money-lending business to deduct 
loans made ın the ordınary course of that business vvhen they are ırrecoverable, 
provided that they do not exceed the amount actually vvrıtten off as irrecoverable 
ın the books of the assessee İn this case all the three debts vvere vvritten off and itıs 
accepted by the Commıssıoner of İncome-tax that they are ın fact ırrecoverable. 
Mr. Rama Rao Sahıb, on behalf of the Commissıoner, says that the "Tribunal 
erred ın allovvıng the assessee”s appeal because these loans vvere not made ın the 
ordinary course of the famıly”s busıness but vvere made on the course of the partner- 
ship business İt is true that the money vvas actually lent by the partnershmp, but 
the loans vvere allotted to the famıly on the dıssolutıon of the partnership and they 
became part of the assets of the famılys ovrn business "The promiıssory notes 
vyhıch vvere actually vvritten off as ırrecoverable vvere not the original promissory 
notes, but they vvere promussory notes vvhıch had been renevved by the borrovvers 
ın favour of the assessee. Inasmuch as the 1İIncome-tax authoritıes have 
sınce the dıssolutıon regarded these loans as being part of the famıly”s-busıness 
and taxed the famıly on the ınterest paıd ın respect of them, ıt ıs rather surprısing 
that they should novv contend that clause (x?) does not apply. Since 1938 these 
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loans have been regarded as having been made by the assessee ın the ordınary 
course of1ts busıness. Tn fact, in the assessment for r936-ş7 the assessee vvas allovved 
to deduct as ırrecoverable ,another debt vvhich ıt had received on the dıssolution 
,Of the partnershıp 
Mr. Rama Rao Sahıb, ın the course of hıs argument, referred us to the decision 
of the Calcutta High Court in Climanlal Ramesicarlal v Commasstoner of İncome-tax, 
Bengall, vvhich he regarded as supportıng his argument” "The facis in that case do 
not appear to be on all fours vvıth the facts ın the present case and vve do not regard 
it as bcıng applıcable VvVe reserve our opinion as to vrhetber it should be follovved 
by this Court until the question arises on exactly sımılar facts VVe ansvver the 
questıon referred by statıng that the sum of Rs. 8,855 ıs allovvable as a deduction 
in the assessment for ıg42-48 under secton To (2) (xı) 


The Commissioner vill pay the assessee”s costs, Rs o 50. 
Vs. Reference ansıyered in favour of the assessee 


. 


ı (PRİVY COUNCTL.) 
(On appeal from the Hıgh Court of Tudicature at Bombay)) 
PRESENT —LLORD "İHANKERTON, LORD SIMONDS AND LoRD GODDARD 





Shankar Dattatraya Prabhavalkar and others Aööellanis”" 
0 ə 

The Munıcıpal Corporation of the City of Bombay and another . Resğondenis. 

City of Bombay Municibal Act (İH ef 1888), sechton 297 —Consiructton—Regular hne of a fuüblac sireet— 
—Buslding ne or boundary hne of the street e 


A consıderatıon of the terms ofsection 297 of the City of Bombay Muncipal Act and ofits setting 
in the Act, shovvs conclusıvely thatıtıs dealıng vvith the bullding: line ofaa public street, as dıstınguished 
from the boundary lıne or ıntended boundary line of a public street 


Sır Thomas Strangman, K C , 8 P. Khambatta and 2) MİR. Zeyakar for Appellanis- 
2 Müllard Tucker, K C. and VV. VV. K. Page for Respondents. 
Their “Lordships” Tudgment vvas delivered by 


Lonp THANKERTON —Yhıs ıs an appeal from a yudgment and decree of the 
High Court of Pudicature at Bombay, ın its civil appellate yurisdiction, dated the 
ist April, 1994, vvhich affirmed a yüdgment and decree of that Court ın its orıgınal 
Yurisdiction, dated the i6th October, 1942, vrhereby the sur of the appellants 
against the respondents vvas dısmıssed 


İn the surt the appellants challenged the actıons of the second respondent, vvho 
is the Munucipal Commissioner for the City of Bombay, purportıng to be taken 
under the Cıty of Bombay Municipal Act, 1888 (Bombay Aet No TİL of 1888) ın 
the course of development of the Mahım dıstrıct of the City, and, ın partıcular, , 
of an area, vvhich included the land novv occupied by the Shivayı Park, and the 
surroundıng land, vvhich included the plot of land növ, ovyned by the appellants. 
The appellanis originally challenged the 5ona /ides of the second respondent, vvho 
may be referred to as the Munıcıpal Commissıoner, as vvell as the valıdıty of his 
actions, but the former ground vvas no longer maıntained before thıs Board. 


In ıgı8 the Munucipal Corporation of Bombay, vvho are the first respondents 
ın this appeal, resolved to proceed vith. a scheme for the development of the Mahım 
dıstrıct, vvhich provided for an open space or park for recreational purposes to be 
knovn as Shivan Park, abutting on, the sea on its vvestern boundary and to be 
othervvıse surrounded by a residential area Among the lands, the acquısıtıon 
Of vvhich vvas rendered necessary by the scheme, vvas a plot of land contaınıng 
4:428 square yards, ovvned by one Mantri, and İyıng to the north of the proposed 
park An agreement vvas made ın rgö1 betvveen the Munıcıpal Corporation and 
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Mantri, under vvhıch Mantri agreed to surrender the mayor portion of his plot, 
in consıderatıon of the retentıon by hım of the remaıning portıon, and tİfe convey- 
ance to hım by the Munıcıipal Corporation of an adfoming plot As the result 
of thıs agreement Manirı became the ovrner of a rectangular plot contaınımg 1,400, 
square yards, vvıth a frontage to the north on the 6o feet road vvhich vvas to be 
constructcd asa part of the scheme, and thıs plot becamc Plot No, rər, of the Shivayi 
Park Scheme. İn ıgə?ş the special engineer in chaige of the development vvorks 
asked Mantrı to agree to certaın restrıctıons on building, including: a restriction 
on building vvuthin 5 feet of a public street, but Mantri did not agree Mantrı 
died in 1926, and his legal representatıves sold his plot to Shamrao Raghunath 
Raote, the contract being completed by tvvo deeds of convçyance, m favour of the 
purchaser, both dated the gth September, 1932, the first deed bemg a conveyance 
İrom Maunitris representatıves, and the second from the Munıcıpal Corporatıon 

Under these conveyances the pufrchaser acquıred a freehold estate ın the plot, no 
restrıciıons being ımposed by the terms of ihe deeds on the user of the property. 
İn 1940 Haote sold the plot to the plamtıffsin the, present surt, vvhich  raises ques- 
tions as to the povver of the Munıcipal Commissioner to impose building restric- 
iions in respect of the plot, d 


In 935, the Münicrpal Corporation approved of the construction of a 40 feet 
road, and the lay-out of plots near the Park, aid the applıcatıon to the plots of 
certaın restrıctıons, for vvhich purpose the plots vvere not to be sold outright, but 
vvere to be leased subyect to restrıctions vahich vvould thereby be legaliy enforceable 
"The 4o feet road vvas to run parallel to and to the south of the 6o feet road already 
approved of, and vvould ad?oın the appellants” plot on ts southern boundary. “"Tüe 
other plots in the dıstrıct vvere leased subyect to covenants restricting the height 
of the buıldıngs, and requrrıng the lessee to leave 5 feet open space betvveen the 
buıldıng and. the roads : 


In March, ı9g9, Raote gave notice, as requrred by section 837 of the Act of his 
intentıon to buıld upon hıs plot, accompanred by a plan vvhich shovved a space of 
ıo feet betvveen the proposed buıldıng and each of the Öo feet and 4o feet roads. 
Raote did not proceed vvith his applıcatıon, but sold the plot to the appellants ın 
ıg40, and completed the agreement by conveying the plot to them by deed dated 
the ıgth December, 1940 9 


On the reth August, 1940, the first appellant gave notıce under section 337 
ofthe Act ofan ıntentton to buiuld on the plot, accompanıed by plans, vvhich shovved 
four proposed bulldıngs, tvvo ofvvhich vvere to be constructed right up to the 60 feet 
road, and tvvo right up to the qo feet road At first the Munıcıpal Gommissioner 
and hıs staff seem to have proceeded on the vtevv that, ın the light of the freedom 
İrom restrıctions of the appellants” plot, they vvere unable to insist on the proposed 
buıldıngs being set back from the tvvo roads, and, on the ard September, 1940, 
intimatıon of disapproval under section 846 of the Act vvas sent to the first appellant 
by the Cıty Engineer in vvhich, after setting out the grounds of dısapproval, vvhich 
related to detaıls not concerned vvith the present question, the notice Stated 

““ Subyect to your so modifyıng your intentions as to obviate the before-mentioned  obyections, 
and meeting my requirementis, and not othervvise, you vvill be at İlberty to proceed vvith the said 
buıdıng at any tıme before the ard day of September, ıgqı, but nöt so as to contravene any of the 
provisions of the said Act, as amended as aforesaıd, or any rule, regulation or bye-lavv made under 
that Act at the tıme ın force” 

On the ?th September, ıg4o, the Cıty Engineer, to vvrhom a method ofsecuring 
(hat the appellants should conform to the buıldıng lines that had been ıimposed 
ın the case of the neıghbourıng plots had noövv occurred, vvrote to the Müunıcıpal 
7: ın reference to the appellants” buıdıng proposals a İetter, in vvhich 
he said " 


“eve can compel the ovvner to leave open spaces ın the front and rear by prescribing lines as 
shevrn on the plan under section 297 (1) (a) of the Act Tüis is the first time that lines are to be 
prescrıbed on these nevvly constructed roads “Your sanctıon 1s requested to prescrıbe the lınes 
“A letter vvill be sent to-day in continuatıon of the previous intimation statıng that M C has been 
pleased to prescribe regular lines and no vvork can be allovved vvithin the prescribed lines” 
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On consideration of this letter and the plan referred to, on vvhich the İmes proposed 
to be prescrıbed vvere shevvn ın red, the Munıcıpal Commissioner approved of the 
proposal, and, ın accordance vvith his usual procedure under section 997 (1) (a) 
endorsed hıs approval on the Cıty Engineer”s letter Ohn the gth September, 1940, 
the Cıty Engineer vote to the first appellant statıng that the Munıcıpal Commissıoner 
had been pleased to prescrıbe regular lines of street on the 4o and 60 feet roads) 
and requestıng him to ascertaın from his Office Assıstant Engineer Survey the nevv 
lines prescribed and to modify his vvork accordingly, vvhich should be clear of these 
İines, as also that no vvork vvould be allovved to be constructed vvithin the sanctıoned 
lines of the street. İt may be added that the regular lines of street thus preseribed 
requlred an open space of 15 feet to be left betvveen the buıldıng and the roads, 
the constructıon Of vvhıch vvas practıcally complete by this time After some 
correspondence and ıntervtevvs betvveen the partıçs, the present suıt vvas filed by 
the appellants on the 8th March, I94ı 


The appellants, vvhose suit has been dısmıssed in both Courts, rested them 
appeal before thıs Board on tvvo alternatıve grounds Tn the first place they 
maıntaıned thatə on a proper constructuon of the relevant sections of the City of 
Bombay Munıcıpal Act, the regular İme of a public street, vvəhich may be prescribed 
under section 297 (1) (a) of the Act, means the boundary le of a street, or the 
ıntended boundary line of a street”as ultrmately to be constructed and that it does. 
not contemplate vhat ıs commonly knovrn as a building line, vyhich may, but 
more probably vvill not, cörrespond vvith səch boundary line of the street, but vvilT 
He vvithin the adyoming plots of land at a prescribed distance from the boundary 
İne of the street. "Thıs contentıon presents a question of statutory construction. 
ITthe contentıon succeeds, its clear that the regular lines prescribed by the Municipal 
Commıssıoner ın September, 1940, do not conform to the boundary lİmes of the 6o 
feet and qo feet roads İn the event of their failure in their first contention, the 
appellants alternatıvely maıntaıned, that the regular lıne of street for these tvvo 
roads had already been prescrıbed at the time vvhen the construction of the roads 
vvas approved of by the Munıcıpal Corporatıcn long before 1940, and that under 
section 297 (Iı) (2) the Munıcıpal Commissioner vvas not entitled to prescribe a. 
İresh lıne ın 1940 vvithout the authority of the Corporation as therein provided. 
This contention mainly raişes a qucstion Öf fact. 


On the first contentıon of the appellants the material sections of the Act 
are as follovvs : 


“3 (v) “street” ıncludes any highvvay and any causevvay, bridge, viaduct, arch, road, laneş 
Tootvvay, square, court, alley or passage, vvhethcr a thoroughfare or not, over vvrhich the public have 
a rıght of passage or access or have passed and had access unınterruptediy for a period of tvventy 
7 , and, vvhen there ıs a footvvay as vvell as a carriagevvay in any street, the said term includes 

oth 5 


8 (x) “public street ” means any street heretofore levelled, paved, metalled, channelled, sevvered 
. m by the corporatıon and any street vyhich becomes a public street under any ofthe provisions 
Of this Act,, 


N 
289 (1) All streets vvıthın the city, being or vvhich at any time become public streets, and 
the pavements, stones and other materials thereof shall vest ın the corporatıon and be under the 
control of the Commiıssıoner 


(2) "The Commissıoner shall from time to time caüuse all such streets to be levelled, metalled 
or paved, channelled, altered and repaıred, as occasıorm shall require, he may also from time to time 
vrıden, extend or othervvise improve any such street or cause the sotl thereof to be raısed, lovvered. 
ör altered and may place and keep ın repaır fences and posts for the safety of foot-passengers 


Provıded that no vvidening, extension ör other improverment of a public street, the aggregate 
cost Of vvhıch vvill exceed five thousand rupees, shall be undertaken by the Commiıssıoner unless or 
unfıl such undertakıng has been authorised by the corporatıon 


291 "The Commissioner, vvhen authorised by the corporatıon in this behalf, may at any time— 
(a) lay out and make a nev publıc street , 


(2) agree vuth any person for the makıng of a street for public use through the land of 
such person, etther enturely at the expense of such person or partly at the expense of such person and 
partly at the expense of the corporatıon, and that such street shall become on completıon, a public 
street, ı : 
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- 


(ce) declare any street made under an improvement scheme duly executed ın pursuance of the 
provısıons of the City of Bombay Improvement Act, 1898, or the City of Bombay İmprovement 
Trust Transfer Act, ı925, to be a publıc street 


296 (ı) The Commiıssıoner may, subyect to the provısion of sections 90, 91, and g2— 


(a) acquıre any land requıred for the purpose of openıng, vvidening, extending or othervyise 
ımproving any public street or of making any nevv public street, and the bulldıngs, if any, standıng 
upon such land , 


(5) acquıre, in addıtıon fo the said land and the bululdıngs, if any, standıng thereupon” 
all such land vvith the burldıngs, if any, standıng thereupon, as ıt shall seem expedient for the cor- 
poratıon to acquıre outsıde of the regular İmne, or of the intended regular line, of such street $ 


(c) lease, sell or othervvise dispose of any land ör building purchased under clause (2) 


PRESERVATION OF REGULAR LINE IN PUBLI€ STREETS 


297 (1) The Commıssıoner may— 
(a) prescrıbe a İmne on each side of any public street , 


(50) İrom time to time, but sübyect in each case to his recelving the authority of the corporatıon 
ın that behalf, prescrıbe a fresh line in substitution for any line so prescribed, ör for any part thereof 
provıded that such authorıty shall not be accorded— : 


(1) unless, at least one month before the meeting of the corporatıon at yvhich the matter ıs 
decided, public notice of the proposal has been given by the Commissioner Dy advertisement in 
local nevvspapers as as vvell as ın the Official Gazette, and special notice thereof, sıgned by the 
Commıssıoner, has also been put up in the street or part of the street for vvhich such fresh line is 
proposed to be prescrıbed, and 

(u) "until the corporatıon have considered all obyections to the said proposal made in vriting 
and delıvered at the office of the munıcıpal secretary not less than three clear days before the day 
Of such meeting s 


(2) “Tühe line for the time being” preseribed shall be called “the regular line of the street” 


(3) No person shall construct any portion of any bifilding vvithin the regular line of the street 
except vvith the vvrıtten permiıssıon of the Commiussioner, vvho shall, in every case in vyhich he gives 
such peimiıssıon, at the same time report his reasons in vvriting to the standıng Committee 


2968 (1) If any part of a buldıng abutting on a public street is vuithin the regular line of such 
street, the Commıssıoner may, vvhenever ıt ıs proposed— 


(a) to reburld such bulmlding or to take dövrn such bullding to an evtent exceeding one-half 
thereof above the ground level, such half to be measured ın cubıc feet, or 

(5) to remove, re-construct or make any addıtıon to any portion of such building vvhich is vyithin 
the regular line of the street, ın any order vvhich he issues, under section 845 ör 846, cöncerning the 
rebulldıng, alteratıon or repair of such building require such bullding to be set bacl to the regular 
line of the street ə 

(2) VVhen any bu:ldıng, or any part thereof vvithin the regular line of a public street, falls dovvny 
or is burnt dovvn, or is taken dovvn vyhether under the provisions of section 351 ör 854. ör othervvise, 
the Commussıoners may at once take possessıon on behalf of the corporatıon of the portion of land 
.. the regular İıne of the street theretofore occupıed by the saıd busldıng, and, if necessary, clear 
the same 


(3) Land acqurred under this section shall thenceforvvard be deemed a part of the public street 
and shall vest, as such, ın the corporatıon 


2909 (Iı) If any land not vestıng in the corporatıon, vvhether open or enclosed, hes vvithin 
the regular lıne of a public street, and ıs not occupieed by a bulldıng, or if a platform, verandah, step 
or some other structure external to a buıdıng abutting on a public street, or a portion of a platform, 
verandah, step or other such structure, ıs vvıthın the regular line of such street, 


the Commıssıoner may, after gıving to the ovner of the land or building not less than seven 
clear days” vvritten notice of his intention so to do, take possession on behalf of the corporatıon ofthe 
saıd land vvth its enclosing vali, hedge or fence, if any, or of the said platform, verandab, step or 
other such structure as aforesaıd, or of the portion of the saıd platform, verandah, step or other such 
structure aforesaıd vvhıch ıs vvithın the regular line of the street, and, ıf necessary, clear the same 
and the land so acquıred shall thenceforvvard be deemed a part of the publıc street ” 


Theıir Lordships agree vvith the opinion of all the learned Tudges of the High 
Court that a consıderatıon of the terms of section 297, and of its setting in the Act, 
shevvs conclusıvely that section 297 is dealıng vvith the building line of a public 
street, as dıstınguıshed from the boundary lıne or ıntended boundary lİmne of a 
publıc street In the first place the definition of “ public street ” in section 8 (x) 
relates to a street that ıs already ın exıstence, and thıs definition applıes in section 
297 , this may be contrasted vvith section 296 (1) (2), vvhich shevvs that the expression 
“ ntended ” ıs used vvhen appropriate In short, the boundary line of a street 
ıs fixed prıor to actual construction, and the regular line of the street is prescribed 
after ıt has come ınto existence. İn the second place, all publıc streets are vested. 
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by section 289 (ı) in the corporatıon, and no-one is entitled to buuld upon them : 
therefore section 297 (3) vvould be mere surplusage, unless it relates to building on 
land outvith the boundary line of the street, but vvithin the regular line of the 
street, and the same comment applıes to section 298 (r), and sub-section (3) of that 
section must apply to the vesting of land acqurred outside the boundary İle of the 
street, as othervvıse, ıt must have been acquıred under section 296 (1), subyect tə 
compensatıon Sectıon 299 (I) must also apply to land outsıde the boundary line 
of a publıc street. "These reasons appear to be sufliceent for the reyection of the 
appellants” contentıon, but their Lordships may add that they are ın agreement 
vvith the reasons stated by the learned Tudges of the High Court. 


As regards the alternatıve contention of the appellanits, the proposed 6o feet 
road vvas shevvn on the plans submitted and its construction vvas sanctıoned by the 
Munucıpal Corporation by its resolution of the östh November, 1918, and the 
proposed 40 feet road vvas sımılarly sanctıoned by the resolution of the Municıipal 
Corporatıon dated the ıgth September, 1935. A perusal of these resoluttons and 
the reports upon vvhıch they proreeded makes clear that, vvhile the boundary line 
Of the proposed roads ıs approved of as shevrn on the plans, there is no reference 
at all to the “ Yegular line of the street” mn relatıon to these roads, either ın the 
Teports or on the plans İndeed, the only reference to this matter is to be found 
in a sentence ın the report of the Roads Committee dated the roth August, I9I8, 
vyhich states, “ In the case of existing public roads, vvhich are proposed to be vvıdened 
or altered under the scheme, the lines vyill be preseribed as the revised regular 
İlnes.” “These cases vvould clearly fall uhder section 297 (1) (5) and vvould not 
include the proposed 6o feet road. Accordıngiİy, ıt ıs clear that regular lmes of 
the street had not been already pitescrıbed for the 6o feet and qo feet roads prıor 
to the actıon of the Munıcipal Commissioner in September, 1940, vvhich is challenged 
by the appellanis, and the alternatıve contentıon of the appellants also farls, 


Their Lordships vvl accordingly hüumbly advıse His Mayesty that the appeal 
should be dısmıssed and that the Tudgments appealed against should be affirmed 
The appellants vvill pay the respondents” costs cf the appeal. 


Solicitors for Appellants “ 7: AL V/lbon 6? Co 
Solicitors for Respondents Sandarson Eee 6? Co, 
H TU /V.S R : Apbeal dıismissed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT .—SıR ALFRED HENRY LIONEL LEACH, C/eef 7ushce AND MR. VusricE 
LLAKSHMANA RAo. 
Someshvvar H. Shelat ,.  Accused” 


Hoardıng and Pofiteering: Preventton Ordinance (XXXV of 1943, as amended by Ordınance LİT of ig44), 
seciton 12 (3)—Sğectal officer of Commercial Tax Department emğotcered to inveshigate into offences under the 
Ordinance by the Provinctal Government: in exercise of bötpers conferred by the sectton—İf a.“ bohce officer” 
sonihin (he meaning and for burboses of section 162, Criminal Procedure Code and sechon 2 5 of the Evidence Act— 
Ordinance T of ıg46—Repeal of Amending Ordinance LETİT ef 1944 Efect 

The special officer of the Commercial "Tax Department empovvered to ınvestıgate into offences 
under the Hoardıng and Profiteerıng Preventton Ordinance by the Provincial Gövernment in exercise 
Of the povvers conferred by section ı2 (3) (introduced by the Amending Ordinance LİTİ of 944) 
Of that Ordınance ıs a “ police officer ” vvithin the meaning of the Criminal Procedure Code and 
the Crimınal Procedure Code applıes to statementsrecorded by hım In vtevr of the povvers conferred 
on him by section 1? (3) of the Ordinance he has the full status of a police officer and his povvers 
and duttes must be limited to those of a police officer under the Criminal Procedure Code vrhich 
means that he has no rıght ın an ınvestigatıon under the Ordinance to require a person to sıgn a 
statement and vvhere such a statement ıs reduced to vvrıtıng ıt can only be used in accordance vvith 
the provısions of section 162 of the Code of Criminal Procedure or section 27 of the Evidence Act 

The effect of the repeal of Amendıng Ordınance (LITİ of r944) (vvhich introduced section 12 (3) 
of the Hoardıng and Profiteering Preventton Ordinance) by Ördinance (1 of 1946) vvould be that 
such oflicers vvould no longer after the date of that Ordınance be polıce officers vvıthın the meanıng 
Of the Criminal Procedure Code, but the vtev: that they are polıce officers vvould apply to all cases 
vvhich vverc pending before the repeal of sub-section (3) of section ə of the Hoardıng and Profiteer- 
ing Preventıon Ordınance 
—- vv“—v—“—.——  —  .— oo. 

” Cr R, C No ış4 of 1946 7th March, 1946. 


1) SOMESHVVAR H. SHELAT, 7 7e. 9609 


Case referred for the orders of the Hıgh Court under section 432 of the Criminal 
Procedure Code by the (Chief Presidency Magıstrate, Egmore, Madras, ın hıs 
letter, R. O. G. os of ıg46-D dated əond Tanuary, 1945. 


” K. S Raşfagoğala Aiyangar on behalf of the Accused. 
e "he Crovrn Prosecutor (P, Gozinda Menon) on behalf of the Crovn. 
The Order of the Court vvas delrvered by 


The Chef .Tustice —Under the provisions of section 482 of the Code of Criminal 
Procedure, the Chref Presidenecy Magistrate, has referred for the opinıon of this 
Court the follovvıng question of lavv 

““ VVhether a Specıal Officer of the Commercial Tax Department vrho has been empovvered 
in thıs behalf by the Provıncıal Government of Madras in exercise of the povvers conferred on them 
by section 12 (3) ofthe Hoardıng and Pşyofiteering Prevention Ordinance introduced by the amending 
Ordınance No Lİİİ of 944, is. a police oflicer vvithin the meaning and for the purposes of section 162 
of Criminal Procedure Code and section 25 Öf the İndian Evidence Act” 

Sub-section (3) of section ig ofthe Hoardıng and Profiteering Prevention Ordinance 
vvas inserted thereın on the ışth December, 1944, by the amendıng Ordinance 
LIII oftthat year. "The sub-section reads as follovvs 

“The Controller-General and such İnspectors or other oficers as may be empovvered by the 
Central or Provıncıal Gövernmentn this behalf shall, vvithin the respective arcas for vvhich they are 
appointed, have povver to ınvestigate all offences punıshable under this Ordinance, and ın conducting 
any such ınvestigatıon shall, vvithin the said areas, have all the povvers, düttes, privileges and habilittes 
of an officer ın charge of a polıce statıon under the Code of Criminal Procedure, 1898, vvhen investi- 
gatıng a cognizable offence vvithin the lmits of his station” 

Sectıon 162 of the Code of Criminal Procesure states that no statement made 
by a person to a polıce-officer ın the course of an investigation under Ghapter XIV, 
shall, if reduced ınto vvritıng, be sıgned by the person makıng it "The section 
provıdes the cırcumstances in vvhich such a statement can be used VVhen a vitness 
vVhose statement has been reducud ınto vvrıtıng is called for the prosecution, the 
Court shall at the request of the accused refer to the vvrıtıng and the accused shall 
be furnıshed vth a copy ofit in order that any part of the statement, ıf duly proved, 
may be uzed to contradıct the vvıtness ın the manner provided by section 14:55 Of the 
Indıan Evidence Act VVhen a part of the statement ıs so used, any other part 
may be used ın the re-examınatıon of the vvıtness, but forğhe purpose only ofexplaın- 
ıng any matter referred to ın hıs cross-examınatıon. Sub-section (2) of section 62 
excludes from its operation a statement fallıng vvithin the provisions of section 32 (1) 
ofthe İndıan Evidence Act and does not affect the provısions of section 27 of that Act. 


Section gəz (ı) of the Evidence Act relates to a. statement made by a person 
as to the cause of hıs death or as to any of the cırcumstances of the transaction 
vvhıch resulted ın his death, in casesiin vvhich the cause of that person”s death comes 
into question GSectıon 27 contaıins a proviso to section 25 and section 26. Sec- 
tion 25 states that no confessıon made to a police officer shall be proved as against 
A person accused of an offence. Sectıon 26 says that no confesson made by a 
person vvhilst he is in the custodyof a police officer, unlessit be made inthe mmediate 
presence of a Magıstrate, shall be proved against him. Section 27 says that vvhen 
a fact is deposed to as dıscovered ın consequence of information received from a 
person accused of the offence ın the custody of a pəlice oflicer so much of such infor- 
matıon, vvhether ıt amounts to a confessıon or not, as relates dıstınctily to the fact 
thereby dıscovered, may be proved. "Therefore the layv places very limıted uses 
on a statement made to a polıce officer 


Under sub-sectıon (3) ofsection i2 ofthe Hoardıng and Profiteering Prevention 
Ordınance, the Provıncial Gövernment have given certaın officers of the Commercial 
Tax Department povver to ınvestıgate offences under the Ordınance vvithin their 
respectıve yurisdictions. 1n makıng the reference the learned Chief Presideney 
Magıstrate has poımted out that ever sınce the ordınance has been in force ıt has 
been the practıce for these officers to begin an investigatıon after a complaint has 
been made to them by raıdıng the place of busıness of the desler vvho 1s accused 
of having committed an offence, or any place vvhere goods belteved to belong to 
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him are suspected of havıng been hoarded and seızıng such goods and account 
books. The ınvestigatıng officer then dravvs the attention of the dealer to all the 
circumstances vvhich point, tovvards his gül and calls upon him to give an expla- 
natıon. “The dealer”s explanatıon is reduced to vvrıtıng and ıs sıgned by him and 
attested by vvıitnesses. Sometıimes the explanatıon is incorporated in the search 
İst itself İn such a case the dealer may sign a statement prepared by the ınvestf- 
gatıng officer in vvhıch he not only acknovvledges the seizure of certaın articles 
from hıs shop or godovvn, but also confesses that he has given a statement ın respect 
of them For example, the statement may say that he first told the mvestigatıng 
officer that he had no stock of certaın goods, but that on a search bemg made such 
goods vvere found on həs premises, İt has apparently also been the practıce to take 
sımılar statements from persons acquaınted vvith the facts of the case and get them. 
to sıpn their statements. İf a vvitness turns hostile he is confronted by the prosecu- 
tion vuth the statement given to the investigatıng officer. 


If an investigating officer ıs a police officer vvithin and for the purpose of sec- 
tion 162 of the Code of Criminal Procedure this practice is obviously illegal "That 
he ıs a polıce oğicer vvithin the meaning of the section ve have no doubt vvhatever. 
Section 12 (3) of the Hoardıng and Profiteering Prevention Ordinance expressiy” 
gives him all the povvers, düties, and privileges of an officer in charge of a, police 
statıon under the Code of Criminal Procedure, 1898, vvhen investigating: a cögnizable- 
offence vvıthın the lmits Öf his station Therefore he has the full status of a polıce 
officer and hıs povvers and duties must beçirmited to those of a police officer under 
the Code of Criminal Procedure, v”hich means that he has no right in anınvesti- 
gatıon under the Ordınance to reqyıre a person to sıgn a statement and vvhere such 
a statement ıs reduced to vvrıtıng ıt can only be used in accordance vvith the provisions 
Of section 162 of the Code of Criminal Procedure or section 27 of the Evidence Act, 


In hıs statement of the case the Chuef Presideney Magıstrate has expressed the 
opımıon that if the questıon is to be ansvvered ın the vvay ın vvhich ve ansvver it, 
ıt vvill create insuperable difficulties in making investigatıons under the Hoardıng 
and Profiteerıing Prevention Ordinance “The Couürt is not concerned vvith such 
dıfüculties. 16 can only state the lav, at the time vvhen this reference vvas made 
and the ansvver to the questıon referred ıs that the officers appoınted to ınvestıgate 
these offiences are polıce officers vvithın the meanıng of the Code of Criminal Pro- 
cedure and the Gode of Criminal Procedure applıes to statements recorded by them 


The learned Crovvn Prosecutor has dravvn our attention to the fact that the 
Government of India by Ordinance 1 of 1946 has repealed Ordinance No LİT of 
1944. vvhich means the deletion of sub-section (3) to section 12 of the Hoardıng 
and Profiteerıing Preventıon Ordınance “The repealıng ordinance vvas published 
ın the Fort Si Geoge Gazete on the 2ond Tanuary, 1946, the date on 
yvhich this reference vvas made “The position is növv that investigatıng officers 
under the Hoardıng and Profiteering Prevention Ordinance are no longer police 
oflicers vvıthın the meanıng of the Code of Criminal Procedure , but the ansvver 
to the reference given applıes to all cases vvhich vvere pending before the repeal 
of sub-section (3) of section 2 of the main Ordinance 


Vs. ———— Reference ansıtered. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —MR. İTusrıce LAKSHMANA RAo. 
Kolappurath Achuthan Naır .— Abbellant” 


0 
Pachakkıl Thayyıl Choyıkutty”s children Devakı (Minor) and others, Resğondenis. 


Malabar Tenaney Act (XIV of 930), secttons 20 (6), ar (1) and (2) and 43 (i) (a) and (b)— 
Eoictton of tenant under section 0 (6) on the gröünd that holding mas reqinred by the İandlord bona fide for binlding 
burboses—Landlord subsequenily transferring holding: to stranger—Sut by emcted tenant, for restoratıon of bossession 
unlhun . ə of transfer—lf bremature—Lamitatıion—Governed by sub-seciton (1) (a) and not by sub-section 

ı) (b) of sechon 48 
” Y. a tenant .. evıcted from his holding by the landlord under section 2o (6) of the Malabar 
“Tenancy Act on the ground that the holdıng vvas requrred 2ona //de for bulldıng purposes for the tarvvad 


s S. A. No. 150 of 1945. ənd February, 1946. 


1) ACHUTHAN NAIR 9. DEVAKI, 871 


the lands vvere transferred by the landlord to a stranger on the 8th Tune, 1942 A suit vvas filed 
on 22nd December, 1942, by the evıcted tenant for the restoratıon ofthe lands On a contention 
that the suıt vvas premature, 


Held, negatıvıng such a contention that the suit vvas founded qn the transfer of the lands after 
evıictıon obtained under clause (6) of section 20 and suüb-section (2) of sectron 21 expressiy provides 
that under such cırcumstances the tenant shall be entiıtled to the rıght of suit conferred by sub- 
section (ı) of the sectıon “The suut vvas therefore governed by section 43 (1) (a) of the Act, vvhich 
requlıres ıt to be ınstıtuted vvıthın one year from the date of the transfer by the landlord and section 
43 (1) (2) has no applıcatıon. "There ıs no concesvable reason for postponıng the right of a tenant 
evicted under clause (6) of section g0 to sue for restoration of the lands on the ground of transfer 
by the landlord until the expiry ofsix years after eviction İt iis obvious that section 48 (1) (2) relates 
to the rıght of suıt conferred by sub-sectıon (2) of section 21 Öf the Act 


Appeal agaınst the decree of the Court of the Subordınate Vudge, Calıcut, 
dated ı8th August, 1944, ın A. S. No 1o2 Of 1944, preferred agaınst the decree 
of the Court of the District Münşiff, Calicut, n O S No 5ro of ig42, dated göth 
"December, 1943 


D A. Krıshna Vanar 1oı Appellant. 
S. R. Subramama Ayar for Respondents. 


The Court delivered the folloving 


TupGMENT —The appellant vvas a tenant of the suit lands vvithin the meanıng 
of the Malabar Tenanecy Act and his evıction vvas obtained under Clause (6) of 
section 20 of the Act on the ground that ghe holdıng vvas requıred by the landlord 
bona fide for buıldıng purposes for hıs taıvvad “The lands vvere transferred to the 
seventh defendant, a stranger, on 8th Tune, 1942, and the sur for the restoratıon 
of the lands vvas filed by the appellant on oond December, ıg42 It has been 
dısmıssed as bemg premature and the question is vyhether the decision is correct. 


Sectıon 21 of the Act confers on the tenant a rıght to sue for restoratıon of the 
lands ın certaın cases and sectıon 48 prescribes the period of limitation for such 
suıts Sub-section (1) of section 21 provides that ın any case in vvhich eviction 1s 
obtaıned on the ground specified ın clause (5) of section 20, sübyect to the provisions 
of section 49, if the landlord vvho obtaıns such eviction transfers any of the lands 
to any person on any kınd of lease or mortgage vvith possession or on kanom, küzhi- 
kanom or verumpattam vvıthın sıx years of such evictioğ, the tenant shall be entitled 
to sue for the restoratıon to hım of the possessıon of all the lands from vvhıch he vvas 
evıcted and to hold them vvith all the rights and subyect to all the habilities of a 
tenant , and sub-sectıon (2) provıdes that ın any case ın vvhich eviction has been 
obtaıned on the ground specified ın clause (6) of section 20, the tenant shall be 
entıtled to the rıght of suit conferred by sub-section (1) not only under the circum- 
stances mentıoned thereın, but also ıf the buuldıng for constructıng vvhich the 
evıctıon vvas obtaıned ıs not erected on the lands vvithin six years of such eviction. 
Sectıon 48 (1) (a) requrres a suit for restoratıon under sub-section (1) of section 
20 to be ınstıtuted vvithin one year from the date ofthe transfer by the landlord : 
vvhile section 48 (1) (5) provides that a suit for restoratıon under sub-section (2) of 
section 21 shall be ınstıtuted vvıthın one year from the expiry of the sıx years after 
the evıctıon. 


In thıs case the suit for restoration vvas founded on the transfer of the lands 
after evıction vvas obtaımed under clause (6) of section zo and sub-section (2) of 
section 21 expressly provıdes that under these cırcumstances the tenant shall be 
entıtled to the rıght of suit conferred by sub-sectıon (1) of the section. “The suit is, 
therefore, governed by section 48 (1) (a) vvhıch requrres ıt to be instituted vvithin 
one year from the date of the transfer by the landlord and the vıevv of the Courts 
belovv that section 48 (1) (5) ıs applıcable is untenable “There ıs no concetvable 
reason for postponıng the rıght of a tenant evıcted under clause (6) of section 20 
to sue for restoratıon of the lands on the ground of transfer by the landlord untul 
the expıry of sıx years after eviction and it is obvious that section 48 (1) (2) relates 
to the right of suit conferred by sub-sectıon (2) of section 27, ze , the right to suc 
for restoratıon of the lands if the buildıng for constructıng vvhich the eviction vvas 
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obtaıned ıs not erected on the lands vuthin six years of such eviction. “The dismissal 
of the suit on the ground that ıt cannot be instituted before the expiry of six years 
after the evıctıon ıs therefore unsustaınabile and the appellant is entutled to resto- 


ration of the lands. 

The second appeal ıs accordıngly allovved and the suit is remanded to the trial 
Court for passıng ihe approprıate decree for restoratıon of thelands havıng regard 
to the provıso to sub-section (2) ofsection 49 of the Act, "The respondents vill pay 
the costs of the appellant here and before the Subordınate yudge and the costs ın 
the trıal Court vvill be provided for in the decree te be passed. 

V.S. Apbeal alloued, 


. 
———— 


IN THE HIGH COURT OF T(UDICATURE AT MADRAS. 
PRESENT -—MR. VusrıceE KUPPUSVVAMI AIYAR 
Kunyu lyer Petihoner”" 

Criminal: Procedure Code (V of 1898), section 408—Conucüon by tmal Courl fo? qifence under section 4095 
mdan Penal Code—Aequttal by ağğellate Court for charge framed mylh direchons to tmal Court to frame charge 
under section 420, İndən Penal Code and for a fresh tral— Not illegal 

The petıtioner vvas found güilty by the trial Court of an offence punishable under section 409 
of Indian Penal Code and on appeal the appellate Court acquttted him on that charge but directed 
the papers to be sent to the lovver Court for a charge being framed under section 420, Indian Penal 
Code and evidence bemg letin Ön a cöntention that the proceedings should be  quashed in vievv 
of section 403, Criminal Procedure Code, 

Held, that the provısıons ofsection 408 of the Crininal Procedure Code do notappliy asthe appel- 
late Court instead of itself findıng the accused guilty under section 237, Criminal Procedure Code, 
as ıt could, merely vvanted to give the petitioner an opportunity to have a fresh trial after framıng 
a fresh charge (İts not a case of a fresh prosecutıon or fresh trial, 

Revv Melver, (ı936) ro ML, 6s5 (FB ), dıstıngumhed. 

Petıtıon prayıng that ın the cırcumstances stated thereın the Hıgh Court vull 
be pleased to quash the proceedıngs ın C C No. 538 of 1944 0n the file ofthe Court 
of the Addıtıonal Fırst Class Magıstrate, Cormbatore. 


T M Kastur for Petituoner. 
The Publıc Prosecutor (V. A. Eilrnra,) for the Crovn. 


The Court made the follovung 

ORDER.—lhe petition€r vvas convicted by the yomt Magistrate of Pollachi 
for an offence punıshable under section 409 of the Indian Penal Code On appeal 
the learned Sessions yudge vas of opinion that the facts alleged did not cönstitute 
an offence punıshable under section 409 and accordıngly acqurtted the petitioner, 
but dırected that the papers be sent to the lovver Court for a charge bemg framed 
under section 420 and evidence beimg let in. İt is urged before me that the pro- 
ceedıngs should be quashed ın vtevv of the provısıons of section 408 of the Code of 
Criminal Procedure. Sub-section (1) of that section rüns thus : 

“A person vvho has been once tried by a Couürt of competent yuürisdiction for an offence and 
convicted or acqurtted of such offence shall, vvhile such cönviction ör acqunttal remains in force, not 
be lable to be trred agaın for the same offence, nor on the same facis for any other offence for vyhich 
a different charge from the one made agaınst him might have been made under section 286, ör for 
eyhıch he might have been convicted under section 237 5 
In this case itis not disputed that the first Court itself could have convicted the peti- 
toner for an offence punıshable under section 420 even though no charge under that 
section had been framed. İt is hence stated that this is a case in vvhich he should 
have been convıcted by reason of the provısıons of section 287 of the Criminal 
Procedure Code and therefore the acqurttal ın this case vvould be a bar to a further 
trial in respect of an offence under section 420 of the Indian Penal Code. VVhat 
vras done in thıs case vvas that instead of the appellate Court itself findıng thıim güilty 
under section 237, ıt vvanted to give an opportumity to the petitıoner to have a freshr 
trial after framing a fresh charge and letin evidence and that vvas vvithin the povvers 
ofthe Court. VVhat has been done vvas the exercıse of the povvers under section 237 
vvith this addition, namely, that certain prıvileges vvere sought to be given to the 
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accused by orderıng a fresh charge to be framed and a fresh trial, "The appellate 
Court as a Court of error found that the first Court had committed a müstake in 
convıctıng the petıtıoner of an offence punıshable under section 409 and at the 
same time exercısed the povvers vvhich the first Court could have exercısed ifit had 
ıtself notıced the error and acted 1 hence do not think that this is a case of a fresh 
prosecutlon or a fresh tral VVhen the error vvas noticed by the Court, it corrected 
the error and exercısed thç same povvers as the first Court could have exercısed if 
ıt had notıced the error 


My attentuon ıs dıavvn to the decision in Rex v .7oln Melzerl, Büt that case 
has no applıcatıon to the facts of this case, at any rate, that case can be dıstinguıshed 
İrom the present case İn that case there vvas an acquuttal by”reason of compoundıngy 
and the matter rested there İItvvas taken in appeal and the appellate Court confirm- 
ed”the order and ıtdıd not ınterfere But after having accepted the acqulıttal, 
the Court dırected on the same facts a prosecution for a different offence because 
that vvas prayed for ın the orıgınal complaınt. "That vvas sought to be prohibated 
by section 40 of the Code of Öriminal Procedure, vvhereas in this case the case 
had not come to an end "The case ended ın a conviction vvhich vas upset by the 
appellate Court VVhile acqurtting the petitioner, the appellate Qourt actıng 
under section 287 observed that the alternative charge should be ınquired mto. 
I therefore do not think the decision in Rex v. 7o)z .Mcloe? 2 applıes to the facis of 
thıs case İn these cırcumstances 1 do not think 1 -vrill be yüstified in interfering 
vuth the order of the appellate Court, and quashıng the further proceedıngs. The 
petıtıon ıs dısmıssed. 


V.PS 2 Petition dismissed. 


IN THE HIGĞH GCOURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. Tusrice PATANTALI SASTRI AND MR. TVusrice Betr, 


Y A A V R Sethuraman Chettiar . . “Aİöğellant” 
0. 


K K R.M R M Ramanathan Chetttar (dıed) represented by hıs 
Legal Representatıves Muthıah Achı and others , , .  Hesbondents. 


Stamb Act (1 ef 1899 as amended in Madras), sections 26, gi, 82, 83, and 42—Mortgage decd.—Present 
and future adpances-—Abbhcatıon to Collector beyond one mönih—Addıtıonal stamb duly bard—Claim to enforce 
morigage—Decree for entire amount incluştve of future adbances—Potyer of Court to bass—Madras Aerıcullurisis” 
Relef Act (TV of 1938), section 8 (uu) —Burden of broof 


The present plaıntıff vvho financed one of the partıes to a htigation obtained a mortgage ın 
respect of monıres advanced by him for the conduct of the suit Tlnder the deed plaıntıff agreed to 
advance Rs 1o,ooo ın the first ınstance and further sums later on if requred “The mortgage vvas 
for a stated sum of Rs 1o,ooo but it also provided that that the mortgaged properttes should be 
security for the amounts to be advanced addıtıonally and ınferest thereon After the termınatıon) 
of the prevtous suit the present plaıntıff applıed to the Collector for adyudıcatıon of the proper stamp 
duty payable on the deed after takıng ınto account the subsequent advances The Collector adyudged. 
that the document vvas chargeable vvıth duty under Artıcles g3 and 4 (c) of Schedule I-A of the 
Stamp Act as amended ın Madras, and the penalty on the excessstamp payable vvas collected. Obyec- 
tıons havıng been raısed to the valıdıty of the procedure adopted, 


Held, that the Collector had yurisdiction tö adyudıcate as to the proper stamp duty payable in 
respect of the deed although ıt vvas not presented vvithm one month ofits execution and that as a result 
of the certificate endorsed by hım on the bond İt could be acted upon as ifit had been duly stamped. 

Held also, that the instrument, vvhen certıfied became effectıve and enforceable ın respect of the 
entıre amount due thereunder, and not merely for the amount orıgınally advanced. 

Although the ınıtıal burden to prove that he is an agrıculturist as defined ın Madras Act (TV of 
1938) hes on the debtor vvhen he proves that he ovns a saleable interest ın any agrıcultural land 
of the kind mentioned in section $ (ii), the bürden shifts to the creditor to prove that the debtor ıs. 
dısqualıfied under one or other of the provısos from clarmıng the status cf an agrıculturıst, 


Pertasamı Pıllaı v Stathza Pıllaş, (ıg4o) ə MİL) 408, referred to 


— s —-A-,,ı”.ÇŞ.Ç. .XĞŞQXQ)U)U)rC-.IE.....—  — 
£ Appeal No 25 of 1945 ı6th Tanuary, 946. 
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Appeal against the decree of the Court ofthe Subordınate yudge of Devakottai 
in O. S. No. 97 of 1943, dated 2ıst August, 1944. 


4. C Samğbath Azıyangar for Appellant. 
R” Goğalasısamı Aşyangar and K C Srimovasan for Respondents. 
The Tudgment of the Court vvas delivered by 


Patanyalı Sasin, //) — This appeal arıses out of a sült to enforce a mortgage 
bond executed on 3oth March, r937, by one Y A RM "Veerappa Chettı in favour 
of the plaıntıff-respondent. 


One Y A. A. R. Veerappa Chetti (vvho vill be refened to as the deceased 
Veerappa Chettı) dred yvıthout issue on the rgth March, 1937. Y. A.RM Veerappa 
Çihetti vvho vvas a near ğangalı of the deceased Veerappa. Chetti instituted a suit for 
recovery of the propertıes pertaınıng to the estate of the deceased Veerappa İrom 
the defendant, appellant hereın, vvho clarmed to be the adopted son of the deceased 
Veerappa. The surt vvas filed soon after the death of the deceased Veerappa, but 
as the clamımant Veerappa dıd not have sufliceent funds for the conduct of the 
İıtigation he sought to assıstance of the respondent vvho agreed to advance Rs To,ooo 
ın the first ınstince and further sums later on if requrred, and ın pursuance of that 
agreement the clarmant Veerappa executed the suıt mortgage Ex P-ı ın favour 
of the respondent for Rs 10,000 mortgagıng all the properttes pertaınıng to the 
estate of the deceased Veerappa, though the tıtle thereto vvas then under dıspute 
Ex P-ı provided that if any amount over and above the sum of Rs 10,ooo for vvhich 
it vvas executed vvas requıred for the lutfgatıon and ıf Veerappa made a request 
for such further advance, the propertıes mortgaged shall be a security for the amounts 
thus addıtıonally advanced and əhe interest thereon. The sut (O S No öz of 
1987 on the file of the Subordınate Tudge of Devakottaı) ın vvhich the respondent 
also yoıned as a co-plamtıff vvas dismissed by the trial Court vrhich found the adoption 
to be true The plaıntıff thereupon preferred an appeal to this Court (A S No. 
83 of ıg4o) "The claımant Veerappa, hovvever, ded before the appeal vvas heard 
leaving the respondent on record as the sole appellant. VVhen that appeal vvas 
part heard, the partıcs, that ıs, the present respondent and the appellant, com- 
ppromısed the matter, the appellant admıttıng the hability of the estate ofthe deceased 
Veerappa Chettı under the mortgage of goth March, 1987, and the respondent 
for hıs part admıttıng theeappellant”s tıtle to that estate on the footıng of a valıd 
adoptıon. "There vvas a stıpulation that in any sürt that might be instituted “ the 
only plea open to the respondent (that ıs present appellant) ıs to be about the 
amount due under the mortgage, no other plea bemxg open to him” ” (Ex P-go). 
A decree vvas passed ın terms of the compromiıse on the Isth December, 1942, 
(Ex. P-3g). As the amount vvas not paıd ın accordance vuth the terms decreed, 
the respondent brought the present sur on oıst October, 1948, to enforce the 
mortgage Ex P-ı, clarmıng that ın addıtıon to the Rs 1o,ooo specified in the 
deed, he had advanced from tıme to tıme Rs 7,roy-18-g and that both these sums 
vvıth interest amounted to Rs 29,541-7-8 as on the date of the plamt “The sum 
of Rs. 7,ı07-ıg-8 though alleged to have been advanced before the compromıse 
Ex. P-oo vvas not then agreed upon as payable to the respondent under the mort- 
gage, and the appellant, actıng on the reservatıon, ın the compromiıse, of dısputes 
regardıng the amount due under the bond, denued hıs hability to pay the amount 
and the ınterest ihereon. 


As the stıpulatıon in the mortgage deed regardıng further advances did not 
specify any amount, the respondent, before ınstıtutıng the suut, applıed to the 
“Revenue Divisional Officer, Devakottaı, empovvered to act as “ Gollector,” on 
gıst luly, 1943, for adyudicatıon as to the proper stamp duty payable on the ınstru- 
ment as a vvhole. "Vhe applıcatıon has not been exhibited in the case, but there 
ıs no serious dispute that the addıtıonal amount for vhich the mortgage vvas sought 
to be enforced vvas mentıoned before the Collector. Ön işgth August, 1943, the 
“Collector adyudged that the document vvas chargeable vvith a düty of Rs. 75-12-o 
under arüıcles 83 and 4. (c) of Schedule r-A of the Stamp Act as amended ın Madras. 
The document having already borne stamps of the value of Rs, 75 vvhich is the 
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proper duty chargeable on Rs. ro,ooo, the Collector levied the deficit duty of As rə 
viith a penalty of Rs. ?-9-o from the respondent, and a certificate to that effect 


vvas endorsed on the bond Ex, P-ı IL vvas on the bond thus certıfied that the suıt 
has been brought. : 


Varıous pleas vvere raised ın defence but it ıs not necessary for the purpose 
öf this appeal to refer to all of them as only three pomis have been argued by the 
appellant”s learned counsel, Mr. Sampath Aıyangar He contended firstly, that 
under section 26 of the Indian Stamp Act, 1899, the respondent is precluded from 
claiming under Ex. P-r any sum beyond the amount for vvhich the stamp duty 
paid on the bond vould, at the date of the executuon, have been sufficeent, that ıs, 
beyond Rs 1o,ooo, as Rs. 7s5-r2-o vvould be sufficient to cover a mortgage for that 
amount only, secondly, that the Court belovv vvas vvrrong ın holding that the 
appellant vvas not an agrıculturist entitled to the benefits of the Madras Agrıculturists” 
Rehef Act, 938 , and lastiy that the appellant vvas entitled to relief under the 


Usurious Loans Act as amended ın Madras. VVe vvill deal vvith these points mn the 
same order. i 


Before dealing vvith the first contention it vvıll be conventent,to call attention 
to the relevant provısıons of the Indıan Stamp Act so far as they are materıal here. 
Sectıon 26“ 


““VVhere the amount or value of the subyect-matter of anv instrument chargeable vvıith ad galorem 
duty, cannot be, or (ın the case of an instrument executed before the commencement of this Act) 
could not have been ascertaıned at the date ofıts qxecutton or first execution, nothing shall be clamable 
under such instrument more than the hıghest amount or value for vvhich, if stated in an instrument 
of the same descrıptıon, the stamp actually used, vvould, at the date of such execution have been 
suflicment e 


ök ə ök ə ök x X 


Provıided also that, vvhere proceedıngs have been taken ın respect of an instrument under sec- 


ton 31 or 41, the amount certifed by the Collector shall be deemed to be the stamp actually used at 
the date of executıon ” 


Section ğı (1) 

“ VVhen any instrument, vvhether executed or not and vvhether prevously stamped or not, ıs 
brought to the Collector, and the person bringing it applıes to have the opinion of that officer as to 
the duty (ıf any) vvith vhich it is chargeable and pays a fee of such amount (not exceeding five rupees 


and not less than eıght annas) as the Collector may ın each case direct, the Collector shall determine 
the duty (if any) vnth vvhich, in his yüdgment, the instrument iş chargeable ” 


Sectıon 82 (1). 
““ VVhen an instrument brought to the Collector under section 81, is, in his opinion, one of a 
descrıptıon chargeable vvith duüty, and 
. ik .ə . x x 


Section 82 (3) : 
““ Any instrument upon vvhich an endorsement has been made under this section shall be deemed 


to be duly stamped and if chargeable vvith duty, shall be receimvable in evidence ör othervvise 
and may be acted upon and registered as ifit had been originally düly stamped 


Provıded that nothing ın this section shall authorise the Collector to endorse— 
(a) any instrument executed or first executed ın British India and brought to him after the 
expıratıon of one month from the date of its execution or first executton, as the case may be , 
Lə ix ök ik ik ik 


Section 88 (1): 


. 

“ Every person havıng by lavv or consent of partıes authority to receıve evidence, and every 
person ın charge of a publıc office, except an officer of polıce, before v”hom any instrument, chargeabl 
ın his opinion, vuth düty, is produced ör cömesin the performance of his functions, shall, ifit appears 
to hım that such instrument is not düly stamped, ımpound the same” 


Section 40 (I) " 
ək 


. ök ök ök .. 
“VVhen the Collector ımpounds any instrument under section 83 .... ... he shall adopt 
the follovung procedure” 
ik ök R. ik .. ik 


(2) if he ıs of opinion that such instrument is chargeable vith düty and is not düly stamped, 
he shall requrre the payment of the proper duty or the amount requıred to make up the same together 


50 
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vvith a penalty of five rupees or, if he thinks fit, an amount not excceding. ten times the ““amount 
of the proper duty or of the defictent portıon thereof, vvhether such amount exceeds or falİs short of 
five rupees,” 

2 yi “ ğ ik " 2 Ləl 3 
Section 42 (1) " 

"“VVhen the duty and penalty (if any) leviable ın respect of any instrument have been pad 
under section 35, section 40 or section 41, the person admıttıng such instrument in evidence or the 
Collector, as the case may be, shall certify by endorsement thereof that the proper duty or, as the 
case may be, the proper duty and penalty (statıng the amount of each) have been levred ın respect 
thereof and the name and resıdence of the person payıng them 

(2) Every instrument so endorsed shall thereupon be admıssıble in evidence, and may be 
registered and acted upon and authenticated as ifit had been düly stamped z 

3 Lə Lə ök ə yk 
The expression “ duly stamped ” ıs defined in section g (ıı) as meanıng that the 
instrument bears an adhesıve or ımpressed stamp Əf not less than the proper amount 
and that such stamp has been affixed or used ın accordance vvıth the lavv for the 
time bemg ın force ın Bnüsh İndia 
Mr Sampath Aıyangar has raısed a number of questions as to the interpre- 
tatıon of these provısıons vvith a, vievv to shovv that section 26 applies to the case 
notvvithstandıng the Collector”s certificate endorsed on Ex P-r and precludes the 
Court from passıng a decree for any sum ın excess of Rs ro,ooo He argues that the 
Collector had no yurisdiction to entertaın the respondent”s applıcatıon for adyıdı- 
catıon of the proper stamp duty for Ex P-r under section g1, as the document vvas 
brought to hım more than sıx years after ıts executıon and that the certıficate 
endorsed by hım on the bond vvas votd and inoperatıve He relies upon the proviso 
to section 32 vvhıich requires that"the instrument on vvhich an endorsement of the 
Collector”s adyudicatıon is sought should be brought vnthin one month: after its 
execution İt is said that sections 81 and 82 contaıned in GChapter 111 form one 
integrated procedure for adyudıcatıon as to stamps and that the trme-limıt referred 
to ın provıso (4) to section 32 göverns applıcatıons made under section 31 VVe are 
unable to agree vvıth this vievv. Section $ provides no time-limit for an applı- 
catıon to the Collector for adyudıcatıon as to the proper stamp duty payable ın 
respect of an ınstrument. "There ıs nothmg ın the section to prevent a person 
from resortıng to the Collector for an adyudıcatıon as to the proper stamp even 
after the expıry of one month from the date of ıts executıon İf the instrument is 
brought to the Collector vvithin one mönth of its execution, the applıcant vvould be 
entutled to have the Collector”s certıficate endorsed on the instrument on payment 
of the deficit duty, if any, but vvithout havıng to pay any penalty But if he seeks 
the (Collector”s adyudıcatıon beyond the time-limit: specified in section 82, the 
Collector has, under section 83, to ımpound the instrument and proceed under 
section 40 to decide vvhether the mstrument is düly stamped and to requrre the 
ayment of the addituonal duty chargeable ın respect of the instrument together 
vvıth the prescribed penalty ın case he s of opinion that it is not düly stamped. 
On payment ofsuch duty and penalty a certificate that the proper duty and penalty 
have been paid has to be endorsed under section 42 of the instrument vvhich becomes 
thereupon admıssıble ın evidence and may be acted upon as if it had been duüly 
stamped It is under this procedure that the Collector must be taken to have 
dealt vuth Ex P-r, for it is sıgnificant that he levied a penalty vvhich he had no poövver 
to do under section 82. VVe are accordingly of opinion that the Collector had 
yurisdiciion to  adğudicate as to the proper stamp duty payable in respect of 
Ex. P-r although ıt vvas not presented vvithin one month of ıts executuon and that, 
as a result of the certıficate endorsed by him on the bond, it can be acted upon 
as if it had been duly stamped. 
Even so, argues Mr. Sampath Aiyangar, section 26 applies in full force and 
recludes the Court from passıng decree for more than Rs 1ro,ooo, as the only 
effect of the Collector”s certificate is, according to the second proviso to that section, 
that the amount certified by hım shall be deemed to be the stamp actually used 
at the date of the executıon. But even assumıng that Ex. P-ı had been originally 
stamped vvith a stamp of the value of Rs. 75-ı2-o, no more than Rs. ro,ooo could, 
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it is saıd, be clarmed on the bond as that vrould be “ the highest amount or value 
for vvhich, if stated in an instrument of the same description, the stambp actually 
used vvould, at the date of such execution, have been sufficient”” Learned counsel 
contends that the vıevv taken by the Collector vvyho treated Ex, P-r asa mortgage 
for Rs. 10,000 and an agrecement as to the sums to be advanced later, chargeable 
vith a düty of Rs 7 in respect ofthe mortgageand As rəinrespectofan agreement 
ıs erroneous, as the definion of a “ moörtgage deed ”” in section ə? (17) includes an 
ınstrument vvheieby properties are mörtgaged for money to be advanced by vray of 
loan. Ex. P-ı should accordingiİy have been treated asa mortgagefor Rs 17,107-18-9 
and the stamp duty payable should have been fixed on that basıs, as the vvhole sum 
had been advanced before the respondent applted for adyudıcatıon as to the proper 
stamp , but the Collector not having done so and a stamp duty of only 
Rs. 75-12-0 havıng been paıd as certified by the Collector, the instrument 
” cannot, ıtisclamıed, operate a$ a mortgage for more than Rs. ro,ooo havıng 
regard to the provısıons of section 26 "This contention cannot be accepted, 
as ıt overlooks the provısıons of section 42 (2) that, vvhen an instrument orıgınally 
not sufficently stamped ıs certified as duly stamped by a person duly authorısed 
ın that behalfon payment of the deficit duty as determined by him vith or vvithout 
a penaliy as the case may be, ıt may be acted upon “ as ifit had been duly stamped,” 
vvhich means that the instrument bears a stamp of not less than the proper amount 
and that such stamp has been affixed or used ın accordance vvrth lavr for the tıme 
being ın force İn other vvords, the instrument, vvhen certifted as aforesaıd, becomes 
effective and enforceable. İn an analogöus case vvhere royaltıes payableın a mıning 
lease vvere estimated for the purpose of stamp duty at an average annual value 
of Rs. o,ooo instead of at Rs. 20,00o so asto enhüitle the lessor under the first PTOVISO 
to section g6 to claim the vihole amount of the royalty vvhatever ıt may be, but a 
suit vvas brought to recover a sum in excess of the estimated annual value, the Patna 
Hıgh Gourt decided that under section 5 the plaintiff vvas entitled, on payment 
of the deficıt duty payable on the amount clarmed and the penalty prescribed, to 
eniorce hıs contract to the full amount of royalty payable under the lease (EZumar 
Brap Möhan Singh v: Lachmı .Narain Agarısalat, and the decision vvas approved by 
them Lordships of the Privy Göüncil in Eacimz /Varayan Agarımala v Brana Mohan 
Sing? Im the same reasoning, the adoption of a similar procedure by the Collector 
under section ğ1 read vvith section 33, section 40) anti section 42 resulting mn a 
certificate that theınstrument ıs duly stamped must have the effect of excludıng 
the operatıon of section g6 As pormted out by the Patna High Court, the obyect 
of the Stamp Act ıs not to alter the terms of the bargaın betvveen the partıes but to 
protect the revenue by excludıng proof of the bargaın by an ınstrument not duly 
stamped It vvould be a strange result ıf, after securıng İrom the oflhcer duly 
empovvered mn that behalf an adyudıcatıon as to the proper stamp duty payable 
on an instrument and getting it certifled as düly stamped on payment of the deficit 
duty and penality as determined by that officer, a person vvere to find hımself barred, 
for no fault of hıs, from enforcing his full clarım accordıng to the terms of the ınstru- 
ment — YVe are therefore of opınıon that the respondent ss entitled to a decree fər 
the full amount of Rs. r7,roy-ış-3, provided of course, the clarm s othervrise 
sustaınable F 
Turning next to the appellant”s contentıon under the Madras” Agrıculturists” 
Reltef Act, ı938, the Court belovv has,refused relef to the appellant on the ground 
that he ıs dısqualıfied from clarmıng the benefits of the Act by reason of provıso (C) 
to section 8 (ıl) of that Act. This disqualificatıon turns on the appellant havıng been 
assessed under the Madras Local Boards Act vrithin tvvo years ımmedrately precedıng 
the ıst October, ı937, to property or house-tax ın respect of buılldıngs or lands of 
the aggregate annual rental value of Rs 6oo or more The appellant complaıns 
that the Court belovv allovved thıs pomnt to be ramsed at a very late stage after the 
trıal and arguments vvere concluded and Şudgment vvas reserved İt anppears 
from the 5 dıary that after the case vvas closed on” st August, 1944, the learned 








ı, (1920) 5 Pat, L.7 66o. 2. (1924) 47 M.L T.£goo "LR. sr TA. saz, 
i LL.R. 4 Pat. 94 (P.C.), ? “l 
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Tudge allovved the respondent on ?th August, 1944, to file an affidavit along vvith 
Exs, P-a? and P-o? (a) vrhich are extracts from the house-tax Demand Register 
of the Puduval Panchayat Board and a certificate granted by the executrve officer 
of the “Board respectively, purporting to shovv that the properttes ıncluded in the 
mortgage Ex P-rı vverc assessed to house-tax on the basıs of a rental value exceeding 
Rs. 6oo. It vvould appear that the learned Tudge after allovvıng the respondent to 
file these documents gave an opportunity to the appellant to rebut these documents 
and also called for a report on the point from the Recerver vvho had been appointed 
ın O. S No. 67 of i9g7 and vas ın management of the properties involved m that 
suit. The appellant adduced no rebutting evidence but filed a “ memorandum 
of obiections ” statıng,ırzer ala that he dıd not admıt that the propertues referred 
to in Exs P-o? and P-o” (a) belonged to the estate of deceased Veerappa Tn these 
circumstances it ıs contended by Mr Sampath Aıyangar that the appellant vvaş 
not afforded by the learned Subordınate Tudge stifficient opportunuty to rebut the 
documenis nevvly filed and that the learned Pudge further erred in throvving upon 
the appellant the burden of establıshing that he vvas an agrıculturıst, although 
the appellant vras admıttedly the ovvner of the mortgaged propertues vvhich included 
agricultural larfis As regards the questıon of onus, it does appear that the learned 
Tudge has overlooked the decisıon of this Couürt in Pertasamı Pillat v: Sivatha 
Pıllat 1, vvhere it has been held that although the ınitial burden to prove that he ıs 
an agrıculturist as defined in the Act İfes on the debtor, vvhen he proves that he ovms 
a saleable ınterest ın any agrıcultural land of the kind mentioned in section g (zz) 
the burden shıfts on to the credıtor to profe that the debtor ıs dısqualıfied, under one 
or the other of the provısos to section 9 (zz), from clarmming the status of an agri- 
culturist It is suggested for the “appellant that tvvo of the items comprısed ın the 
mortgage vvhich are shovrn to have be€n assessed under Fxs. P-oz and P-o? (a) 
dıd not really belong to the estate of the deceased Veerappa, but vvere vvrongly 
included in the suit mortgage vvhich vvas executed by the clarmant Veerappa, and 
that vvas vrhy they vvere not ıncluded ın the schedule to the plaınt in O. S. No. 67 
of ıg37 “The respondents” learned counsel, hovvever, submits that the schedule 
vas not exhaustıve as shovmn by the allegatıons made mn that plamt and that, ın 
any case, being a near pangali of the deceased Veeraprpa, the appellant ovms a 
share ın his ov right as a member of his natural family in the properties described 
in the schedule in vvhichethe deceased Veerappa vvas entitled to a ?oint interest 
vvith others İt is poımnted out that, so far as item : of that schedule vvas concerned 
the appellant clearly admıtted that he vvas entitled to a share m his ovm right, 
The respondents” learned counsel has also urged that although the burden ofshovng 
that the appellant came vuthın provıso (c) may rest upon the respondent, still, 
inasmuch as the appellant made no attempt to shovv that the deceased Veerappa 
vvas not the ovvner of the tvvo items vrhich he nov says do not form part of his estate, 
the findıng of the lovver Court should not be dısturbed After gıving düe  vveight 
to all these consideratıons, vve consider that the dısposal of thıs questıon by the 
Conrt belovv is not satısfactory "The appellant”s habılity for a large amount turns 
on that questıon and it should have been properly raısed by the respondent during 
the trial so as to give the appellant an adequate opportunuty to repel hıs alleged 
disqualıfication under provıso (c) to section ğ (rr) the burden of proving vvhich 
clearly lay on the respondent ın the cırcumstances of the case VVe are of opinion 
that the Gourt belovr should be called upon to submit a clear findıng on the question 
(r) vvhether ıtems 8 and gin the schedule to the mortgage deed, Ex P-ı form part 
of the deceased Veerappa:s estate, (ız) vvhether the appellant vvas entitled to any 
and vvhat property in hıs ovyn rıght as a member of his natural famıly , “and (zz) 
vvhether he vvas assessed to property tax in the relevant years. 


It only remains to deal vvith the appellant”s claim for reduction of interests 
under the provisıons of the Usurıous Loans Act, 1918, as amended by the Usurıous 
Loans (Madras Amendment) Act ıgs6. "The amendment provides infer afa that 
in the case of loans to agrıculturist, if compound interest is charged, the Court shall 
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presume that the ınterest ıs excessıve Mr. Sampath Aıyangar claiıms that hıs 
clıentıs an agrıculturist and therefore the compound ınterest at 15 annas per mensem 
provıdedıin Ex P-ı should be presumed to be excessive, and simple interest at a lovver 
rate should be decreed (İt has been held by this Coürt ın Venkanno Chettar 6? 
Sonş v Shark: Muhammad Rovtherl that an agrıculturist vithin the meaning of this 
Act is one vvho follovvs the callmg of agrıculture Mir Sampath Aıyangar suggests 
that, though a Nattukottaı Chettı, the appellant vvas follovvıng the callıng of agrı- 
culture as he vvas not carryıng on any money-lending business İt is, on the other 
hand, poınted out for the respondent that ın an affidavıt filed by the appellant ın 
I A No 350 of ıg44 dated ızth İVuly, 1944, he described himself “ as a möney- 
lender by professıon.” “This description by the appellant of his ovvn callıng con- 
cludes the poınt agaınst hım, especially as there is no reltable evidence to shovv 
that he vvas follovvıng the callıng of agrıculture. Mr Sampath Alıyangar finally 
suggested that, even apartfrom tlae claım to reductıon based on the Madras Amend- 
ment, the contract rate vvhıch vvorks out at IIİ per cent per annum ıs excessıve. 
There ıs, hovvever, no evidence to prove it. "İhe Gourt belovv vvhich is möre 
famılıar vuth the conditions of the local möney-market has allovved that rate as 
not bemg excessıve, and vve are not dısposed to ınterfere vvith its oonclusion on the 
poınnt. 

The case vvill be remitted to the lovver Court for submission of its findıng on 
the poınts alrcady mentıoned “The finding vvill be submitted vvithin tvvo months 
of the receıpt of thıs order “The partıes vvrill have liberty to adduce fresh evidence 
on the pomts Ten days for obyectıoğ. 


BV.V Case remanded 





IN THE HIGĞH COURT OF TUDICATURE AT MADRAS. 
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Muthu KR. AR PL. Arunachalam Chettiar Fesbondent 


Fimitatıon Act (TX of 1908), Arücle 182—Charge declared by decree in favour of subrogee—Sint to enforce 
charge—$Startıng bont of himitation ü 


$, a creditor of 4/, the original ovvner of certaın properties filed a suit to recover an amount 
due to hım and obtaıned an attachment before yudgment of the propertıes of the debtor ıncludıng 
the suıt properttes, vvhıch vvere actually attached ın March, rg Eventually he obtained a decree 
in the suıt and hıs legal representatıves brought the attached propertues to sale and purchased them 
themselves on 8th Aprıl, ıgag XX purchased the suit properttes ın 1920 from .V to v”hom 4/ had 
alıenated the same ın 1918 VVhen the auction-purchasers proceeded to obtaıin delivery of the 
properttes, they vvere obstructed by X vrho vvas ın possession under his purchase from /V 

Meanvvhile a mortgagee of 244 obtained a decree for sale and assıgned the decree to Y “There 
vvas another mortgage also on the propertes .X clarmıng to have dıscharged these encumbrances 
uurged in the execution proceedings for delivery thatıin any event he vvas entitled to remain in possession 
tılİ he vvas remmbursed in the amount paıd bv him to discharge the encumbrances subsisting on the 
property Ulümately on o8th August, ı93r, the Hıgh Court ordered that possession should be 
delıivered to the auctıon purchasers but made a declaratıon that X had a charge for the amounts 
paıd by hım to dıscharge the varıous mortgages In 137 the auctıon purchasers sold the property 
to 4 and on ışth August, 1943, X ınstituted. a suit to enforce the charge declared ın his favour On 
a questıon as to lımitatıon, 

Held, that the rıght of.X to subrogatıon became merged ın the order of the Hıgh Court declarıng 
the charge and the suıt to enforce ıt vvasıın time İn the circumstances it is unnecessary to deal vvith 
the dıfficult questıon vyhether the startıng poınt oflımıtatıon for a suit to enforce the rıght ofsubrogatıon 
by a pure encumbrancer is thedate of payment by hım in dıscharge of the prıor encumbrance or 
the date vvhen the prıor encumbrance itself became payable 

Batey Krıishna v Parsotam Das, (ıg44) ə M.L1 830 L.R.?iı LA, 53: LL.R (1944) All 654 
(P C ), relred on 


Perumal Reddiar v Subhiah Thetvar, (945) 1 ML) gal, diıstıngumhed, 
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Appeal agaınst the decree of the Court of the Subordinate Pudge of Madura, 
dated ?tif August, 1944, and passed ın O S No ö6s of 1943 

B. Seetharama Rao and, P. 8 Sundaram for Appellant 

S Panchağagesa Sasirı and P, S Sarangabam Aıyangar for Respondent. 

The Tudgment of the Court vvas delivered by 


Rayamannar, .f —Yhıs is an appeal by the plaintiff against the decree of the 
Court of the Subordınate Pudge of Madura dısmissıng his suit for the recovery 
of Rs s,ıoo by the enforcement of a charge on the propertiees mentioned mn the 
plaınt schedule "These properütees orıginally belonged to one Mecca Meera Levval, 
Rovether He had executed ın favour of one Srınivasa Ayyar, tvvo mortgages 
on 2ıst December, 1910, and ə?sth September, 1913, for Rs o,ooo and Rs 3,0oo: 
respectıvely “The propertes in suit and other properties vere purchased by the 
plaıntıff ın 1g20, ffom one Sıkandar Rovvther te vvhom the original ovrner had 
alıenated these and other propertees ın 1918 

One Syed Muhammad Rovvther, a creditor of the original ovrner, brought 
a suıt O S No 24. of 1917 on the file of the Court of the Subordinate Tudge of 
Mladura to reCover an amount due to hım and obtaıned an attachment before. 
yudgment of the properttes of the debtor ıncluding the suit properttes, vyhich vere 
actually attached ın March r9r7 “Eventually he obtaıned a decree in the suit and 
hıs legal representatıves brought the attached properttes to sale and purchased 
them themselves on öth Aprıl, 1929 "The purchase by the plaimtiff vvas therefore 
after thıs attachment before yudgment "VVhen the auctıon purchasers proceeded 
to obtaın delıvery of the propertues, they vvere obstructed by the plaıntıff, vvho. 
vvas ın possessıon under hıs purcbase from Sıkandar 

Srınıvasa Ayyar obtaıned a decree for sale ın O S No 146 of ıgo2, Sub- 
Court, Madura, on the foot of the tvvo mortgages ın his favour above-mentioned and 
assıgned thıs decrec to one Narayanasvvamı Ayyar. "There vvas also a mortgage 
in favour of one Nagappa Chettrar executed by the orıgınal ovner ın ıgi7 The 
plaıntıff clarmıng to have dıscharged these encumbrances urged in the execution 
proceedıngs for delivery that in any event he vvas entitled to remaın in possessıon 
tıll he vvas remmbursed in the amount paıd by him to discharge the encumbrances 
subsıstıng on the property “The lovver Court held that the purchase by the plaımtıff” 
could not prevall against the auction purchasers but directed the purchasers to pay 
to the plaıntıff the amount alleged to have been paıd by hım ın diıscharge of the 
mortgages on the property, before they obtaıned possessıon “The auctıon purchasers 
preferred an appeal to this Court, CM A No 465 of ıgşo Madhavan Nair 
and lackson, İF) , agreed vvith the contention on behalf of the auction  purchasers 
that they vvere entutled to the possessıon of the properttes uncondıtionally because 
the mortgages vvhich the plaıntıiffclarmed to have discharged vvere simple mörtgages 
and not usufructuary mortgages "They therefore set asıde the order of the lover 
Court and ordered that possessıon of the properttes should be delivered to the appel- 
lants before them free from the resıstance of the present plaıntıff VVith regard 
to hıs claım that he vvas entitled to be paıd the amount Vhich vvent to dıscharge. 
the mortgages, the learned Tudges observed as follovis . 

“Mr Seetharama Rao argues that as the respondent has dıscharged varıous mortgages the 
appellants may be asked to pay him mn these very proceedings the amount ofthe mortgages dıscharged 
by him , but vve think that as the respondent has no title to remaın in possession of the property and 
aş the appellants” rıght ıs undısputed he should enforce hıs right to recover the mortgage amount 
by other approprıate proceedings “Hovvever, to safeguard his rights vve viill declare and this is not 
obyected to by the appellants that the respondent vvill have a charge on the mortgaged propertıes 
vvith respect to the amount palıd for the dıscharge of the varıous mortgages but ın any proceedıngs 
vvhıch he may take to enforce hısrights it is only right to say that the appellants vill be entitled to 
raıse vVhatever obyections they might have raised on the date vvhen they became the purchasers of” 
the equıty of redemptıon ın the properttes on 8th Aprıl, ıg29” 

"The decretal order gıves effect to this direction and. contaıns a declaration that 
the plamtıff do have a charge for the amounts paıd by him to dıscharge the varıous- 
mortgages 

The date of the fudgment and decree of the High Court in the O. M. A, 
vvas g8th August, 1931. İn 1937, the properties in suit vvere purchased by the 
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present respondent from the auctıon purchasers. On Igih August, 1943, the plamtıff 
ınstituted the suit out of vvhich this appeal arises for the recovery of a sum of Rs. 5,100 
(to vvhıch amount he confined his clamm) by enforcement ofthe charge thus declared 
by the High Court against the respondent vvho had become the purchiser of the 
properties 

The learned Subordinate Tudge of Madura held in favour of the plaıntıff 
on all materıal issues except vvith regard to the plaıntıff”s clanm in so far as it related 
to the dıscharge of the mortgage ın favour of Nagappa Chettıar But havıng regard 
to the fact that though the total clarm vvhıch the plaıtıff could make ın respect 
of the amounts alleged to have been paıd by him amounts to over Rs 15,ooo yet 
he has chosen to confine hıs claım to Rs 5,rıoo, Mr. Seetharama Rao the leaiıned 
counsel for the appellant ıntımated that it vvas not necessary to attack thıs findıng. 
The learned Subordınate Tudge, hovvever, dismissed the suit on the ground that 
ıt vvas barred by İlimitatıon “ The plaintiff appeals 


Admıttedliy the artıcle applıcable ıs Artıcle 132 of schedule 1 to the Lımitatıon 
Act “The startıng point according to the third colümn is “ vvhen the money 
sued for becomes due ” "The several alternatıve dates vvhıch may be pressed into 
service on behalf of the appellant or the respondent are 


“(ı) “The date vvhen the amounts became payable under the mortgage ş 

(2) The date vvhen accordıng to the plaıntıff payments vvere made mn 
dıscharge of the mortgage : 

(3) “The date of the purchase Hy the defendant”s predecessors ın executuon 
of the decree ın O S No 24 of ıgı?, that ıs öth Aprıl, 1929 : 

(4) "The date ef the dısposal by the High Court of GCMA No 465 of 
1930, ? € , söth August, ı931 ş and - 

(5) "The date vvhen the plamtiff vvas dispossessed of the suit properttes, that 
is, şoth November, I981 

"he suit vvould be barred unless either of the last tvvo alternatıves is taken 
as the starung pomt “The payments vvere ın 1928 and any suüitt on the foot of the 
moıtgages themselves vvould be hopelessly barred on the date of the ınstıtutıon of 
the present suit 

For the appellant, a recent decısıon of the Piivy Council in 5azey Kyishna v. 
Parsotam Dasl vvas relted on for the position that the date of the High GCourt”s 
decree ıs the proper startıng poınt İn our opinion this decision should gövern the 
present appeal. In that case the plaımtıff became ovvner of certaın property by 
vırtue of a purchase on ö7th Vuly, ıgıo 1n 1gog the original ovvner had executed 
a mortgage vvhich vvas payable in Igi2 and in 1giş he executed another mortgage 
over a part of the propertıes alıcady mortgaged “There vvas a suit instituted on 
the mortgage of rgog and a decree for sale obtamed İn order to save the properttes 
İrom beımg sold ın auctıon, the plaiıtıff paid to the mortgagee-decree-holder ın 
1917 the decretal sum "The plaıintiff also redeemed another mortgage vvhich had 
been executed by the orıgınal ovvner in 1915 by a payment made ın 1917 “There 
vvas then a suit filed by subsequent mortgagees for foreclosure "To thıs surt the 
plaımntıff vvas also made a party, and he put forvvard a claim in respect of the pay- 
ments made by hım to dıscharge the prıor encumbrances "This clam vvas Tecog- 
nısed and a charge vvas declared ın hıs favour and presumably incorporated in the 
decree “The plaıntıff thercafter brought a suit for the enforcement of the charge 
vvithın 12 years of the decree ın the foreclosure suit but beyond ro years of the 
payments made by hım The Allahabad Hıgh Court dısmıssed the suit as barred 
by İımitatıon because it vvas beyond 12 years both from the date vvhen the mort- 
gages dıscharged by him became payable and from the date of payment Thetr 
Lordshıps of the Tudicial Commüttee allovved the appeal and held that the fore- 
closure decree created a charge ın favour of the plaıntiff vvhich could be made the 
basıs of hıs suit It vvas contended before them that the decree only declared a 
charge vvhıch had existed before but did not create one, but their Lordships vvere 
unable to accept this argument. They say " 
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““The plaımntiff by making the tvvo payments menttoned above had subrogated hımself to the 
rights of the mortgagees vhom he paid off, and the rights vrhıch he had thus obtaıned became merged 
ın the decree passed by the Subordınate Vudge in the foreclosure surtt Tn the circümstances it is 
clear to theır Lordshıps that the rights vyhich the defendants have obtamed can only be subyect to the 
qualıficatıon of the rıghts of the plaıtıff, £ £ , a charge ın favour of the plaıntıff must be held to have 
been created by the final decree ın Sutt No 13/89 of ıgo7 (the foreclosure suit)” 

The facts of the present case are sımılar Here too though it may he said that the . 
plamtıff by reason of the payments had the rıght to recover them, ıt must be held 
that hıs rıght became merged ın the order of the Hıgh Court vvhich declared a 
charge ın hıs favour İn this vievr it is unnecessary to refer to the decısıons vvhich 
deal vvıth the difficult question vyhether the starting: point: of limitatıon for a suit 
to enforce the rıght of şubrogatıon by a puıisne encumbrancer ıs the date of - 
payment by hım ın discharge of the prior encümbrance or the date vvhen the prıor 
encumbrance ıtself became payable 


Mr Panchapagesa Sastrı for the respondent trıtd to vvhittle dovvn the decla- 
ratıon granted bv the Hıgh Court ın favour of the plaıntıff to a mere observatıon 
or obster dictum vrhich could not be made the foundation of the present surt (VVe 
do not agree vuth him “The learned Tudges make it abundantly clear that they 
vvere grantıng a declaratıon to safeguard the rıghts of the plaıntıf vvho vvas indis- 
putabiy entıtled to the rıght on account of hıs dıscharge of the mortgages on the 
property iİtıs not a case ofa mere observatıon because there vvas a specific dırection 
incorporated ın the decretal order 

VVe do not also agree vvith the respondent that ın respect of thıs declaratıon 
itıs open to hım to urgethaton the date of the order of the Hıgh Court the appellant 
had no subsıstıng charge An acceptance of thıs argument vvould mean the negatıon 
of a right declared by the High Cölürt, Ve do not understand the qualıficatıon 
made by the Hıgh Court allovıng the respondent”s predecessors to raıse obyections 
vvhıch they mıght have raised on the date of their purchase of the equıty of redemp- 
tion in Court auction to mean that such obyections could be ın the total denısal of 
the plaıntıff”s claım. 


Mr. Panchapagesa Sastrı reled on a decısion of Horvnll, 7, in Perimal Reddtar 
v Subhah Tühevar)3, vrhiıch no doubt vvas after the pronouncement of the yudgment 
of the Prıvv Council in Bafey Kyeshna v: Parsotam 2as?, but in that case there vvas 
no questıon of an antecedent declaratıon of a charge ın favour of the plaıntiff as 
in the present case. 

It vvas also urged for the respondent that the date of the purchase by the res- 
pondent”s predecessors in execution of the decree ın O. S No 24. of 1917, that ıs 
8th Aprıl, rgə9, should be the date from vihich time should be reckoned İt ıs 
true no doubt on that date there vvas a purchase by the defendant”s predecessors 
but the plaıntıff contınued to remaıin ın possession and vvhen hıs possession vvas 
threatened he dıd put forvard a claım ın execution proceedings and the Courts 
therem did vvork out the relative rights of the plaintiff and the auction purchasers 
and the final result vvas the declaratıon made ın favour of the plaıntiff by the High 
Court From the date of that declaratıon the suit is in time, 


VVe therefore dısagree vvith the learned Subordinate Tudge of Madura that 
the surt is barred by İimitatıon and set aside the dismissal of the suit, 

On the merits, a point vvas sought to be made for the respondent that the 
respondent vvould be entitled to aright of contribution or at any rate to a dımınution 
of the habılıty because of tvvo facts (r) The "exclusion of about zo acres mn item 
from delrvery of possession to the auction purchasers vvhıch contınued to remaımn 
ın plaintiff?s possession and (2) about 2 acres 53 cents vvere purchased by one 
Venkatesvvara Ayyar at a revenue sale "This is a question vrhich cannot be decided 
novv for the first trıme VVe do not find it raised specifically in the vvritten statement 
and there vvas no ıssue framed to cover this contention İt also appears to us 
that thıs contentıon vvas presumably nət raised because the plaimüff vvas clarmıng 
only an amount of Rs 5,100 though hıs total clarm vvas over Rs 15,000 and any 
565 
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ıeduction on the grounds alleged by the respondent could not further reduce the 
plaıntıff”s already reduced claım. . 

VVe therefore allovv the appeal and grant a decree ın favour of the plaıntiff 
for a sum of Rs s,roo vuth further interest at 6 per cent from the date of plaınt 
vvith costs here and ın the Court belov Time for redemption—three months. 


K.S Abbeal allomed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT :—MR. VusricE SOMAYYA AND MR İusricE YAHYA ALT 


K. P RM Kuppan GChetttar azas Kadıresan Ghetttar" Aöbellant” 
0 
SP R M RM. Ramasvamf Chettiar and another Resğondents. 


Contract Act (IX of 1872), sechon ı24—İndemmiy imbhed by lao—Benamıdar—Passıng of recetbt by 
benamıdar at the request of one of the true oxmners müthout: recerung  möney—Person bassıng Tecetbt eombelled 
to bay sharc of other real otoner—Raght to be indemnafted by benamıdar 


Civil Procedure Gode (V of 908), section 11—4ğplcabılıı) —Earlier suit: decreəd in second abbeal agamst 
a defendant soho remaıed ex parte in tal Court after the co-defendant had been exonerated-—Subsequent sust 
p 7 defendant uoho vas combelled to bay decree amount, for indemmiy against exoneraled co-defendant—.Not 

arred. 

R vras the maternal uncle of K and S vvas the brother of R”s vife, The famıly of R vvere the mel” 
varamdars of Pappankulam vıllage and there vvere certaın promıssory notes executed by the ryots 
of that vıllage ın the name of R”: father Ir9ıgro a mortgage vvas taken ın the name of A”s father 
ın dıscharge of those promissory notes, the mortgage being for the benefit of R”s famıly "The mort- 
gagors crcated a usufructuary mortgage dated gth December, 1917, ın favour of X for Rs 4,8oo and 
dırected X to dıscharge the first mortgage of 1910 “This vvas not done and X sub mortgaged hıs 
rıght ın favour of $ “The consideration for ”this süb mörtgage vvas the undertakıng to dıscharge 
the debt under the rgro mortgage 5 did not discharge the igro mörtgage but took on gth February, 
1922, an assıgnment from X”sş vvıdovv of the rights of Xmn the 97 mortgage Thus the rıghts of X 
became vested ın $ İt vvas found that the sub-mortgagc and assıgnment ın favour of $ vvere realiy 
for the benefit of R”s famıly and MM his elder brother had tvvo other brothers and all the four 
of them vvere entıtled to theır father?s properttes and at a partıtıon the famıly rıghtın Pappankulam 
vıllage and the amounts due from the ryots ıncludıng the amount under the ıgrıo mortgage vvere 
allotted to the shares of R and 44 vrho became entitled to a halfshare each “There vvere other moneys 
due to both and 4/ vvho vvas collecting them vvas not rendering: accounts to £ On the ist March, 
1922, a registered receipt vvas executed by E”in favour of S for the fullsum due under the ıgro mortgage 
M then filed in rg26 a suit against R, £ and S for the recovery of a half share of the propertues 
vrhich vere te subyect of the usufructuary mortgage of 1917 and vvanted a half share ın that 
the usufructuary  mortgage rıghts on the footıng that ($ vvas merely a  benamıdar for 
R and hıs brother 2A/ and ın the alternatıve vvanted releef against £ “The alternatıve 
case vvas that as a receıpt for the amount due underthe 1gro mortgage vvas passed by 
K and as the amount realiy belonged to 4 and £ ın equal shares, M) vvas entitled to 
recover half that amount from K£ "The suıt vvas defended by RF and S but K remaıned ex ğarie 
ın the trial Court being apparently not interested in the primary relief that vvas clarmed against R. 
Further, 24”: allegatıon in the plaınt vvas that no money vaasın fact pad for the receipt of ist March, 
ı022 The first Court decreed ?oınt possession in favour of 4£ After the filing of the suit a document 
dated 28th October, 1925, vvas executed by vrhich K for some reason promised M thatın casc he dıd 
not succced against 2, K himself vvould pay 4/.a halfshare of the amount due under the rgro mört- 
gage This vvas brought to the notice of the District Tüdge vvho passed a decree against K vathout 
any further notıce to him for half the amount on the strength of the nevv document took up the 
matter ın second appeal vvhere it vvas held that a decree based on the nevv document vvas unsustamnable 
and remanded the suıt as far as K vvas concerned and dısmıssed the appeal against R and 8 "Ihe 
Dıstrıct Vudge vvas directed to submit a finding on the evidence on record vvhether F collected the 
amount under the recerpt A findıng vvas returned that money had been paıd "Thıs vvas based 
on evidence at the trial vrhere K had remaəned ex ğazle “The finding vvas accepted and a decree for 
half the amount vuth subsequent interest vvas passed in favour of 4/f against £ 24 collected the 
amount from £ 

K then sued R to recover from him the amount paid to 44 alleging that R asked him to execute 
the receıpt statıng that no serıous consequences vvould result to £ and thatıt vvas executed purelv 
to oblıge R vvıthout receiving a single pie 

Held, (1) As K vvas, ın consequence of his having complied vyith the request of R, made hable 
to Af ın the prevrous suit, Kis entitled to be indemnified by Fin respect of the 1oss sustamed İt 
cannot be said that ın passıng the receıpt £ vvas güllty of negligence or that he vvas actıng vith the 
knovvledge that he vvas domg an unlaviful act İf the cırcumstances are such that the lavv rmposes 
2——— ———— — — —,—.....——————————— 
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on any person a legal or equrtable duty to indemnify it vill impiy a promise on his part to do that 
vrhıch under the cırcumstances he ought to do 
Prıncıples as to impled indemnity and English authorities discussed. 


VVhen a benamıdar pays the amount to one of the şort real ovvners or passes a recerpt to one of 
them ıt does not necessarıly mean that he vvas actıng ın fraud of the rights of the other real ovvner 


(nı) "The doctrine of res yudicata does not apply in the present case There vvas no conflict of 
ınterest betvveen E and R as co-defendanis ın the earleer suit Further the decree ın the earlıer 
Suit vvas passed agaınst £” on second appeal after R and $ had been exonerated and dısmıssed from 
the suıt 

Appeal agaınst the decree of the Court of the Subordınate Tudge, Sıvaganga, 
in O S No rı? of ı948 

A Sundaram Ayyar for Appellant 


The Advocate-General (£” Raşah Asyar), K V Srmrasa Asyar, S Panchabagesa 
Sasirı, MR .Narayanasıvamı and S Sundaresa Aıyar for Respondents 


The Tudgment of the Court vvas delivered by 


Somayya, /f —Plaıntiff appeals against the decree of the Subordinate Tudge of 
Sıvaganga. in O, S. No 7 of 1943 The suit is to recover a sum of Rs 8,685 vith 
further interest anel costs from the first respondent Ramasvvamı Chettıar “The 
suıt vvas dısmıssed by the lovver Court and hence this appeal 


In order to understand the controversy betvveen the partıes, ıt 15 necessary 
to set out a faırly long hıstory "The appellant”s mother”s brother ıs the first res- 
pondent. "The second respondent Somasundara ıs the first respondent”s vvıfe”s 
brother, "The famıly of the first respondent "vere the melvaramdars of the vıllage 
of Pappankulam and Ex P-r series are certaın promıssory notes executed by the 
ryots of that vıllage ın the name of”the first respondent”s father and Meyyappa 
vvho is the elder brother of the first respondent In Iro a mortgage vvas taken 
in the name of the appellant”s father Raman Chettı ın dıscharge of Ex P-r series 
and that vvas for the benefit of the first respondent”s famıly No money vvas paıd 
by the mortgagee to the first respondent”s father or to hıs brother Meyyappa and 
admıttedly ıt vvas taken for the benefit of the first respondent”s famıly consıstıng 
Of his father and tvvo sons Ex P-o dated sənd Tuly, Toro, is the mortgage executed 
in the name of the appellant”s father The mortgage vvas executed by the Pappan- 
kulam ryots vvho vvere the debtors under Fx P-r series “The mortgagors under 
Ex P-o created a usufructuary enortgage under Ex P-q dated oth December, 1917, 
in favour of Muthuraman Chettı for a sum of Rs, 4,8oo and directed Muthuraman 
Chettı to dıscharge Ex P-ə “This vvas not done and Müuthuraman Cletti sub- 
mortgaged hıs rıgəht under Ex P-4 in favour of the present second defendant 
—second respondent HÇQoonsideratıon for this süb-mortgage vvas the undertakıng 
to dıscharge the debt under Ex P-s. Second respondent did not pay the amount 
due under Ex P-o as undertaken by hım ın the sub-mortgage, Ex P-s, but he took 
an assıgnment of the rıghts under Ex P-4 from Muthuraman Chetti”s vvidovv by 
mcans of Ex P-6 dated gth February, ıgo2 Thus the rıghts of Muthuraman 
Chettı became vested ın the second respondent It ıs found by the lover COourt 
that the sub-mortgage under Ex P-s and the assıgnment under Fx P-6 vvere 
realiy for the benefit of Ramasvamı, the first respondent. Ramasvvamı and 
Meyyappa, hıs elder brother, vvere entitled to the properties left by their father 
and they had tvvo other brothers and all the four of them vvere entıtled to their 
father”s properttes “The famıly rıght ın Pappankulam and the amounts due from 
Pappankulam ryots ıncludıng the amount under Ex P-o vvere allotted to the 
shares of the first respondent Ramasvvamı and of Meyyappa, the other brother, 
at a partıtıon betvveen the four brothers Meyyappa therefore became entıtled 
to a half share ın the hypothecatıon under Ex P-ə along vrth his brother, the first 
respondent İt vvould appear that there vvere also certaın other moneys vvhi ch 
vvere due to both and that Meyyappa vvas collectıng them and vvas not renderın g 
an account of hıs collections to Ramasvamı, the first respondent. On the Ist 
March, ıgos, Ex P-g vvas executed by the appellant vvhich is registered rec cıpt 
for the full sum due under Ex P-o and purport of it is that the appellant received 
the entıre amount from the second respondent Somasundara Meyya dpa then 
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filed O. S. No 1o of I926 agaınst Ramasvvamı the first respondent, the appellant 
Kadiresa and the second respondent Somasundara "They vvere defendants Iı, 2 
and g ın that sut İn that suit Meyyappa vvanted recovery of a half share of the 
properttes vvhich vvere the subyect of the usufructuary mortgage Ex P-q anü of the 
assıgnment Ex P-6 on the footıng that Somasundara the second respondent vvas merely 
a benamıdar for Ramasvvamı the first respondent and that Ramasvvamı ın takıng 
those documents acted really for the benefit of both Meyyappa and hımself, On 
thıs footmıg Meyyappa vvanted a half share ın the usufructuary mortgage right 
and asked for yomt possession of the properties, İn the event of the Court findıng 
that Meyyappa vvas not entitled to a half rıght ın the usufructuary mortigage and 
for possessıon of half the propertıes covered by that document, Ex P-4 Meyyappa 
vvanted a relıef agaınst the present appellant Kadıresa. "The alternatıve case vvas 
that as a receıpt for the amount due under Ex. P-o vvas passed by Kadıresa the 
second defendant ın that suit, and as the amount really belonged to Meyyappa 
and hıs brother Ramasvvamı ın equal shares Meyyappa. vvas entıtled to recover 
half of that amount from Kadıresa the present appellant "The suıt vvas defended 
in the tral Court by Ramasvvamı and Somasundara the second respondent "The 
present appellant Kadıresa remaıned ex ğəerie ın the trıal Court” He apparently 
“vas not ınterested ın the prımary releef that vvas clarmed against the first defendant 
in that suit In passıng vve may mention that Meyyappa”s allegatıon in the plaınt 
vvas that no money vvas ın fact palıd for the receıpt of the ıst March, rg22 “That 
perhaps vvas the reason vvhy the present appellant thought that there vvas no necessıty 
for hım to enter appearance or to take partın the trıal of the suıtt "The first Court 
held that the mortgage rıght acquımed by Ramasvvamı the first respondent ın the 
name of hıs brother-ın-lavv the second respontlent vvas really for the berefit of 
"Meyyappa as vvell and therefore decreed yoint possession in favour of Meyyappa 
"There vvas an appeal taken agaınst that decree Mir R S Sankara Aiyar the then 
District Tudge vvho heard the appeal came to the conclusion that Meyyappa vvas 
not entiıtled to a right in the usufructuary mortgage, because Meyyappa”s evidence 
vvas that Ramasvvamı vvas actıng m fraud of Meyyappa”s rıghts and that that shovved 
that Ramasvvamı did not mtend to acquıre the usufructuary mortgage rıght for the 
benefit of hımselfand hıs brother Meyyappa The District Pudge therefore thoughtthat 
the only remedy of Meyyappa vvas to recover hıs half share ın the mortgage amount 
due under Ex P-o from Kadıresa the present appellant vvho had also been made 
a respondent ın the appeal before hım Te attention of the District Püdge vvas 
dravrn to a document vvhich had been executed after the filıng of the previous suit 
by the present appellant ın favour of Meyyappa "That is Ex P-or dated ə8th 
October, rıgə5 Under that document, the present appellant for some reasons 
promısed Meyyappa that ın case he dıd not succeed agaınst Ramasvamı, he the 
appellant vvould pay Meyyappa a half share cf the amount due under Ex, P-ə. 
"This vvas brought to the notice of Mr R S Sankara Arlyar and vnuthout any further 
notıce to the present appellant and on a statement made by Meyyappa and Rama- 
svvamı, the Dıstrıct Vudge passed a decree against the appellant for half the amount 
due under Ex P-a "The decree in favour of Meyyappa against the present appellant 
vvas based solely on Ex P-sı Coming to knovv of this decree, the appellant took 
up the matter ın second appeal (No 676 of r932) Tat vvas heard by Lakshmana 
Rao, 1 “The learned Vudge held that a decree ought not to have been passed 
on thestrength of a document vvhich vs not the basıs ofthe surt, and that as Ex P-ar, 
vyhich vvas Ex: T, in the previous case had not even come into existence on the date 
of the plaınt, the suıt vvas not and could not have been bəsed on that document. 
Lakshmana Rao, 1 , held that as the suıt vvas not based on Ex, / (present Ex P-or), 
the appellate decree passed on the basıs of that agreement cannot be upheld YVYVithout 
sayıng anythıng more, the appeals vvere remanded to the District Cöurt “There 
“vere appaıentİy tvvo appeals  VVe are not concerned vvith the details of these 
appeals and the questıon raısed ın both the appeals vvas substantıally the same 
After remand the appeals vvere dealt vvıth by Mr S P Thompson vvho vvas the then 
Dıstrict Tudge, He pointed out that Meyyappa had not alleged ın his plaint that the 
money due under Ex, P-g had been collected and that on the other hand, Meyyappa 
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had pleaded expressly that no money had been paid under the recerpt Ex. P-g. 
He held that therefore Meyyappa vvas not entutled to get any reltef agaınst the 
present appellant. "The matter vvas brought up by Meyyappa to this Court ın 
S. A No g88 of 19837 İt vas first heard by Venkataramana Rao, / , vrho dıirected 
the papers to be placed before Lakshmana Rao, / VVhen the matter came before 
Lakshmana Rao, 7, he first dealt vvith the question vvhether Mr "Thompson”ş 
order holding that the order ofremand passed ın the prevlous S. A. No. 676 of ı9gə, 
vvas confined to the present appellant vvas rıght SLakshmana Rao, / , agreed that 
the order of the Dıstrıct Tudge vvas right and that the previous order of remand 
ın S A No, 676 of rgg2 vvas confined to the present appellant He thercfore 
dısmıssed the second appeal agaınst Ramasvvamı and Somasundara He then 
dırected the District Tudge to submit a finding on the evidence on record vvhether 
the present appellant collected the amount under the receıpt Ex P-o "Thıs time 
the matter came before another District Tudge, "Mr N D Krıishna Rao. He 
returned a findıng to the effect that money had been paıd basıng his findıng on the 
evidence that had been adduced at the orıgınal trial vvhich, as vve polmted out 
above, vvas at a tıme vvhen the present appellant had not even appeared ın the 
case Hovveverəthe findıng vvas that the money vvas collected under the recerpt. 
After return of the findıng Lakshmana Rao, / , accepted the findıng as one of fact 
and granted a decree for half the amount covered by the recerpt ın favour of Mey- 
yappa Subsequent ınterest vvas also avvarded Meyyappa collected the amount 
vvıth subsequent ınterest and costs from the present appellant on ?4th August, 1942. 
The present suit is to recover the amouret paıd to Meyyappa from Ramasvvamı 
the first respondent. "The plaınt allegatıon ıs that Ramasvvamı asked the appellant 
to execute the receipt Ex P-g stağıng that no serıous consequences vvouİd result 
to the plamtıff by executıng a receıpt and that the receıpt vvas executed purely 
to oblıge the first defendant vuthout receiving a single pre under it İsee paragraph ır 
(e)1. The plaintuff”s case ıs that as the recerpt vvas executed at the ınstance of and 
at the request of the first respondent and as the appellant vvas madc lable to pay 
Meyyappa the amocunt collected under the previous decree by reason of the recerpt 
Ex P-g, the appellant ıs entitled to recover the amount from the first respondent. 
The maın defence ıs that money vvas ın fact collected by the appellant under the 
receıpt Ex P-g, that the plaıntıff”s claım is barred by zes yzdzcafa by reason of the 
findıng in the prevıous suit and that the appellant has no rıght to recover the amount 
vvhich he vvas obliged to pay to Meyyappa as a result of the decree ın the previous 
suit Another defence vvas that the assıgnment of the usufructuary mortgage 
under Ex P-6 vvas realiy for the benefit of the second respondent Somasundara. 
The lovver Court found that Ex P-ə the original mortgage vvas taken ın the name 
of the appellant”s father benamı for Raman GChetti, the father of Meyyappa and 
Ramasvvamı, that Ex P-6 the deed of assıgnment of the usufructuary mortgage 
Ex P-4 vvas taken ın the name of Somasundara 5enam: for Ramasvvamı the first 
res,ondent, that no money vvas ın fact paıd under Ex P-90, and that no money 
vvas receıved by the appellant thereunder "The loveer Court hovvever held that 
the appellant cannot recover the amount vrhıch he paıd under the prevrous decree. 
The ground of the decısıon of the lovver Court is that the appellant has no cause of 
actıon agaınst the first respondent 


The case seems to have been presented ın the lovver Court as one fallıng under 
sections 69 and 7o of the Contract Act and, the Subordınate Tudge refected that 
contentıon, Mr. A Sundaram Aiyar, the learned Advocate for the appellant, has 
presented the case before us from another standpoınt and that ıs that the appellant 
passed a receıpt Ex P-g at the ınstance of the first respondent, that the appellant 
vvas, ın consequence of his havıng complted vvith the request of the first respondent 
made hable to Meyyappa ın the prevtous suit and that therefore the appellant is 
entıtled to be ındemnifted by the first respondent ın sespect of the 1loss so sustaıned. 
A number of decisıons have been brought to our notice and after hearıng the 
Advocate-General for the respondents, vve think that thıs contention is bound to 
prevaıl, The lavv is summarısed by Chitty m his vvörk on “ Contracts”” (ıoth 
edition, page 823) “ 
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“(In many cases the lavv ımplies a promise to ındemnify 1f the cırcumstances are such that 
the lavr ımposes on any person a legal or equutable duty to ındemnify, it vvill ımply a pyomise on his 
part to do that vvhich under the cırcumstances he ought to do,” boru 
Several ınstances of the applıcatıon of this doctrine are given by the learned author, 
It is pomnted out that this principle 15 not cönfined to cases Of contract or to cases 
of prıncıpal and agent, landlord and tenant, vendor and vendee or cesfiz qac irusi: 
and trustee It is a general rule vvhich applıes to all cases vvhere at the mnstance 
of A, B does an act vrhich 1s apparently lavvful but vvhich is in fact tortious and 
B suffersin consequence and the circümstances are such that a promise to indemmify 
must be presumed The rule ıs vvell laıd dov by the Tudicial Committee in 
Bastern Shubbıng Co v Quah Beng Kee) “Vhere the ovvners of a vvharf granted the 
appellant company the rıght to berth their shıps at the Vvharf subyect to habıilıty 
for any damage caused The respondent vvas the managıng director of the appellant- 
company and he gave ınstructseons, vvithout the company”s authorıty, that a shıp 
vrhich he himself had chartered for his ovrn benefit should berth at the vvharf, Ovuing 
to the unskillful vvay ın vhich the ship vvas unloaded the vvharf collapsed, Inan 
actıon by the ovmers of the vvharf agaınst the apğellant-company for damages, they 
served a thırd party notıce upon therespondent and clamed that he should be made 
to ındemnıfy them agaınst any damages for vrhich they may be made lable to the 
ovvners of the vvharf “The question vvas vvhether the company had a rıght of 
ındemnity against the respondent Tühelavr vvas discussed by the fudicial Committee 
and on page r8g theır Lordshıps say this 

““ A rıght to indemnify generally arıses frofi contract express or ımplred, but it is not confined. 
to cases of contract AA rıght to indemnity exists vvhere the relatıon betvveen the partıcs 1s such that 
either in lavv or in equlty there is an obligation upon thç one party to ındemnify the other “There 
are, for ınstance, cases ın vvhich the state of cirçümstances is such that the lavv attaches a legal or 
equmtable duty to ındemnify arısıng from an assumed promise by a person to do that vvhich, under 
the cırcumstances, he ought to do “The rıght to ındemnity need not arıse by contract , ıt may (to. 
give other instances) arıse by statute , ıt may arıse upon the notıon of a request made under cırcum- 
stances from vvhıch the lavv ımplıes that the common ıntentıon is that the party requested shall be 
indemnifled by the party requesting him, it may arise (to use Lord Eldon”s vvords ın V”/”zrıng v VVard,” 
a case of vendor and purchaser) ın cases ın vrhich the Court vvill “independent of cöntract raise upon 
hıs (the purchaser”s) consceence an oblıgatıon to ındemnify the vendor agğaınst the personal oblı- 
gatıon ” of the vendor The question of ındemnity commonly arıses in the case im 
vrhich a trustee claıms to be indemnified by his cesfiz que frust "This class of cases vvas partıcularly 
dıscussed by Lord Lindley in Harddon v Behlios The present case is the converse The cestuı que 
trust 1s here clarmıng to be indemnified by the trustee Beng Kee has been found to stand ın fiduciary 
relatıon to the Eastern Shıppıng Co , and the latter clarm indemmity from him in respect of hability 
ımposed upon them by his abuse of povvers in the exercise Of vvhich he ovved them a duty and vvas 
responsıble as a trustee of those povvers He vvas not a trustec ın the full sense of that vvord No 
property vvas vested ın hım But he vas a trustee of his povvers in the sense that they vvere vested 
in him in such manner that he stood in a fiduciary rclatıon to the company ın respect of his exercise 
of those povvers” 


Some of the earlıer cases vvhich throvr a light upon the facts of the present case 
may novr be referred to 1n Duzdale v. Lovering3, the plaintifis vverec in possession 
of certaın trucks vvhich vvere clammed by the defendant, and also by the proprıetors 
of the K P Collery “The defendant asked the plaıntıff to deliver the trucks to him 
and the plaıntıfis asked for an ındemnity that if they should deliver up the trucks 
to the defendant, and the K P Colltery thereafter clarmed the same from the 
plamtıfib, the defendant should be hable for all the loss sustaıned by the plaıntifis. 
"The defendant dıd not give any ansvver to this request for an indemnity but again 
vvrote to the plaıntıffs askıng them to send the trucks to hım. “The plaıntıfis thereupon: 
sent the trucks to the defendant. The K. P Collery proprıetors then brought 
an actıon against the plaıntıfis for conversion of the trucks and their claım vvas found 
to be vvell founded. “The plaıntıffs vvere in consequence obliged to pay a sum of 
money and they filed a suit to recover the amount upon a contract of indemnity, 
and ıt vvas held that the plarntıfis vvere entitled to it. İt vvould be observed that 
there vvas no express contract of ındemmty on the part of the defendant. İn fact 
the plaıntıffs asked the defendant to indemnify them and the defendant did not 
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reply and thereiore there vvas no case of an express contract of ındemnity All 
that happened vvas that at the request of the defendant, the plaıntıfis delivered 
possessıon of the trucks to the defendant Tü ultimately turned out to be tortious 
ın that the K P Collery Co , vrere found to be the real ovrners and that the plaıntıffs” 
actıon ın delivering them to the defendant vvas in fact unlavvful The plaintifis 
had to pay a sum of money to the K P Colltery Co , and thereupon they filed, 
the suit for recovering (he same from the defendant The actıon vvas tried vvith 
the help ofthe yury and the yury held that the plaıntıffs vver€ entitled to be indemnifled 
against the loss vvhich they sustamed The matter vvas brought up to the High Court 
and Brett, 7 , put the poınt thus. 


““The Court ıs not entitled to enter a non-surt if there vvas reasonable evidence for the yury ofa 
contract to ındemnıfy İt is clear from the correspondence that the plaıntıfis delivered these trucks 
to the defendant upon the request of the defendant, and ıt ıs also clear that they belonged ın truth 
to the Eiveton Park Collery Co , vho have made the plaıntıfiş ansvverable for such delivery Under 
these cırcumstances, does there arıse an ımplted promise by the defendant to ındemnify the plaıntıfis””” 
"Then they considered the several carlıer decisions One of the  decisions: vyhich 
Brett, 7 , referred to ıs that of 7oğls v. Granel, vvhere Tındal, C 7 , had decided the 


pomt Brett, / , referrıng to that decision said this . 
ə 


“After the yudgment in Beziç v Giö5ns: , vvhich, follovving the tvvo former cases, lad dovm the 
prıncıple upon vvhich the implicatıon of an indemnity arıses in the broadest terms, there came the 
case of Toğlis v Granel, in vhich Tindal, C./ , one ofthe most careful expositors of the lavv ever knovn, 
lad dovr the proposition on the suübyect in these terms “ VVe think this evidence brıngs the case 
before us vvithin the principle laid dövyn in Befis v: Gi)5in2, that vyhen an act has been done by the 
plamtıff under the express dırections of the defendang vvhich occasıons an in)ury to the rights of third 
persons, yet if such an act ıs not apparently ıllegal ın itself, but is done honestly and 2ona fdeın com- 
plıance vvith the defendant”s dırections, he shall be bound to ındemnify the plaintıff against the 
consequences thereof”” ə 


"Then Brett, / , repelled an argument that vvas put forvvard that such an ındemnity 
is confined to cases of agents Dealıng vith the facts of the case the learned Tadge 
saıd this : 


“From these letters, 1 thmk the yury might vell have found that the plaıntıfis vvere yustıfied 
ın belteving, and did belteve, that the defendant vvould ındemnify them if they incürred hability” 


Grove,  , agreed vvith this decision and said this 


““İn some cases, no doubt, a general proposition stated in a yüdgment müst be limited by reference 
to the subyect-matter, but that iş evyhere the proposition vvould be obviously unreasonable unless 
so İrlmrted 1 .do not find that ın these cases there ıs anythıng to shovr that the expressıons must be 
İrmited to the case of ageney 1 should hesitate to say that ın cases of this sort it can be an absolute 
proposıtıon of lavv that the party makıng the request ıs bound to ındemnify  VVhether there is such an 
oblıgatıon must greatly depend on the cırcumstances of each individual case, the effect of vvhich 
seems to be for the yury to determıne”” 


After referring the facts of the case, Grove, 1 , agreed vvith Brett, /T , that the facts 
of that case gave rıse to a promise to ındemnify 


İn Bırmingham and Dustrict Land Co v: London and N VV Razslmay, Co.,3 the Court 
of Appeal lar the lavv ın sımılar terms At page ə7ə, Cotton, L İT , expressed himself 
thus after dealıng vvıth the cases of express contract and trustees and cesiu que İrust 


““Then, is there any ground of ındemnity ” O course, if 4 requests B to dola thing for him, 
and B ın consequence of his dolng that act is subiect to some hability or 1oss, then ın consequence 
of the request to do the act the lavv ımplhes a contract by 4 to indemnify 8 from the consequence of 
his domg it İn that case there is not an express but an impled contract to ındemnify the party 
for doıng vhat he does at the request of the other” 


On the facts they found that there vvas no such contract of ındemnity Bövven, L1, 
put the matter thus : 


“In nıne cases out of ten a rıght to indemnity, if it exists, at all as such, müst be created eıther by ex- 
press contract or by ımpled contract, by express contract ifıtis grven in terms by the contract betvveen 
İhe tvvo partıes , by ımpled contract if the true ınference to be dravvn from the facts ıs that the partıes 
intended such ındemnity, even if they did not express themselves to that effect, or ıf there ıs a state 
of cırcumstances to vvhich the lavv attaches a legal or equutable dutv to ındemnify, there bemg many 
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cases ın vhıch a remedy ıs given upon an assumed promise by a person to do vhat, under the cir- 
cumstances, he ought to do.” : 


In Eord Mayor, etc , of Sheffeld v Barclayl, T and H vvere tvvo registered holders of 
a stock ın a partıcular corporatıon A banker (Barclay Bank) sent an applıcatıon 
for the transfer of the stock vvhıch purported to be executed by both 7 and EF, 
ane requested the corporatıon to register the stock ın the name of the banker 
"The Corporation acted upon the request and granted a fresh certificate to the 
banker and the banker transferred the stock to thırd parües and they vvere registered 
as holders. Aftervvards ıt vvas dıscovered 7 had forged F”s sıynature and EH re- 
covered agaınst the Gorporatıon a yudgment vvhereby they vvere compelled to buy 
equıvalent stock and register it in E”s name, and to pay him ghe missing dividends 
vvuith interest in an action by the Corporation against the Barclay Bank ıt vvas 
held that both partıes acted 5ona fide and that the banker vvas bound to ındemnify 
the corporatıon against hability (6 EH upon an implied contract that the transfer 
vvas genuıne and the contract vvas held to be one to ındemnifiy the Corporation 
agaınst any loss vvhıch it may sustam in consequence Of its transferring the 
shares at the request of the bank "The Lord Chancellor said this at page 397 


“€ As 1 have said, 1 think if it vvere zes önfegra 1 should think the bank vvere hable , but 1 do not 
think it is res ontegra, but is covered by authority İn Dagdale v Lovering”? Mr Cave argüing for 
the plaımtıff put the posıtıon thus “ltıs a general principle of lavv vvhen an act is done by one 
person at the request of another vvhıch act ıs not in itself manifestly tortious to the knovvledge of 
the person doıng ıt, and such act turns out to be ınyurıous to the rıghts of a third party, the 
person doıng ıtıs entitled to an indemnity from həm vvho requested that ıt should be done ” This 
though only the argument of Counsel, vvas adpoted and acted upon by the Court, and T beleve it 
accurately expresses the lavv Qoualıficatıons have been constantly ıntroduced into the discussion 
yvhich 1 think have led to some cönfüsion , they are notreally qualificatıons of the prıinciple here 
enuncıated at all, but the expressıon of prınciples vyhich vvould render the applıcatıon of principle in 
question erroneous One qualıficatıon is that there ıs no rıght of contrıbutton betvveen tortfeasors , 
and the other ıs to dıstınguısh the rıght ınsısted upon from the ordinary remedy in damages against 
a person vvho has caused inyüry by intentional falsehood ” 


Lord Davey agreed vvith the Lord GChancellor and at page 401 vve find this " 


“Tn some cases it is a question of fact vvhether the cırcumstances are such as to raıse the ımplı- 
catıon of a contract for ındemnity , butiin cases like the one noövr before your Lordships vvhen a person 
ıs requested to exercıse a statutory duty for the benefit of the person makıng the request 1 think that 
the contract ought to be ımplıed ” 

The learned Advocate-General appearıng for the respondent seeks to dıstınguısh 
the present case on the ground that the appellant knevv the facis of the case and 
knevr that hıs actın executıng Ex P-g vvas an unlavful act and that he vvas actıvely 
assıstıng the first respondent ın playıng a fraud upon Meyyappa It ıs urged that 
the appellant vvas not vvell-dısposed tovvards Meyyappa for the reason that Meyyappa 
vvas standıng ın the vvay of the appellant gettıng the properttes left by hıs father 
and that that vvas the motıve vvhich prompted the appellant ın executing Ex P-o, 
vvıthout recerving any möney thereunder İt is also polmted out that later on the 
appellant tried to help Meyyappa and executed Ex P-sı and thət the vvhole trouble 
vvas the result of the appellant”s ovvn actıon ın tryıng to support one brother agaınst 
the other at dıfferent stages of thıs transactıon He reled upon the decision in 
VVillbam Cory and Sonş, Lid v Lambion and Hetton Colhenes, Lid 3  Yhere the plaıntıffs 
vvere the Gharterers of a shıp and the defendants vvere the ovvners of that shıp 
"The plaıntıfis removed certaın hatch beams on behalf of the ship-ovvners and vvhile 
so removıng them an accıdent occurred and a thırd party vvas ınyured The 
plaıntıffs vvere oblıged to pay damages to the thırd party and the actıon vvas brought 
to recover that sum from the shıp-ovvners “The doctrıne lad dövr in ÖDazdale v. 
Lovering?, vvas sought to be pressed into service Repelling” the case of the plaintifis 
the learned Tudges poınted out that the shıp-ovvners asked the plaıntifis to effect 
certaın repaırs and that that vvas a perfectily lavvful act "The plaıntifis acted 
negligentlv in the carryıng out of that act and vvere therefore held hable to a third 
party. The damages vvhıch the plaıntıfis vvere held hable to pay to the third 
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party vvas not the result of the removal of the hatch beams beımg held to beimn 
violatıon of third party”s rights. "Therefore it vvas not a case vvherc at the request 
Of A, B did an act vvhich vvas apparently lavvful but vvhich in fact vvas tortious 
bemg.an invasıon of another person”s rights and 8 bemg obliged to pay that third 
person some amount by vvay of damages. "The plaıntıifis vvere authorised by the 
ovvners of the shıp to remove the hatch beams and that act vvhich the defendants, 
the ovvners of the shıp, authorısed vvas a lavful act ard continued to be a lavrful 
act and ıt vvas not an ınvasıon of another person”s rıghts (On thıs ground the 
learned Tudges held that the doctrine lad dövrn in Dügdale v Lovering,l vvas not 
applıcable vnfen Eady, L /, after referring to the argument based upon 
Duügdale v Lovering1, said this : 


““Then it is said that this Act vvas done by the plaıntıffs, VVilliam Cory and Sons, Ltd., under 
the express dırectıon or under the ımplied directions—it is immaterial vyhether it is express or ımpled 
If ıt vvas under the directions—of the defendanis, and thüy say that that has occasıoned an ımnyury 
to the rıghts of a thırd person, the deceased vvorkman, Peacock, so that if the act is not apparently 
ıllegal, but is done honestly andın good farth then the defendants are bound to ındemnify the plaıntıffs 
agaınst the consequences thereof Mr Ravvlınson and Mr. Macnaghten have urged before us that 
this case clearly comes vuthin the principle as there laid dövrn, 

e 


İn my opinion it does not, and Tam satisfied that ın the present case there vvas no evidence to gö 
to the yury of any ımplued indemnity by the defendants, the shıp ovvners in respect of any habılıty 
Of the plaıntıffs, VVıllıam Cory and Sons, Lid , to their vvorkmen under the VVorkmen”s Compensatıon 
Act "The statement of the lavv vyhich 1 have yust read, in vvhich it is held that the defendantıs bound 
to ındemnify the plamtıff against the consequences thereof, must be read as meanıng that the plaıntıff 
clarmıng the ındemnity must have acted vvithovə negligence, and that the ınyüry to the third partyş 
vvhen ıt says “the consequences thereof” must be the direct result—that ıs, the natural and dırect 
consequences—of doıng the partıcular act vvhıch he vvas requested to do, and not a consequence 
merely arısıng from the manner ın vdıch the act vvas done” 

"axsexur a —— - . 


As all the yudges poınted out, the first condıtıon is that the Act must have been 
done at the request of the defendants Next that the act ıtself must have been 
ın fact tortıous, ? €, it must be an invasion of another person”s rights İt is only 
then that any occasıon vvould arıse for the applıcatıon of the doctrıne laıd dovvn 
in ƏDugdale v Loveringl They rightly repelled the contention that from the mere 
fact that one person does an act graturtously vıthout a request from another 
person the lavv vvould ımply a contract to mndemnify Bankes, L 7, said this 


“But Mr Macnaghten had advanced another and different argument, as 1 understand it, and 
hıs contention is that vvhere request is made to a person to do an act gratuitously, and he does that 
act graturtousiy, the lavv rmplies a contract to indemnify him agamst all the consequences of that 
act, vvhatever they may be—ut may be that ın some cases the fact that the service is done graturtously 
may be an element for consıderatıon 1 am expressing no opinion about that, but I say that, so far 
as my opinion goes, it is impossible to contend, and there is no authority to contend, that the lavv 
ımples such a contract as Mr Macnaghten contends for, from the mere fact that the person performıng 
the act ıs doıng ıt gratuıtously ” 


Lavvrence, /, put the matter thus 


“ Mr. Ravvlınson applıes the doctrıne of Dugdale v Zovering," but the doctrine is applıcable to 
different facts altogether "There the request vvas to do an act that vvas apparently quıte lavvful, 
but vvas ın fact tortious, and it is the same thing in the case cited in that case of Tindal, C.7 , vvhich 
is mentioned there , the act vvas ın fact ıllegal, though it vvas not knovrn to be so, and ıt vvas from 
that that the ındemnıty vvas ımplıed But there the request vvas to do a perfectiy lavvful act, and 
there vvas, therefore, no ımplıed promise of indemnity”” 


İn the present case, vve are of opınıon that the appellant granted Ex P-g at the 
request of the first respondent He did so vvithout recemving any amount and the 
result of hıs passıng Ex P-g vvas an invasıon of the right of Meyyappa and vvas 
therefore a tortıous act "There are no materials for holdıng that the appellant 
vvas gullty of negligence or that he vvas actıng vvith the knovvledge that he vvas 
domg an unlavful act VVhen a benamıdar pays the amount to one of the yomt 
real ovvners or passes a recerpt to one of the yomt real ovvners, it does not necessarıly 
mean that he vvas actıng ın fraud of the rights of the other real ovvner 
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Our attention vvas dravvn by the learned Advocate-General to the deposition 
of the appellant ın support of his case that the appellant deliberately colluded vvith 
the first respondent ın executıng Ex P-g and that the reason vvas a grudge vvhich 
the plaımtıiff appellant bore tovvards Meyyappa "The passage is this“ 


“1 executed the receıpt original of Ex P-o  Defendant r vvanted me to execufe ıt He 

renresented that Meyyappa Chetti vvas collecting the outstandıngs of Pappangulam and vvas not giving 
hım anythıng and so asked me to execute the receıpt in the nameof his brother-in-lavv defendant ə. 
Isaıd 1 could not execute anyə document vuthout records “Then he produced a copy of the 
hypothecatıon bond. As the propertv vvas not mune I executed the receıpt hereın. 1 .had not received 
anv copy of the hypothecatıon bond ” 
Qertaın passages from the cross-examınatıon of the appellant vvere brought to our 
notıce but all that vve gather from ıt ıs that the first respondent said that Meyyappa 
vras not actıng faırly by him and that therefore the first respondent asked the appel- 
lant to execute the receıpt ın question VVe do not think that there are any cir- 
-cumstances proved to take the present case out of Dugdale v. Loveringi 


İt vvas then argued that the appellant dıd ın fact collect the entire sum from 
(he second respondent. "The lovver Gourt has found against this contention and 
ve see no reason to differ from the findıng of the Subordinate Vudge on this pornt. 


It is then urged that the appellant ıs precluded from contending that he dıd 
not receıve the amount by reason of the yudgment ın (he prevtous sutt vvhete it vvas 
held that the appellant receıved the amount İn the prevıous suit, O S No ro 
of ı926, the present appellant and the first respondent vvere both defendants "The 
requısıte conditions for tke applıcabılıty of the doctrine of zes yaodıcata as betvveen 
co-defendants are laıd dovvn by tvvo decısıons of the Tudicial Committee in 4/unn5:b? 
v, Trılokinath?, and Maung Sen Done v. Ma Pan Nyun8. “Yhese are (r) a conflict 
of interest betvveen co-defendants, (2) necessity fb decide that conflict in order to 
give the plaıntiff approprıate reltef, and (3) a decısion on the question betvveen 
the co-defendants  İf these condıtıons are present, ıt does not matter even ıf one 
of the defendants dıd not appear at the trial or dıd not even contest the sur and 
remaıned ex ğarte 


Dıfficulty has arısen ın the applıcatıon of this rüle to the facts of a partıcular 
case. İn the present case, vve are of opinion that the doctrıne of res yodıcata does 
not apply. In O S No ro of rg36, tvvo relicis vvere asked by the plainuff, one 
vvhich may be called the primary relef and the other an alternatıve relief “The 
primary relief vvas based upon the contention that the”first respondent ın takıng 
an assıgnment of the usufructuary mortgage acted for and on behalf of the plaımtüuff, 
Meyyappa as vrell On that footıng the relief asked vvas one of yomnt possession 
along vuth the first respondent and a declaratıon of his rights to a half of the right 
under Ex P-4 Müeeyyappa”s allegatıons as regards the prımary reltef vvas that 
no amount vvas paıd under Ex P-g and that the first respondent”s actıon ın getting 
an assıgnment of Ex P-q4 enured for the beneft of both the brothers. In an enqumy 
of this question and in tbe decision thereof, the appellant had no interest vvhatever, 
He vvas not concerned vvith the question vvhether th: usufructuary mortgage right 
under Ex P-4 vvas acqurred by the first respondent for his sole and exclusive benefit 
or vrhether ıt became the yoınt property of the tvvo brothers “The alternatıve reltef 
yvas that ın the event of the Court holdıng that the plamtiff Meyyappa vvas not 
entıtled to a yoimnt right in the usufructuary mortgage, Ex P-q4, a decree should be 
-passed agaınst the present appellant for half the amount covered by Ex P-g 1In 
the determınatıon of thıs question, itels diflicult, to see hovv the first respondent 
had any ınterest Müeyyappa”s alternatıve contentıon vvas that if the present 
.appellant vvas found to havc recovered the v”hole amount under Ex P-g he (Mey- 
“yappa) vvas entıtled to a half share thereın and that therefore he should be given 
a decree for that sum agaınst the present appellant "The first respondent had no 
interest vvhatever ın the determınatıon of this question He vvas a co-sharer in 
the amount covered by Ex P-z, the orıgınal deed of usufructuary mortgage If 
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ıt vvas found that the present appellant had not recovered any amount under 
Ex P-g, Meyyappa. vvould fail Tf, on the other hand, he vvas found to have recovered. 
the vvhole amount, the plamtıff vvould be entitled to get half that amount VVhether 
It vvaş the one or the other, ıt vvas no concern of the appellant and he vvas not 
ınterested in the determinatıon of that question “There vvas therefore no conflict 
Of interest betvveen the appellant and the first respondent as co-defendanits in O.S. 
No ro of rıg36 VVe may also mention the gröund vpheld by the lovyer Court, 
and that ıs thıs "The first respondent and the second respondent, hıs brother-ın- 
lavv vvere both exonerated by Lakshmana Rao, / , and the second appeal No g88 
of 1937 vvas dısmıssed agamst the tvvo respondents and thereafter Lakshmana Rao, /, 
called for a findıng vvhether the present appellant had recovered the amount due 
under Ex P-o "Th€ findıng vvas returned in favour of Meyyappa and it vvas 
accepted by the learned Tudge After the second appeal v.as dısmıssed agaınst the 
present respondenis, they vvere no longer partıes to the furiher proceedıngs vvhich 
took place mn that suit At the tıme vvhen the decision vvas Tendered that the 
present appellant had recovered the vvhole amount under Ex P-g the present 
Tespondents vvere not partıes tö the actıon. On both these grounds vve hold that 
there can be no questton of zeə yudecala preventing the appellant from provıng that 
ın fact he did not recelve any amount under Ex P-o 

In the result, vve allov the appeal and pass a decree for the sum of Rs 8,685-6-s5 
vvith further interest at sıx per cent per annum from the date of the plamt upto 
the date of realısatıon agaınst the first respondent The first respondent vvill pay 
the appellant hıs costs here and ın the Bəvver Court “The second respondent vvill 
bear his ovvn coösts throughout 


KS R Abbeal allomed. 


IN THE HIGĞH COURT OF TUDICATURE AT MADRAS. 
PRESENT -—MR. TusricE CHANDRASEKHARA AIYAR 





Puliyadı Rayagopala Aryar . “i(fellant” 
Ü. 
Karuppiah Pandıthan by his authorised agent, Ganapathı Pandıthan Resbondent 
Transfer of Proğeriy Act (T V”or 1882), sectton 76 (x) as amended ın 1929 —Redemğötton decree— Mort- 


gagee to bay mesne brofits— Tender of amount— Morigagee not entiled to deduct amount bad tomards taxes 
after date of tender 


Under section 76 (?) of the Transfer of Property Act as amended ın 1929 the mortgagee ıs not 
entutled to deduct any amount vihich he had paid tövvards taxes from the mesne profits ordered to: 
be paid by hum to the mortgagor vrho has tendered the decretal amount under a redemptıon decree 


Suöbarao v Sarvarayıdu, (gaz) 44 ML) sı ILR 47 Mad 7 referred to 
Appeal agaınst the order of the Court of the Subordınate Tudge, Madura, 
dated Tst December, r944, in E P No 16 of igaq, in O S No 47 Of I94I 


S Ramasıvamı Asıyangar for Appellant 
Respondent not represented. 


The Court delivered the folloving 


TUDGMENT — This is an appeal against an order in execution, dısallovvıng to 
the appellant credit for public taxes, vvhich, he alleges, he paıd for the property 
ın respect of vyhich there vas a redemption decree The decree provides that the 
first defendant do pay to the plaıntıff mesne profits at Rs 65 per mensem from the 
date of the plaınt, namely, ıst August, ıg41 The public charges ın the shape 
Of taxcs for the house property mortgaged vvere paıd by the first defendant after 
the amount due under the decree vvas tendered "The Subordınate Tudge has 
held that the first defendant vvas not entutled to credit for the publıc charges He 
referred ın this connectton to section 76, sub-clause (2) of the Transfer of Property 
Ac: x 
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It vvas held in Sx)5arao v Saroarayudut, on the interpietatıon of the language 

,of the sub-clause, as it stood prior to its amendment in 1929, that the pəesition of a 
mortgagee after the tender could not be regarded as even vvorse than that of a 
trespasser and that, as a trespasser vvould be entıtled to"deductıon out of the mesne 
profits ın respect of payment of taxes, the mortgagee, even though he vvas to account 
dor the vvhole ofthe gross recerpts, must be sımilarly allovved credit for such payments. 
In Suö5a:ao v. Sarvarayudul, vvere to gövern us, the appellant must succeed. But 
the vıevv taken ın that decısıon vvas expressly supeiseded by the amendment ın 
1929, as a result of vvhich (he vvord “ gross ” vvas omitted before the vvord “ receıpts”” 

and the follovvıng vvords vvere added at the end of the sub-clause, zez , “ and shall 

not be entitled to deduct any amount therefrom on account of any expenses ıncurred 

after such date or tıme ın connection vith the mortgaged property ” 


There ıs no vvarrant for lımıtıng the vvord “ expenses ” to vvhat has to be spent 
in connectıon vvith the management and ın respect of the collection of rents and 
profits Clause (2) of the section refers to the publıc charges also as expenses, "The 
obyect of makıng the provisıons so strıngent agaınst the mortgagee ıs obviousiy to 
see that he does not delay the delrvery of possessıon by the adoption of some device 
or another " 

There ıs another dıffliculty ın this case  VVe are not at the stage vvhen the 
mesne profits are yet to be ascertaıned "They vvere fixed ın the prelımmınary decfee 
ıitself at Rs 6s per mensem and vve do not knovv vvhether publıc charges vvere not 
taken ınto account vvhen the amount vvgs thus arrıved at 


” "The vievv taken by the Subordinate Tudge is right and the appeal is dismissed 
but vvithout any order as to cösts, as the respondent is unrepresented. 


V.P.S . Aöböcal dismissed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT "—MnR UsricE HORVVTLL 


Devalrayu Subbamma Petihoner” 
0 

Devalrayu Madhavarao and others : Hesbondents. 

Günl Procedure Code (V of 1908), Order Ar, rüle 11—-Dismassal ef abbeal in 11mine—Ağğlıcatıon for 
amendment of decree—To sohuch Court to be made 

An order dısmıssıng an appeal ın kmine under Örder 4, rule ir of the Code of Civil Procedure, 
has precısely the same effect as an order dıismissing an appeal after notice under rüle 82 and an applı- 
catıon for amendment of the decree must be made to the Court vvhıch has dısmissed the appeal and 
not to the lovver Court vvhose decree has thereby been confirmed 

Petition ünder section ii5 Öf Act V of 198, prayıng that the High Court 

vvill be pleased to revise the order of the District Court, Kistna, dated ogth December, 
1944.ın G M P No ıgs of ıg44in A S No 184 of 942 


4 Raghamah for Petitioner 
B Lakshminarayana for Respondent 


The Court delivered the folloving 


TODGMENT — The petitioner applred to the lovver appellate Court for an amend- 
ment of the decree "The respondenis, hovvever, had filed a second appeal to this 
Court, vvhich vvas dismissed əz 2zzmene under Order 41, rule 1 “The question that 
arıses 1$ vvhether the decree to be amended ıs the decree of thıs Court ın second 
appeal or the decree of the lovver appellate Cöürt. "The lovver Court dismissed 
the applıcatıon for amendment on the ground that the applıcatıon should have 
been made ın thıs Court 


The learned advocate for the pefitioner, vvhile conceding that if notice had 
issued ın second appeal and the second appeal had been dısposed of after hearıng,, 
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then the amendment applıcatıon should have been made to thıs Court, argues 
that the dasmıssal of the second appeal zz /zməonze under Order 41, rule rı does not 
amount to a deciee 1t meciely dismisses the appeal, it is said, leavıng the decree 
of the lovver appellate Court in force 1n Muzisasamı Naidiu v Müumsisamı Redd, 
it vvas held that vvhen an appeal vvas dısmıssed zz /zzmene a decree had to be passed 
by the appellate Court and that decree superseded the decree of the lovver Court, 
It is hovvever argued that the lavv is növv different, because in the old Code, vvhich 
vvas in force vvhen Munasagamı /Vaidu v Munisamı Reddil,”vras decided, the appellate 
Court vvas required to confirm the decree ın dismissing the appeal “The vvording 
of Order 41, rule II says nothing about confirming the decree of the lovver Court 
It is argued that on account of this change ın procedure, it is no longer necessary 
to pass a decree after an appeal ıs dısmıssed under Order Ar, rule rı, and that 
therefore the proper Court ın vvhich to file an applıcatıon for amendment ıs the 
lovver Court . 


- Before referring to the one or tvvo cases vvhich have dealt vvith this question, 
it may be pornted out that the procedure ın thıs Court has been throughout unıform 
and vvas not changed vvhen the present Code of Civil Procedure vvas dravvn up. 
VVhen an appeal"is dısmıssed under Order 4f, rüle TT, a decree is dravrn up .in pre- 
cısely the same form as vvhen ıt is dısmissed after notice, except that necessarıly 
there ıs no recference to any advocate appearıng for the respondent and no mentıon 
of costs İIndeed, there ıs no difference in principle betvveen a dismissal in /rzmene 
and a dısmıssal after notıce, in cases vvhere it is nöt necessary to call upon the 
respondent to reply 


In Batuk Prasad Sıngh v Aşlıca Prasad Singh”, it vvas held that there 
vvas a fundamental dıfference betvveen, the lavv under the old Code and 
the lavv under the nevv Code that made obsolete the earlıer decisions of 
the Madras Hıgh Court ın Pıcluoayyangar v Seshayyangar8, and Munsiam .Naidu 
v. Munseoam: Redd 1 İt vras pointed out that ın Örder 41, rule 1, there is no 
mentıon of a decree, vvhereas in rulc 82 of the same order it is lad dövyn that the 
üdgment of the appellate Court may be one “ for confirming, varyıng, or reversing 
the decree ”” and that ın order to confirm the decree ıt ıs necessary for the appellate 
Court to dravv up a fresh decree İt vvas also argued then that rule 35, vvhich 
descrıbes the form that a decree should take could not apply to orders passed under 
Order 4, rule ir, because ”some of the provisions of rüle 35 vvould not apply to 
appeals dısposed of zz /zməone It seems to me, hovvever, that an order dismissing 
an appeal ıs a decree vvithin the meaning of section 2 (2), because it is a formal 
expressıon of an adyudıcatıon vvhich conclusively determines the rights of partıes 
It seems to me not to make any difference that notıce does not go to the respondent 
for a notıce to respondents vvill only be necessary if the Court thinks it necessary 
to hear the respondents ın order to determıne the questions that arıse ın the appeal, 
Eeven vvhen an appealıs admıtted, it is notalvvays that therespondent ıs called upon 
to reply , and the fact that ıt mıght not be necessary to hear the respondent cannot 
make the decısıon any the less a final determınatıon of the rıghts of the partıes 
İt also seems to me that if an appealıs dısmıssed, that dısmıssal entails a confirmatıon 
of the decree of the lovver Court , for that ıs clearly the effect of ıt. If an order 
passed under Order 4r, rule ır is a decree and confirms the decree of the lovver 
Court and rule 35 applıes to orders passed under Order 4f, rule 11, then it vvould 
seem that the decree so passed ın appeal vvould supersede the decree of the lovver 
CÇourtin the same vvay as if notice had gone to the other sıde 


Although there ıs great deal to be said for the argument in Bağık Prasad Singh 
v. Ambıca Prasad Sıngh?, yet that authority does not seem to me suüfficeent to vvarrant 
my holding that the procedure consistently adopted by this Court is vrong "The 
above vtevv of the Patna Hıgh Court agrees vvith that held ın the Bombay High Court 
and ın Nagpur , but ıt ıs not the vievv of the Calcutta, and other High Courts. 
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This Court has, 1 beleeve, alvvays presumed, even if it has not decided, that an order 
dısmıssıng an appeal under Order 4ı, rule ir has precisely the same eflect as an 
order dısmıssıng an appeal after notice under rule 82 


The petıtıon is dismissed vvith: costs, 
. X.S. ER ra Petihon dismassed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT —SIR ALFRED HENRY LTONEL LEACH, Cöref Tuüstüce AND MR VusricE 
LAKSHMANA RAo 


A E Subramanıa Ayyar R .. Aböellant” 
0. 
S S Ramasveamı Ayyar and apother . .. Fesbondenls 


Madras Günl Rules of Praciıce, rules 157 and 159 —Değosit under rule 8g of Order 21, Cüvl Procedure 
Code—Last day for debosit the reobening day of the Court—Reobening: day, a Saturday and a bank holiday — 
Apbblacatıon and lodgment: schedule filed on reobening day —Chalan i$sued on next voorling day —Değosit in bank 
on the same date—İf mnthin hme—Pethdoner, if bound to have abbled under rule 159 and değosited the amount 
m Court o 


A petıtıoner under Order or, rule 80, Civil Procedure Code, had time until ist Tüly, 1944, in 
vvhıch to make the deposıt as requıred by that rule "The Court reopened on st luly, 1944, vvhich 
vvas a bank holıday On the reopenıng day the Tudge of the Court usually sıts only for a short 
tıme, but does not post any cases for hearıng “The office of the Court closed at z PM , asıt vvasa 
Saturday "The petitioner filed on ist İuly, 1944, an applıcatıon under Order ər, rule 89 and the 
lodgment schedule for the amount to be deposıted” But the chalan vvas not ıssued until Monday, 
ard Tuly, vyhen the bank reopened On that day the petiutioner collected the chalan and paıd the 
money ınto the bank (On a contention that the deposit vvas then out of time and that the 
petıtioner should have follovved the permissive coyrse prescribed by rule 59 of” Civil Rules of 
Practıce, 


Held, that the petıtıoner did all that could reasonably be expected of him and that rule r59 
of the Civil Rüules of Practice vvas not in the circuümstances of the case a bar to the reltef asked 
by hım “The petttioner vvas nöt in a position to make an applıcatıon under rule 159 vvhich he 
could have made only if the Vudge vvas present to grant leave to pav the money ınto Court 

Appeal under clause r5 of the Letters Patent agaınst the yudgment and order 
of the Hon”ble Mr Tustice Shahab-ud-din, dated iqth September, 1945, and 
passed ın A A O No 4094 of ı944, preferred to the Hıgh Court against the order 
of the City Civil Court, Madras, dated qth September 1944, and made mn E A. 
No rogg of rg44.ın E P No 748 of ıg43 in S C No 6286 of 1942, on the file 
of the Court of the Small GCauses, Madras 


T C A Bashyam for Appellant 


D Ramasısvamı Azyangar, T S .Nagasıtam Aıyar and KE Varadachar: for Res- 
pondents 


The Tudgment of the Court vvas delivered by 


The Cheef /Tüstüce — This matter vvas decided against the appellant ın the Courts 
belovv on a technıcalıty VVhen the facts are fully understood, vve are of the opinion 
that there ıs no reason vvhy the technıcalıty should prevail and that on the merıts 
the decısıon should be in favour of the appellant 


The first respondent obtaıned a money-decree against the appellant ın the 
Court of Small Causes, Madras, and ın execution proceedings in the City Civil 
Court attached a house belonging toethe appellant "The first respondent holds 
a mortgage over thıs property as security for a loan of Rs Tr,ooo granted by him 
to the appellant "The first respondent asked that the property be sold subyect 
to hıs mortgage İt vvas sold on this condition on the ö?7th April, 1944, and vvas 
bought by the second respondent, vvho ıs the paternal uncle of the first respondent. 
The amount payable under the money decree vvas Rs 217-12-6. 

The City Civil Court closed for the summer vacatıon on the ist May, 1944, 
that ıs, three days after the sale (İt reopened on the ıst Tuly, 1944, vyhich vas a 
Saturday and a bank holıday VVe have ascertaıned that ıt is the practıce of the 
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City Civil Göürt yüdge to sit for a short time on the reopenıng day, but he does 
not post any cases for hearıng On Saturdays the office of the Court ıs closed at 


2 PM . 

The appellant vvho is the yudgment-debtor, had time until the ist Tuly, 1944, 
ın vihich to make the deposit requmred by Order 21, rule 89 of the Code of Civil 
Procedure vrhen applyıng under that rule for an order settıng asıde the sale The 
appellant decided to take advantage of the rule and on the rıst İuly, 1944, sought 
to deposit the decretal amount, plus the 5 per cent solatıum The total amount 
came to Rs ə2g6-7-6 

Rule ıs7 of the Civil Rules of Practice lays dövrn the procedure vrhich a 
yudgment-debtor shall"follovv ın such cırcumstances “The rule reads as follovvs " 

““ A person desirous of pavıng money into Coürt, hereınafter called the payer, shall brıng into 
Court a lodgment schedule ın Form No 57, headed vvith the cause title of the suit, appeal, or matter, 
and the partıcular account thercın, ıfany, to vyhich the money is to be credited, and statıng the decreec 
or order, if any, ın pursuance of vhıch the payment ıs made, or the reason for the payment, and the 
several sums and the total amount to be paıd ınto Court An order for lodgment and counterfoıl 
receıpt, in Form No: 58, statıng the date of ıssue, and bearıng a serial number shall then be filled 
ın, except as to the date of payment and the sıgnature of the receıvıng officer, by the officer of the 


Court, and ıssued to the payer ” 

At noon on the ıst Tuly, the appellant consulted an advocate and as the result 
of advıce received from him he filed an applıcatıon under Order 21, rule 80, and 
the lodgment schedule, but the chalan vvas not ıssued until Monday, the rd Tuly, 
vyhen the bank reopened On that daş he collected the chalan and paıd the 
money ınto the bank İt is said that he vvas then out of tıme because he should 
have follovved the permıssıve coyrse prescriıbed by rüle 159 and did not, That 
rule ıs ın these terms : 

“e1f the bank or the treasury ıs closed, the money may, vuth the leave of the fudge, be patd to 

the officer of the Court, ın such case the lodgment schedule shall be endorsed vvith a recempt to be 
sıgned by the Yudge, and the amount shall, on the next day on vvhıch the bank or treasury $ open, 
be sent, together vvith an order and counterfotl receıpt, by the oflicer of the Court to the bank or 
treasury officer, vvho shall return the saıd recerpt to the Court” 
The City Civil Tudge held that it vvas oblıgatory on the part of the appellant to 
have acted ın accordance vvith this rüle and consequently he dısmıssed the applı- 
catıon for an order settıng the sale. In the course of his yüdgment the learned 
City Civil Tudge said thatəthere vvas consıderable force ın the contentıon raısed by 
the respondents that on the rst Tuly, the appellant had not the Rs. ə36-7-6 available. 
"This observatıon ıs not supported by any evidence As the money vvas paıd as 
soon as the bank reopened on the Monday, the only reasonable conclusıon vvas 
that the appellant had the moneyon the Saturday (Itıs very unlıkely that he vvould 
have filed the applıcatıon and brought ınto GCourt the lodgment schedule if he 
had not the necessary funds avaılable. On the other hand, the appellant has 
stated ın evidence that he had Rs, go in his possession "That evidence should 
certamly have been accepted. The City Civil GCourt Pudge did not, hovvever, 
base hıs decısıon on the respondent”s contentıon ın this connection He dısmıssed 
the appellant”s applıcatıon solely on the ground that rule ig had not been com- 
pled vvith He expressed the opinion that the appellant could have paıd the money 
to an officer of the Court entıtled to recerve ıt The money could only have been 
paıd ınto Court vyith the leave of the Vudge hımself 


The appellant appealed to this Court,agaınst the order dısmıssıng hıs applı- 
cation The appeal vvas heard by Shahab-ud-dın, / , vvho agreed vvith the City 
Civil Court Tudge that it vvas ıncümbent upon ihe appellant in the circumstances 
to have applıed under rule 159 for leave to pay the money ınto Court on the ıst 
Tuly asit could not be paid into the bank on that day. 

VVe are certaınly not satısfied that the appellant vvas ın a position to make ah 
applıcatıon under rule 159 “The ındıcatıons are that he vvas not He has svvorn 
to an affidavıt to the effect that the Vudge rose at ı PM , and vve accept the statement, 
əyhich is in accordance vvith: the probabilities, İn his order dismissing the appel- 
1ant”S applıcation the.Pudge-has -not-said that-he-vvas there to: deal vvith an applı- 
cation under rule 159 vvhen the appellant brought to ihe office the applıcatıon 
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under Order or, rule 89, and the lodgment schedule (If the Tudge vvas not then 
present, ıt vvas ımpossıble for the appellant to take advantage of rule ısg. Mr, 
D. Ramasvvamı Aiyangar on behalf of the first respondent has very properily con- 
ceded that, if the Tudge vvas not there to grant İcave to pay the money into, Court, 
the appellant vvas entıtled to ignore rule 159, and under such circumstances the 
payment of the money ınto the bank on the Monday vould be vvithın time, 


VVe consıder that the, appellant dıd all that could reasonably be expected 
of hım and that rule T59 is not in the circumstances of the case a bar to the rellef 


asked for by hım. 
VVe allovv the appeal vvıth costs here and ın the Courts belovv 
Vs. ə Abbeal alloued. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
6.PRESENT MİR QTusricE KUPPUSVVAMI AYYAR. 


Nımmagadda Ramaseshayya .. Pehitioner ” 

Official Acts—Presumblion—O fetal notificahon—İnfringement of—P resumğtion of büblicatıon in the manner 
brescribed—Same erson günng: direction for büblication and. actually signıng it— No need: for further eondence 
(o brope the correctness of officual act 


VVhere ın a case the prosecutıon has not let ın evidence to prove that the order infrınged has 
been publıshed ın the manner ın vvhich the officer vvho passed the order had directed it to be published, 


Held, that because the person vvho ıs said to diave directed the notification to be published and 
the person vvho sıgned the notification vvhich vvas actually published in the official Gazette happened 
to be the same person, the Court vvas yustified vvithout any further evidence in actıng on the presumption 
that ıt vvas dırected to be publıshed ın the manner ın vifuch ıt vvas published 


Public Prosecutor v .Narayana Reddr, (1945) 1 MÜLT o7ş, Emğeror v Krishna Chandra, ILR. 
(1945) AİI 682 and Zeshe Günlt v Emberor, AT. 945 Bom 368, distingusshed 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayıng 
that the Hıgh Court vvili be pleased to revise the yudgment of the Court of the Sub- 
Dıvıisıonal Magistrate, Ellore, dated ə24th August, 1945, in CA (No 28 of 1945, 
preferred agaınst the yudgment of the Court of the Statıonary Sub-Magıstrate, 
Ellore, dated röth Tune, 945, in CC No 1609 of 1944 


AV V Bİ: ankara Rao for Petitioner 
The Public Prosecutor (V EL. Etkira)) on behalf of the Orovn 


The Court made the follovng 

ORDER —İ he only point urged before me ıs that ın this case the prosecutıon 
has not let ın evıdence to prove that the order ınfrınged had been published in the 
manner ın vvhich the officer vvho passed the order had directed it to be published 
and consequently the prosecutıon must faıl Reliance vvas placed for this on the 
decısıon of this Court in Paölc Prosecutor v Narayana Reddin mn this case evidence 
has been let ın as to hovv the notification has been published Tt has been published 
ın the Fort St George Gazette, dated 8th Tune, 1943, and the notification is sıgned 
by the Commissıoner of Civil Supplies "The person vvho is said to have directed 
the notıficatıon to be publıshed ıs also the same person. "The person vvho has 
prescrıbed the manner ın vvhich the notificatıon has to be published has himself 
sıgned the notıficatıon vvıch is published in the Fort St, George Gazette “The 
manner of publıcatıon must hence be presumed to be ın the manner ın vvhich it 
vvas publıshed ın the Fort St George Gazette İn this case it has not been suggested 
ın the cross-examınatıon of the “Tahsıldar that the ofücer vvho passed the order 
dırected it to be published in any different manner "There is also the usual pre- 
sumptıon of ofhcial acts, that offical act has been done properly "The lovver 
Court vvas yustified vuithout any further evidence in actıng on the presumption 
that ıt vvas dırected to be publıshed ın the manner ın vvhich it vvas published "This 
aspect of the case has not been consıdered by my learned brother ın Pubizc Pzrosecutor 
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v /Varayana Redd:1, My attention has also been dravvn to one rüling of the Allaha- 
bad High Court m Erağeror v. Krishna Chandra? and to the decision in Zesle Günli v. 
Ermğeror8. "Yhete is nothing to indicate that in any of those cascs there vvas any 
notificatıon published vvhxh vvas proved or that the notification vvas signed by the 
same officer vvho has dırected the manner ın vvhıch it vvas to be published mn 
these cırcumstances, 1 do not thınk those tvvo rulings have any applıcatıon to the 
facts of the present case pə 
İn the result this petition fails and is dismissed 


KG Pettion dismissed. 


IN THE HIĞH COURT OF TUDIĞATURE AT MADRAS. 
PRESENT — SR ArrRED HENRY LıoNEL LEACH, C/zef Tuüsüce Ap MR. VusTicE 


LAKSHMANA RAo. : 

Mokshagundam Nagabhushanayya and others ... Aböellantş” 
0, 

Pasam Kotayy£ and others ... heesbondenis. 


Eimitaton Act (IX of igo8), Azücle 4? —Order under sub-section (6) of section 145, Criminal Procedure 
Code—Revtston to High Court—Örder dismassıng in limine—Order of the Magistrate the final order enthin the 
meanıng of Arücle 4/7 of the Limitation Act and not that of the High Court, 


VVhere an order of a Magistrate passed under section 145 (6) of the Criminal Procedure Code is 

not modifted by the High Courtin revision, it is ihe final order vvithin the meaning of Article 47 of 
the Lımıtatıon Act If the applıcatıon for revision is accepted, and the Magistrate”s order is set 
asıde, then hıs order ıs no longer the final order , but until it is set asıde or modified, it is Hence 
v/hen a revision against an order of a Magfstrate passed under sub-section (6) ofsection 145, is dismissed 
by the High Court iz kmine it is the order of the Magıstrate and not that of the Hıgh Court that ıs the 
final order vvithın the meanıng of Article 47 of the Limitatıon Act, 
Appeal agaınst the yudgment and decree ot Happell, / , dated roth Tuly, 1945, 
in S A No 2o7z of 1944, preferred agaınst the decree of the GCourt of the 
Subordinate Tudge, Kurnool, in A S: No 16 of 1944, preferred against the 
decree of the Qourt of the District Münsiff, Markapur, in Ö S No 299 of i942 


ZK Kotayya for Appellants. 
E Subbarao, P Ram Redd: and K Ramamurth for Respondents. 
The Tudgment of the" Court vvas delivered by 


The Chef “ustce This appeal raises an interesting question of lavv, VVe 
consıder that the correct opınıon vvas expressed ın the yudgment under appeal. 


The plaımtıff and defendanis 1 to 5 vvere the ovvners of a parcel of agrıcultural 
land measuring 2 go acres In 1989 there vvere proceedings under section 145 
of the Code of Criminal Procedure As the result of the inqurly the Magistrate 
held that the sıxth defendant vvas ın possessıon, and passed an order under sub- 
section (6) of the section “The order, vvhich is dated the röth Vanuary, 1930, vvas 
passed agaınst defendants r to 5 alone "The plaıntiff vvas not a party to the pro- 
ceedıngs under section 145 Defendants ı to 5 filed an applıcatıon in this Court, 
asking for revision of the Magistrate”s order "This applıcatıon vvas reyected əz Emine 
by an ordef dated the ısth August, 1939 "The suit out of vyhich the appeal arıises 
vvas filed on the göth May, ı942: "The plaıntıiff asked that possession be given to 
him and to his co-ovvners Article 47 of the Limitatıon Act provides that a suit 
Of this nature shall be brought vvithin thre€ years of the date of the final order ın 
the case It can only be brought by a person bound by the order Te plaıntıff 
vvas not bound by the order and he had the rıght to suc vvithout regard to Article 47.5 
but if the final order vvithın the meanıng of the Artıcle is that passed by the Masgıs- 
trate on the röth İanuary, 1989, the suut vvas out of time so far as defendants 1 to 5 
vvere concerned On the other hand, if lımıtatıon runs from the date of the dısmıssal 
of the applıcatıon for revısıon, the vvhole suit vvas m time The District Münsiff 
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held that so far as defendants I to 5 vvere concerned the suıt vvas out of time and 
therefore merely gave a decree to the plaıntıff for hıs share of the propertiy "Ihe 
decree passed by the District Münsif vvas confirmed by the Subordinate yudge 
and by Happell, / , on second appeal "The present appeal ıs by defendanis Iı to 5 
İrom the yudgment of the learned Tudge 

. — The District Münsif and Happell, 7, relied on the follovung observatıons 
of Sadasiva, Aryar, / , sıttıng vith Napier, ) , in Vensgoğala Müudalı v Venkatasubluah 
Chettyl.. " 


““T need not say that vvhere the order on a revtevr petition as distingüished from an appeal petition 
merely refuses to ınterfere vvıth the yudgment or order sought to be revtevved or vvhere an appeal ıs 
not entertaıned at all, though filed, the orıgınal decree or order is and continues to be the subsisting 
and final decree or order İn thıs respect an order reyecting a revlevv petition stands on a different 
footıng from a, decision passed on appeal confirming the lovver Court”s yüdgment and dismissing 
the appeal İf the decısıon on revtevv or revision does interfere vvith the original decision, the former 
decisıon becomes the only subsisting öşder and stands on the same footing as the decision passed in 
a competent appeal İt vvill in that case become the startıng point for lımitatıon ” 

It is true that these observatıons vvere ın the nature of oğvfer dicla $ but for reasons 
vyhıch vve shall presently state, vve agree vith them 
( — “SEhe learned Advocate for the appellants contends that an applıçatıon for revision 
must be placed on the same footıng as an appeal vvhich is summarily dismissed 
under the provisions of Order 4ı, rule II of the Code of Civil Procedure "The 
decree vvhıch gives the startıng point for İrmitatıon is the decree of the appellate 
Court vvhich in effect embodies the decree of the trial Court In this connection 
the yudgment of a Full Bench of this Qourt in Cözdambara .adar v Rama .Nadar? 
and the yudgments of the Prıvy Council in Raşa of Ramnad v Kamıd Rovethen$ and 
Nagendranath De v Sureshchandra De“ have been cıted 

In Cidambara .Nadar v. Rama .Vadar? this Ğourt held that the term “ appeal”” 
in Article r8o (2) ıs not used ın a restrictive sense so as to exclude revision petitions 
and the expressıon “ the appellate Court ””ın this artıcle is not confined to a Court 
exercısıng appellate, as opposed to, reviısıonal povvers İn arrıvıng at this decision 
the Court had regard to vvhat the Tudicial Committee had said ın Faya of Ramnad 
v KRamıd Romothen$ and .Nagendranath De v Sureshchandra De$. Tn the former of 
these tvvo cases Lord Dunediın ın delrvering the yüdgment of the Board, observed . 

“ From thıs yudgment an appealın the form approprıate to such a case from the Munsiff”s Court, 
£.e , cıvil revision petition, vvas preferred to the Ehgh Court of Madras” 

In .Vagendranath De v Sureshchandra De, ın delivering th€ yüdgment of their Lordships 
Sir Dınshah Mulla saıd 


““"There ıs no definıtion of appeal ın the Code of Civil Procedure, but their Lordships have no 
doubt that any applıcatıon by a party to an appellate Court, askıng it to set asıde or revise a decision 
of a subordınate Court, is an appeal vvithin the ordinary acceptatıon of the term, and that ıt ıs no 
less an appeal because it is ırregular or incompetent "The i92o appeal vvas admıtted and vvas heard 
ın due course and a decree vvas made upon ıt,” 

“These yudgments do vvarrant the assertion that there ıs an analogy betvveen a revision 
petition and an appeal, but it does not follovv that an order dismissing əz /zmöne 
an applıcatıon for revision of an order passed under section 145 (6) of the Code of 
(iriminal Procedure is. a final order vvithin the meaning of Article 4/7 of the Limi- 
tatıon Act Before the deletıon of sub-section (3) of section 485:in 1928, the High 
Court had no povver under the Code of Criminal Procedure to hear an applıcatıon 
for revisıon Of an order passed under section 145 As the result of the deletion 
of that sub-sectıon an applıcatıon for revision does he under the Code, but the 
applıcatıon ss still göverned by secttons 485 to 440 of the Code of Oriminal Procedure. 
Sectıion 440 expressiy states that no party has any rıght to be heard, eıther personally 
or by pleader, before any Court vvhen exercısıng its povvers of revision “Eherefore, 
vvhen a petıtıon for revision 1 presented, it is open to the Vudge before vvhom it 
comes to read ıt through and, if he thinks fit, he can dısmiss it vuithout hearıng any 
one İn the present case the advocate vvho presented the petitıon vvas heard, but 


ı, (igi) İL. g9 Mad rıigö ILR 4o Mad ss: (P C.). 

2 (1937) 1IML 1453 ILR (997) Mad. 4 (1982) 63 M.L. 829.LR s91A 283: 
66 (FB 2 LL R. 6o Cal r(PC). 
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this makes no difference to the effect of the order of dısmıssal. The application 
vvas dısmissed because on the face of the petition there vas no scope for the exercise 
of the Courbs revisional povvers, vvhich means that the order of the Magistrate stood 
entirely. untouched : . 

VVe are unable to accept the suggestion that ın such a case as the present, 
there ıs an analogy betvveen a revısıon petition and an appeal The order dis, 
"mıssıng an applıcatıon of this natur€ dees not mean the substitution of the order of 
the High Gourt for the order of the Magıstrate and therefore ıt cannot be $aid to 
ıncorporate his order, "The real analogy is vvhen the Court dismisses an applıcatıon 
for revlevv VVhen it does so, the decrec sought to be revtevved stands and an appeal, 
if one İtes, is from the decree, not from the order refusıng to revievv 

There ıs another Tactor Sectton 145 of the Code of Criminal Procedure 
contemplates tvvo orders, a prelımınary order under sub-section (1) and a final order 
under sub-section (6). Article 47 of the Limitations Act applıes to the second order. 
Of course, if the applıcatıon for revision is accepted and the Magıstrate”s order İs 
set asıde, hıs order"is no longer the final order ş but until it is set asıde or modifiled, 
ıt 18 . 

VVe hold that vrhere an order of a Magiıstrate passed under section 145 (6) 
of the Code of Criminal Procedure is not modified by the High Court in revision, 
ait is the final order vvithin the meaning of Article 47 of the Limitation Act. 

The appeal fails and must be dısmissed vvith cöstsiin favotir ofthe sixth defendant. 

Vs Aöbeal dısmissed, 





IFULL BENCH1 
IN THE HIGH COUR? OF VUDICATURE AT MADRAS. i 
PRESENT — IR AırRED HENRY LuONEL LEACH, Cizef .Tustice, MR Vusricr. 
LAKSHMANA RAO AND MR İYusrice Kunzi RAMAN 
Narayanan Nambudrıpad . . Aöğellant” 


Ü, 


Beepattumma . .  Ftesbondent. 


Landlord and tenant—Sut to enforce bayment of rent bayable in kind—Landlord, if enhiled to demand 


Fə TUM of baddy as on the date of sut— Price rüling on date iohen baddy should have been deliered müsk 
€ accebie 


P VVhere the landlord ıs sumg"to enforce the payment of rent ın a case vrhere rent ıs payable in 
kınd, he must accept the price rüling on the date vvhen the paddy should have been delivered to. 
him and ss not entitled to demand at the market price of paddy ruling. on the date of the institutlon 


“of the surt 

Appeals under clause I5 of the Letters Patent agaınst the yudgment and decree 
of Chandrasekhara Aryar, 1., dated ?th May, 1945, ın S A Nos. ıg76 and 389 of 
1944 and AAA O No əql of 1944 preferred against the decree and order of the 
Court of the Subordınate Tudge, South Malabar, at Palghat, ın A S No 176, etd., 
Of 1949 respectıvely preferred against the decree of the Court of the Dıstrict Munsiff, 
Palghat, ın O S..No 1?o of 1948, etc 

P Govnda Menon and T. C Raghavan for Appellant 

C K. Vaıstoanatha Aıyar for Respondent 


The Tudgment of the Court vvas delivered by 


The Chef .Tustice —Yhese three appeals, filed under clause ış of the Letters. 
Patent, all raıse the same question, namely, vehether in a case vvhere rent is payable 
ın kind and the landilord is sumng to enforce payment he is entitled to take the market 
prıce rulıng on the date of the ınstıtutıon of the suit or vvhether he must accept 
the prıce rulıng on the date vvhen the produce should have been delivered to him. 

Under the leases ın suit the rents vvere payable ın terms of paddy and vvere 
to be delivered at the granary of the landlord on the due date The Distriet 
Munsiff held that the landlord vras entitled to the market price ruling on the dates 
vvhen proceedıngs vvere ınstituted. On appeal by the tenants the Subordınate 
Tudge held that the prices to be taken vvere those ruling vvhen the rents fell due : 
5:50 0000000 06 0 000 ıı ə ə r o 
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and vvith this vievv Chandrasekhara Aiyar, / , in second appeal agreed “These appeals 
are İrom hıs yudgment “The appeals have been heard together and can be dealt 
vvith ın one yudgment 

There are numerous decısıons of Tudges of this “Court sitting alone vvhich. 
support the yudgment of Chandrasekhara Aıyar, ) , but there ıs a Bench decision 


əvhich apparently rüns to the contrary İn none of the cases has the question of 
lavv novv under discussion been really discussed 


The first decision given vvas in Paramesioaran .Vambudribad  alıas .Narayanan 
Thrathar .Nambudrğaa v Subramama Aıyar3, vrhich vvas a second appeal heard by 
Horvull, / “The main question there vras vvhether section 5 (2) oftthe Malabar 
Tenancy Act applıed vvhere the rent vvas payable ın kınd İt vvas held that it 
dıd not apply İt is accepted by both sides here that the decision on this question 
ıs correct “The learned Tudge vvent on to state that vvhere rent has to be paıd ın 
kınd at a partıcular place and fhe tenant does not deliver the paddy, the landlord 
ıs entitled to its valuc according to the market price at the time of “ the breach”. 
The learned Pudge gave a decısıon to the same effect ın Acluzan .Nayar v Madhavan 
/Vayar? and agaın ın the unreported case of Ammalu Amma v. Kandan .Narayanan 
Vambuduğad$ Vhe same vtevv vras taken by Somayya, / ,ın P”P V: Runhiraman 
v K 1 V Runhuramant and ın the unreported case of Zonthasıoımı Pulla: v. 
/Varayanan .Nambudribad5 1n Meghni Gobalı Sat v A S Kalyam Ammal$ also un- 
reported, Bell, 7, agreed The İearned YVudge vrhose yudgment is növv under appeal 
had expressed thesame opınıon ın Runhachummav Manavedan alıas Val: TDüirumalğad”. 

The case decided by the Division Bench is Chandukutt Nambiar v Kalhar Kutiy8, 
vvhich vvas heard by YVVadsvvorth and Patanyalı Sastrı, 17 “There the question 
vvas vvhether the Courts belovv vvere right ir? fixıng the commutatıon rate vvıth 
rcference to the terms of section 5I (2) of the Malabar Tenancy Act or vvhether 
the plaıtıfis vvere entitled to a decree based on the market prıce of the produce 
rulıng on the date of the plamt “The learned TVudges accepted the vtevv taken 
ın the carlıer cases on the question of the applıcabıilıty of “section si (2) and 
therefore decıded that the plaıntıffs vvere entitled to convert the rent at the market 
prıce prevaılıng on the date of the suit Apparently there vvas no argumenton 
the questıon vvhether the proper rate vvas that prevaılıng on the date fixed for the 
payment oftherent 

It vvould appear that Somayya and Horvvill İV”, accepted the market prıce 
rulıng on the date vvhen the rent should have been paıd on the ground that there 
vvas a breach of contract by the tenant and therefore ıf vvas a matter of assessıng 
damages  VVıth great respect, vve do not consider that this is a correct aspect, 
The questıon is vvhat ıs the landlord entitled to in money in heu of the paddy 
vvhıch should have been delivered to him at the end of the year of tenancy. 
Obvıouslİy, the landlord cannot maıntaın a sutt for specific performance , he cannot 
ask the Court to direct that the tenant shall deliver to him so many measures of 
paddy VVhen the tenant faıled to deliver the requimred amount of paddy on the 
due date, the landlord had the rıght of sumg for the recovery of its value as on that 
date and that ıs all he ıs entıtled to He cannot ımprove his position by siting 
on hısrights İn these cases the landlord vvishes to have the rate ruling at the date 
of plaınt because the market prıce of paddy has greatly ıncreased ın the meantıme. 
VVe can vvell rmagıne that if the prıce had fallen, a claım for the market price rulıng 
on the date due for payment of the rçnt vvould have been urged vvith much stronger 
emphasıs 

VVe hold that the landlord ıs not entitled to recover anythıng morethan the value 
of the paddy at the rate rulıng vvhen the paddy should have been delivered to him. 

Tt follovvs that these appeals must be dısmıssed vvith costs but confined to the 
costs ın LPA No 668 of ı945 


Vs — - Abbeals dismassed, 
ı (1944) 29 MLT 84 5 S A No 683 of ı944 
o (ıg4ş) 9 MLİ ış 6 A A A O Neo soz of 1944 
3 8 A Nos 941and 942 Of 1944. 7 S A Neo, töti of 944. 
4. (1945) 1 MLİ 9336 8 (ıg45) ə ML göt 
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i IN THE HIGH COURT OF TUDİCATUÜRE AT MADRAS. 


PRESENT —SIR ALFRED HENRY LıONEL LEACH, Clvef /7ustice AND MR. Vusriam 
LAKSHMANA RAO 


Andal Vaıdyanathan . Aöğellant” 
0 . 
Abdul Allam Vaıdya .” Fesbondent. 


Söecəal Marnage Act (İİT of 1872), sections 16 and 1y——Marnage of a Hindu Brahmın müh a Handu 
non-Brahmın lady under the Act—Husband becoming a Mahomedan— V”ife called uğon to embrace Mahomedan 
-fath-—Refusal—Sınt to declare marmage dissolved— Marmtaabılıty —P rober remedy 
: If tvvo persons vvere married under the Special Marriage Act and one of them becomes converted 
to Islam, the marrıage could”only be dıssolved under the provısions of the Indian Divorce Act 


A Hındu Brahmın marrıed a Hindu non-Brahmın lady under the Special Marriage Act on 
the ışth May, 19834 In May ıg4q, the husband became a ,Mahomedan and called upon hıs vnfe 
to embrace the Mahomedan faıth On her refusal, he filed a suut for a declaratıon that the 
marrıage betvveen him and the defendant had become dıssolved On a question as to the maintaına- 
“bility of such a suit, 

Held, that the Special Marriage Act only contemplates mönogamy and a person married 
“under the Act cannet escape from its provisıons by merely changıng his religion "The provisions 
of section 16 of the Act makes thıs clear beyond all doubt and section iy provides the only means 
ifor the dıssolutıon of a marriage or a declaratıon of its nüllity "The marriage vras not a marrıage ın 
the Mahomedan sense vvhich could be dissolved in the Mahomedan manner., İt is a statutory 
mmarrıage and can only be diıssolved in accordance viuth the statute 


Appeal agaıst the decree of the Court of the Gity Civil Tudge, Madras, in 
O. S No 416 of 1944 d 


S G Rangaramanışam and M  Balachandrudı for Appellant 
The Advocate-General (£” Raşah Asyar) amıcıs cunae. 
The Tudgment of the Court vvas delivered by 


The Chief Tuüsüce —TVhe appellant vvho is a Hindu non-Brahmın vas married 
under the Special Marriage Act (Act İİİ of 872) on the işgth May, 1934, to the 
respondent vvho vvas then a Hındu Brahmın A daughter vvas born to the partıes 
some tvvo years later 1In the month of May 1944, the respondent became a Maho- 
medan and called upon bıs vnfe to embrace the Mahcmedan faıth She refused 
to do so and consequently the respondent filed a suit in the City Civil Court for 
a declaratıon that the marrləge betveen him and the appellənt had become dus- 
solved "The prıncıpal Tudge of the City Civil Coöurt tried the case and came to 
the conclusion that the provisions of tbe Special Marriage Act did not preclude the 
operatıon of the personal layvv of a Mahomedan and therefore, as the appellant bad 
refused to embrace her husband”s religion, the maerriage müst be deemed to have 
been dıssolved "The defendant has appealed 

VVe have no hesitatıon ın statıng that the learned Prıncıpal Tudge misconstrued 
the relevant provısıons of the Special Marriage Act VVhen these are understood 
its abundantly clear that the marrıage betvveen the appellant and the respondent 
could only be dıssolved under the provısıons of the Indian Divorce Act, 1869 

The conditions required by section 2 of the Special Marriage Act vvere fulfilled 
in thıs case and the marrıage vvas solemnısed before the Regıstrar ın accordance 
vvıth section II Of the Act Sectıon 17 states that the Indian Divorce Act shall 
appiy to all marrıages contracted under the Special Marriage Act and any such 
marrıage may be declared null or dıssolved in the manner thereın provided and 
for the causes thereın mentıioned "The section also provides that it may be declared 
null on the ground that the marrıage contravenes one or more of the conditions 
prescrıbed ın clauses (1), (2), (3) or (4) of section 2 of the Special Marriage Act 
But beyond thıs ıt does not go As vve have already ıindicated, there vvas no contra- 
ventıon of section 2 


Section 16 of the Special Marriage Act provides that a person marreed under it, 
vvho, during the lifetime of his or her vvife or husband, contracts another marrıage, 


“C C C A No 49 of Ig45 sth March, 1946 
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shall be subşect to the penaltıes provıded in sections 494. and 495 Of"the Indıan 
Penal Code for the offence of marryıng agaın during, the lifetime of a husband or 
vrife, v”hatever may be the religion vrhich he or she professed at the time of the 
second marriage "EUherefore a person marrıed under" the Special Marrıage Act 
commuts bıgamy if he marrtes again during the lifetime of his spouse, and it matters 
.not vhat religion he professes at the tıme of the second marrıage 


Sectıons 22, 28, 245 25 and 96 indicate further great changes ın the personal 
lavv of a party to a marriage under this statute. Section 22 says that such a marriage 
of a member of an undivided family vyho professes the Hindu, Bhuddhist, Sikh or 
Tama religion shall be deemed to effect his severance from his family Section 28 
says that such a person shall have the same rıghts and bç subyect to the same dıs- 
abılıtıes in regard to right of succession to property as a person to vvhom the Caste 
Dısabılıtıes Removal Act, r8s0, applıes. Section 24. states that succession to the 
property of a person professınğ one of these religıons vyho marrtes under the Act 
and to the property of the ıssue of such marriage shall be regulated by the provısıons 
of the Indian Succession Act, 1865 Section 25.takes avvay the povver of adoptuon. 
Sectıon 26 gives the father of a man marrted under the Act the right to adopt a 
son under the lavr to vvhich he is subiect, if he has no other son”lıving 


The Special Marrıage Act clearly only contemplates monogamy and a person 
marrıed under the Act cannot escape from its provisıons by merely changıng his 
religion “The provısions of section 16 makes this clear beyond all doubt and sec- 
tion 17 provides the only means for thp dıissolution of a marriage or a declaratıon 
of ıts nullıty ” 

The Prıncıpal Tudge based his decision on the yüdgments in //iuncieyy Gürsel 
Khambhatta v Tessie Grant Khambatta1, and In the matter of Ramkuman? In netther 
case vvas the marrıage under the Special Marriage Act and the yudgments have no 
bearıng vvhatever on the questıon novv before the Court “İIhe question vvas con- 
sıdered by the Calcutta High Court in .Voor 7ehan v Eugene Tüscenko8 (İt vvas there 
said that there could be no doubt that if tvvo persons vvho vvere marrıied under the 
Special Marrıage Act subsequently became converted to Islam, the marriage could 
only be dıssolved under the provisions of the Indian Divorce Act, and Tt follovvs 
from vvhat vve have said that vve respectfully agree “The same vvould appiy even 
if only one of them became converted to İslam “To use the language of Svvınfen Eady, 
L1.ın Rexv Hammersmalh Suğerintendent Registrar of: Vlarriages Mür Anısaruddin Ex 
parte3, thıs marrıage is not a marriage m the Mahomedan sense vvhıch can be 
dıssolved ın the Mahomedan manner VVe may add that ıt ıs a statutory marrıage 
and can only be dıssolved ın accordance vvith the statute 

For these reasons vve allovv the appeal and dısmıss the surt vvith costs both 
here and belovv 


VVe are indebted to the learned Advocate-General, vvho has appeared as amıcıs 
curtae, for his great assıstance to the Court 


Vs Aböcal allomed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT —MR QVusricE HoRvvLL AND Mh.  UsricE KOMAN, 


.A. Sreenıvasa Charıar : Appellant” 
7 
T N Seshadrı Iyengar Resbondent, 


Indian Soldiers (Vahigatton) Act (İV of 929), secttons 6 and yo—Scoğe of —Soldier beg yumor member 
of gornt Hindu famib) managed by elder brother—Sale of family broberiy in execution of mörigage decree—Grounds 
“for settiag asıde 

In execution of a mortgage decree the famıly property of a yomnt Hindu family of tvvo brothers, 
the younger of vvhom vvas ın the army and gone overscas, vvas sold ın spıte of attempts on the 


rı (1g34) IL. sq Bom 78 3 (1941) 45 CVV N roq47 
2. (I8gı) ILR ı8 Cal 264 4. (ıgı7) ı KB 634 at 65, 
KA A O No 664 of 1944 gth Tanuary, 1946. 
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part of the latter to have the proceedıngs stayed. On an applıcatıon by hım to have the sale set 
asıde, . 

Held, hat vvhile section 6 of the Indian Soldiers (Latigation) Act permits the Court to refram 
from suspending the proceedings (£ the interesis of the soldier are identical vvith those of any other 
party and adequately represented by such party, section ro empovvers a Court to set asıde a sale 
if it is of opinton that it is in the interesits of yustice to do so As iin the circümstances of the case, 
the elder brother as manager of the lomt Hındu famıly had adequately represented the applıcant ın, 
the executıon proceedıngs, the ınterests of yustice did not requtre that the sale should be set asıde 


Appeal agaımnst the order of the Court of the Subordınate Tudge, Chingleput, 
dated Işth Tuly, 1944, in E A No öz of ı944.ın O S. No 89 of 1940 


C .Narasımhacharı and M E Rayagoğalachar: for Appellant. 
K Knshnasıvam Atyangar and .N C. Raghasacharı for Respondent 


The Tudgment of the GCourt vvas delrvered by 


Horuull, 7 — The respondents” predecessor-ın-title obtamed a mortgage decree 
agaınst the appellant and hıs elder brother, Anantacharı, these tvvo being members 
Of a yomt famıly of vvhich Anantacharı vvas the manager. During the course of 
executıon, the appellant, vvho vvas ın the army and vvent as a clerk overseas ın 
March 1942, sent ın petıtions from time to time through his Gommandıng Officer 
askıng the Court to stay executuon as his presence vvas essenttal for the proper dısposal 
of the petitıon. Later on, after the sale vvas confirmed, he put ın an applıcatıon 
to set asıde the sale, vvhıch vvas dismissed , and it is against that order of dismissal 
that the present appeal has been preferred e 


The questıon ıs vvhether, in vievv of sections 6 and To of the Indian Soldiers 
(Lıtigatiıon) Act of 1925, the lovver Göurts should have set asıde the sale Section 6 
says that the Court shall suspend the proceedıngs unless the ınterests of the soldier 
ın the proceedınge arcın the opinion of the Court either identical vvith those of any 
other party ın the proceedıng”or adequately represented by such party Sectıon To 
says that if the Court ıs satısfied that the ınterests of yustıce requıre that the decrec 
or order should be set asıde as agaınst the soldıer, the Court shall make 
an order accordıngly Section ro therefore empovvers a Court to set asıde a sale 
if it is öf opinion that it is mecessary in the interests of yustice to do so Section 6 
permuts the Court to refraın from suspendıng the proceedıngs if the ınterests of the 
soldter are identucal vnuth thöse of any other party and adequately represented by: 
such party 


Sınce Anantachari, the elder brother of the appellant, vvas the manager of the 
famıly he vvas clearly the proper person to oppose, if necessary, the executton of” 
the decree agaınst the famıly property So that unless the appellant vvas able to 
shovv that despıte the fact that hıs brother vvas the manager ofthe famıly, he did 
not adequately represent hım or had done some act to preyudice him, he could not 
succeed ın the applıcatıon made by him m the lovver Court. The onİy act of 
Anantacharı to vvhich the learned advocate for the appellant could point to as bemg 
preyudıcıal to hıs ınterests and thereby diısentitled Anantacharı to adequately 
represent hım ıs the transactıon, Ex. P-4, under vvhıch the decree-holder promised 
to reconvey a portıon of the property sold if the sum of Rs. 4,500 vvas paid vvithin 
tvvo years and sıx months of the date of the confirmatıon of the sale (İt is argued 
that by this document Anantacharı sought to secure an interest personaliy to himself 
and adverse to the appellant, ın that the land vvas to have been conveyed to hım 
alone and not to the tvvo brothers P. VV o, vrho descilbed himself as the agent 
Of the first defendant alone, deposed that ıt vvas not Anantacharrs ıntention 
to repurchase the property for the famıly , but the evidence of this vutness has to be 
examıned vvith cautıon, as it is not at all ımprobable that he is vvorking as müch in 
ınterests of the appellant as ın the ınteresis of Anantacharı “Thereıs no reasön 
to belteve that Anantacharı intended to secure thıs land for hımself Tn fact, 
he vvas unable to repurchase-the land, because he could not raıse the sum of money 
requıred. “There ıs no reason to think that even if the appellant had been present 
ın Ohingelput düring the course of execution of the decree, he could have done 
anything vvhich Anantachari did not do equally vvell for him. 
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It has been poıted out that on ısth İuly, 1943, the decree-holder sold for 

Rs. ır,şoo the property vvhich he had purchased in execution of the decree for 

Rs 6,5oo, vvhich, it is said, is evidence of the inadequacy ofthe price pald and possibly 

an ındıcatıon of some fraud It has hovvever to be römembered that a purchaser 

ın Court auctıon is not often vvilling to pay the market prıce, as he knovvs that he 

“may have to ındulge in further ltigation, and that during the years that elapsed 
betvveen the sale, and thç re-sale prices of lands vvere rising very steeply 


VVe therefore agree vvıth the learned Subordınate Tudge that the interests of 
Şustıce did not requrre that the sale of the land should be set asıde. "The appea) 
is dısmıssed vvith costs. 

Vs. e Appeal dismassed. 


. IN THE HIGH COURT OF VTUDICATURE AT MADRAS, 
PRESENT —Mhn NTusrıce KUUPPUSVVAMI AYYAR, 


Patchamatla Chınna Sathırayı .. Petihioner” 

Defence of İndia Rules, (1939) rules 56 (4) and ı21—Votiftcation of Disinöt Magıstrate brohibiting 
brocesstons, meetings and flag salulahons— Mere takıng of a flag, and standıng ın the street, möhen there s 
no brocesston or meeting —Not an act in deftance of the notification, 

The notıficatıon issued by a District Magistrate under rule 56 of the Defence of İndia Rules, 
prohıbıted the holdıng of public processions, meetings or flag salutatıons ın connectıon vvith the 
İndıan İndependence Day celebratıon VVhege all that vvas found vvas that the petıtioner took a 
flag and stood ın the street and that there vvas no meeting, no proceession and no flag salutatıon, 
at cannot be said that the petitioner?s act amounted to any of the acts prohibited by the notification 
and hence hıs conviction for an offence under rule 56 (4) gead vvith rüle rə of the Defenceof İndia 
Rules cannot be upheld ə 

Petıtıon under sections 435 and 489, Criminal Procedure Code, 1898, prayıng 
that the Hıgh Court vvill be pleased to revise the yudgment of the Court of Session 
of VVest Godavarı divısion at Ellore dated röth Tuly, 1945, in C A, . No. 24 of 1945, 
(C G No rı of 1945, Sub-Dıvisional Magistrate”s Court, Bhimavaram). 


P Satyanarayana Raşu for Petıutioner, 
The Publıc Prosecutor (/ A Ekt/era)) on behalf of the Crovn. 


The Court made the follovıng 8 

OnpER —The petitioner vvas convicted by the Sub-Divisional Magistrate of 
Bhımavaram of an offence punıshable under rule 56 (4) read vuth rule Tar of the 
Detence of İndia Rüules for havıng acted in defiance of an order passed by the 
Dıstrıct Magıstrate of VVest Godavarı under rule 56 of the said rules, He vvas 
sentenced to one year”s rıgorous ımprısonment. On appeal the sentence vvas 
reduced to sıx months” sımple imprisonment. 


The charge runs thus 

““That you, on or about the ə6th dav of lanuary, 1945, at Chınanındrakolanu vıllage, ın dehance 
of the order, dated ı8th Tanuary, 1945, of the District Magistrate, VVest Godavarı, passed under 
rule 56 of the Defence of Indıa Rules, prohibıting the celebration of the Indian ““ İndependence Day” 
by conductmg “flag salutatıon”” etc attempted to conduct a flag salutatıon by plantıng a trı- 
“coloured Congress flag ın a public street near Ramalayam and thereby commütted an offence punısh- 
-able under rule 56 (4) read vvith rule rə) of thu Defence of İndia Rules,” 


“All that has been found by the lovver Courts vvas that the petitioner took a flag 
and stood ın the street and that theye vvas no meeting, no processsion and no flag 
salutatıon “That ıs vvhat the learned Sessıons Vudge in appeal definitely finds. 
"The notification issued by the District Magistrate of VVest Godavarı runs thus 


““Tn exercıse of the povvers delegated to him under rüle 56 of the Defence of India Rules, the 
Dıstrıct Magıstrate, VVest Godavarı for the purpose of securing the publıc safety, the maıntenance 
of publıc order and the efficient prosecution of VVar, hereby prohibits the holdıng of or takıng part 
ın publıc processions, meetings or assemblies for or connected vvıth the celebratıon of the Indian 
““ İndependence Day ” or the propagatıon of the “ İndependence Pledge ” or for conductıng any 
““ flag salutatıon ” in this connection, vvithin the local lımits of the VVest Godavarı District.” 


.——— ——— ———— — ııı — 


— vö8 Or R.C No 6og öf ığiış””T 7” - ———-—-- -- göth December,  1945.--— 
, (Or. R P No. 507 Of 1945). : . : —.—. 
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It vvill be seen that vrhat vvas prohibited vvas (1) the holding of or taking part ın 
public processtions, (2) meetıngs, (3) assemblies for or connected vvith the celebratıon 
of the”İndian Independence Day or the propagatıon of the Independence Pledge, 
(4) or for conductung any fl4g salutatıon ın this connection. İn the charge the only 
thing mentioned is flag salutatıon and it is also stated that there vvas an attempt 
to conduct flag salutatıon. Yrom the findıng of the Sessions Fudge it is clear that. 
there vvas no flag salutatıon. He also says that there vvas,rto procession ör meeting. 
So Lam not able to see hovv the petitioner disobeyed the order of the District Magis- 
trate Merely holdıng a flag or standıng ın the street vvith a flag vvhich is vhat 
(he petitiorer is said to have done, cannot be said to amount to any of the acts 
vvhich are prohibited by, the oroer of the District Magistrate 


I accordingly set asıde the conviction and sentence and acqult the petitioner 
V P,S 8 Petihon allomed . 


IN THE HİGH COURT OF TUDİCATURE AT MADRAS 
PRESENT .—MR. Vusrıce KUPPUSVVAMI AYYAR. 


Palanısvvamı Goundan Pethoner” . 
Criminal Procedure Code (V of 1898), sechon 173-—Layıng of subblementary or further charge sheets— 
Porters of ihe investigatıng: glhcer 


On the questıon vrhether a police officer, vvho filed a “ final charge sheet” ın vvhich he had not 
laq a charge against one of several persons against vvhom information had been recerved by him 
at the carleest stage of ınvestigatıon, coulq file a further charge sheet agaınst that person vvithout 
dısclosing that he had recetived any further information, 


Held, that all that the section says is that the ““final charge sheet ” shall be filed after the ınvesti- 
gatıon ıs closed, but there is nothing said in the Code as to vvhen the investigation is to be considered 
to have ended (If a polıce oflicer after he lays a charge, gets ınformatıon he can still investigate- 
and lay further charge shcets 

Petitiıon prayıng that ın the cırcumstances stated thereın, the High Court 
vvill be pleased to quash the proceedıngs ın G G No 1?7o of 1945, on the file ofthe 
Court of the Addıtıonal First Class Magıstrate, Erode 


E S Şayarama Aşyar anq G. EE Venkataranarasımham for Petitioner, 
The Public Prosecutor (V A. Et/nra)) on behalf of the Crovvn 
The Court made the follovıng 


ORDER —İ he onİy point for consideratıon in this case is vvhether a police 
officer, vvho had filed vvhat ıs styled as a “ final charge sheet ” ın vvhich he has not 
laıd a charge against one of several persons against vvhom information vvas received 
by hım at the ecarltest stage of investigation, could file a further charge sheet against. 
that person vvıthout dısclosıng that he had recerved any further information. No 
authoruty has been cıted for the contention that such supplementary charge sheet 
cannot be ları Al that the section says ıs that the final charge sheet shall be 

- filed after the ınvestigatıon is closed, but there is nothing said in the Code as to 
“Vrhen the ınvestigation is to be considered to have ended İfa police officer after 
he lays a charge, gets ınformatıon, he can still investigate and lay further charge 
sheets, and so there ss no finalıty eıther to the ınvestigatıon or to the layıng of charge 
sheets ın the sense ın vvhich it is sought to beçşunderstood in this case 1 therefore 
do not think 1 vrill be füstified in quashing proceedings. "The petition is accordingiy 
dısmıssed. i 


K Cc. Petition dismissed.. 


-. bə - - - — 


——ı 
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IN THE HIGĞH COURT OF TUDİCATURE AT MADRAS 
PRESENT :—SIR ALFRED HENRY LrONEL LEAcEB, Cözef Zusüce AND Mi Vusrice 


LAKSHMANA RAo : 

Penta Govındu and another .. Aötellant” 
i 0 

Medida Venkatapathı ahd others , .  İtesbondenis. 


Fhndu Lam— V”idos—Alhenation—.Necessity—Onuş—Labse of time oblteratıng epnidence—Hi/lect— 
İnference as to neceşsity —Permassibilily—Existence of susbicious circumstances-—Riflect 


VVhere ovvıng to the lapse of time it is impossible to produce evidence of necessity in support. 
of an altenatıon by a Hındu vudovv ör evidence of inqurlry by the altenge and there is no ground for 
suspectıng abuse by the vvıdovv of her povver to alrenate for a necessary purpose, the Court can dıs-- 
regard the ordınary rule of Hindu Lavv as to onus ofproofand dravv an ınference in favour of the valıdıty 
of the alıenatıon But vvhere a reasonable doubt does exist the Court should refuse to dravv the 
presumptıon The fact that a vvıdovv sold valuable lands for a small sum to one of her brothers vvho 
later shared them vvith another brother gives reason for suspecting that her intention vvas to benefit 
the members of her ovrn famıly Tn such cırcumstances, it vvpuld not be equttable to dravv a presump- 
tion in favour of the valıdrty of such a sale 


Case-lavv revsevved ə 


Appeal agaınst the decree of the Court of the Subordınate udge of Coconada. 
ın A S No 98 of 1943, presented against the decree of the Court of the District 
Munsıff, Peddapuram, ın O S No oz: of 938 


P Somasundaram and P Suryanaraygna for Appellant 
K Umamahesosaram and P Kamesioara Rao for Respondents. , 
The Tudgment of the Court vvas delivered by : 


The Chef .Tustice —YVhis appeal relates to (he succession to the estate of one 
Penta Kondayya, vvho dıed about the year 1880 He vvas survived by his vufe 
Paddamma alas Papamma, vvho lıved until the ist September, 1926. “The first 
appellant avers that he ıs the reversıoner to the estate and has assıgned to the 
second appellant a half share of the reversıonary rıghts clarmed by him On the 
ogrd August, 1938, the appellants filed ın the Court of the District Münsif of 
Peddapuram, the present suıt for possessıon of Kondayya”s estate, vvhıch accordıng 
to them consists of go 88 acres of dry land ın Peddanıuram and 5 94 acres of vvet 
land ın Kattamuru. The first plaıntıff”s son vvas in possession Öf go acres of the 
dry lands and he vvas made the first defendant ın the suı. "Ihe rest of the dry 
lands vvere ın the possession of defendants 2 to 4 On the ?sth Aprıl, r88ş, the 
vvıdovv sold to her brother M Kondayya, all the vet lands for a sum of Rs. Too. 
On the rsth May, r89r,. M. Kondayya conveyed by deed of gift a half of the vvet 
lands to hıs brother, Polayya, M. XKondayya and Polayya are dead M Kondayya 
ıs represented by his sons the fifth and sıxth defendants and Polayya by hıs sons. 
and grandson, hıs sons bemg the second and thırd defendants and his grandson. 
the fourth defendant , 

The Dıstrıct Munsiff dısmissed the suit. He held that ıt had not been esta- 
blıshed that the first plaıntıff vvas the necarest reversioner to the estate and that ıt 
had not been proved that the lands ın suit had belonged to Kondayya. "The 
plaıntıffs appealed to the Subordınate Vudge of Coconada vvho reversed both these 
findıngs He granted a decree for possessıon of the dry lands but refused relref” 
ın respect of the vvet lands as he considered that there vvas nothing to shovv under 
vvhat cırcumstances the vvıdovv had conveyed these lands to her brother, M Kondayya. 
and that ıt vvas to be presumed that the alıenatıon vvas for a necessary purpose, 

The plaıntıffs have appealed agaınst the dısmıssal of their claım for possession 
of the vvet lands Defendants 2 to 4 have filed a memorandum of cross-obfiectıons 
in vvhıch mhey say that the Subordınate Vudge erred in holding that the first plaıntıiff 
vvas the nearest reversıoner to Kondayya”s estate and that Kondayya dıed possessed 
of the dry lands ın suıt “This being a second appeal, the findıngs of the Subordinate 





“S A No. ro29 of 1945. 2ıst February, 1946. 


4o8 THE MADRAS LAVV TOURNAL REPORTS. 1946 


“Pudge on questions offact are binding on us, provided, of course, that there is evidence 
to support. them, vvhıch ıs the case here 


EThei Lordships after discussmng the evidence  proceeded 1 


VVe agrec vvith the Suboıdınate Tudge that vvhen the documents exhibited in the 
case are considered in conyüncüon vvith the statement in the vill the only reasonable 
conclusıon ıs that Kondayya died possessed of all the properties described in the 
plaınt .- 


VVe have novr to decide vvhether the Subordinate Tudge vvas right in refusing 
the plaıntıfis a decree for possessıon of the vvet lands In refusıng this reltef the 
Subordınate Tudge relted on the yudgments of this Court in Kumarasıcamı Mudalıar 
v .Narayanasıvamı), and Tüumanna Bhatta v Rama Bhatia? Before dıscussıng 
those cases vve think ıt necessary to refer to carlıer pronouncements of the Prıvy 
Council. z 


In Banga Chandra Dhur Bisias v Tagat Rishore Chovdhur8, vrhile recognising 
that ın a suit ın respect of an alıenatıon by a Hindu vvidovv of property belonging 
to her husband”s estate the burden of provıng legal necessity ltes upon the 
purchasers, themr"Lordshıps referred to the vveight to be attached to recitals m the 
.deeds vvhen direct evidence is not avallable in delivering the yüdgment of the 
Board Lord Buckmaster, L.C , said " 


€ But ın such a case as the present their Lordships do not think that these recitals can be dis- 
regarded, nor on the other hand, can any fixed and ınflexible rule be laid dov as to the proper vveight 
vyhich they are entitled to recetvve İf the deeds vvefe challenged at the time or near the date of their 
exccutıon, so that ındependent evıidence vvould be avallable, the recitals vvould deserve but slight 
consıderatıon, and certaınly should not be accepted as proof of the facis But, as tıme goes by, and all 
the original partes to the transactıon and all thosç vvho could have given evidence on the relevant 
poınts have grovvn old or passed avvay, a recital consistent vvith the probabılity and circumstances 
Of the case, assumes greater ımportance, and cannot lightly be set asıde , for ıt should be remembered 
that the actual proof of the necessıty vvhıch yustified the deed ıs not essenttal to establısh its valıdıty 
Tt ıs only necessary that a representatıon should have been made to the purchaser that such necessıty 
existed, and that he should have acted honestly and made proper ınqulry to satısfy himself ofits truth 
The recıtal ıs clear evidence of the representation, and, if the circumstances are such as to yüstify 
a reasonable beltef that an ınqurry vvould have confirmed its truth, then vvhen proof of actual ınquıry 
has become ımpossible, the recital, coupled vvith such circumstances, vvould be suüfficient evidence 
"to support the deed “To hold othervvise vvould result in deciding that a title becomes vveaker as it 
grovvs older, so that a transactıon—perfectly honest and legitimate vvhen it took place—vvould 
ultrmately be incapable of yustifiğatıon merely ovving to the passage of time” 
“Vhe next case ıs Venkafa Redd: v Ran of Vradhioan£ Yhis vvas an appeal to the 
Privy Council from a yüdgment of this Court vrhich contained the follovving statement 
of lavv : di 


““İt is not dısputed that the onus lav upon the defendant to prove the necessıty for the sale, but 
havıng regard to the great lapse of tıme sınce the transactıon took, place, that ıs, about 82 years, 
perhaps the hıghest on record, ıt vvill nöt be reasonable to expect such full and detailed evidence 
as to the state of thıngs vvhıch gave rıse to the sale in question as in the case of alienatıons made at 
more or less recentdates İn such circümstances, presumptions are permissible to fill.in the details 
vyhich have been obliterated by time” 

"Their Lordshıps accepted this statement vvithout: qualificatıon 


In an appeal from the Bombay Hıgh Court, AMagnram Sıtaram v Kasturbhat 
Manibha:5, the Privy Council had to consider the validity of a permanent lease 
granted by a Shebait nearly roo years before the suit "Their Lordships held that 
as it vvas not possible to ascertaın vvhat vvere the cırcumstances under vvhich the 
lease vvas granted the Gourt should assume “that it vvas made for necessity and so 
valıd. Lord Buckmaster vho delivered the püdgment in this case also, said . 

S “€ At the lapse of 100 years, vvhen every party to the original transactıon has passed avvay, and 
it becomes completely ımpossible to ascertaiın vvhat vvere the cırcumstances vvhich caused the original 
grant to be made, it ıs only follovnng the policy vvhich the Courts alvvays adopt, of securıng as far as 


"possible quret possssion to people vvho are in apparent lavvful holding of an estate, to assume that 
the grant vvas lavvfully and not unlavfully made” 





1 1(ı932) 36 L VV ı:86 4 (1919) 33MLTİ 93 LR 471A 6 
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Although the alıenatıon ın that case vvas not by a Hindu vvidovv the Shebart”s povver 
of alıenatıon only arose on necessity 


Kumarasıvamı Mudahar v. .Varayanasıvamı? vvas decided by Venkatasubba Rao 
and Curgenven, İl , vvho in the course of their pyüdgment said that it vvas vvell settled 
that vvhen a long period had elapsed betvveen an alenatıon and the suit to set 
ıt asıde, presumptions vveye permissible to fill in the details vvhich had been obli- 
terated by tıme and that the rule applıed not only vvhere there vvere recıtals ın 
deeds but vvhere there are not “This yudgment vvas quoted vvith approval by 
Madhavan Naır and Kıng, İ/ , ın 77Zmmanna Bhatta v Rama Bhatta?. 


VVhere ovving to the lapse of time it is impossible to produce evidence of neces- 
sıty ın support of an aleenatıon by a Hindu vidovv or evidence of inqurmy by the 
alıenee and there ıs no ground for suspecting abuse by the vvidovv of her poveer to 
alıenate for a necessary purposeş vve consider that the cases quoted provide ample 
authorıty for the Court dısregardıng the ordınary rule of Hindu Lav and dravıing 
an ınference ın favour of the valıdıty of the alıenatıon n such circumstances 
ıt vvould be unreasonable not to recognise an exception to the rule, othervvise grave 
infustıce mught result. 1t vvould, hovvever, be vvrong to dravvean iınference ın 
favour of valıdıty if there are grounds for suspecting the genuineness of the trans- 
actıon VVhere a reasonable doubt does exist the Court should ın our yüdgment 
refuse to dravv the presumption. 


Novv, vvhat ıs the posıtıon here? "The deed by vvhich Paddamma coönveyed 
the vvet lands to her ovvn brother contaın$ no recıtal, but the fact that she purported 
to sell to such a close relatıon nearly sıx acres of valuable vvet land for the sum of 
Rs. Too :s sufiiceent ın itself to cast doubt on the valıdity of the transactıon "The 
sSubordinate Pudge vvrongly stated that the consıderatıon for the sale vvas Rs 500. 
The price vvhich the deed says vvas palıd, Rs oo, vvorks out at something less than 
Rs. 17 per acre "Then there ıs the further fact that the brother to vvhom the 
property vvas conveyed made a giüft of a half of ıt to another brother eıght years 
later (If by reason of famıly necessity Paddamma vvas compelled to sell the vvet 
lands ıtis unreasonable to suppose that she vvould have to sacrifice them for Rs. roo 
The fact that she sold the lands for such a small sum to one of her brothers vvho 
later shared them vvith another brother certaımly gives reason for suspecting that 
her ıntentıon vvas to benefit the memhbers of her ovvn faməily. İn these cırcumstances 
ıt vvould not be equttable to dravv a presumption in favour of the valıdity of the sale 
and vve must hold that the plaıntıfis are entıtled to possession of the vvet lands as 
vvell asdry lands "The decree of the Subordınate Tudge vvill be amended accordinglİy 

The appellants are entitled to the costs of the appeal vvhich vill be pad by the 
respondents accordıng to theır respectıve ınterests ın the propertuees ın suit. “The 
memorandum of cross obyections is dismissed vvith costs in favour of the plaıntifis, 
The plaıntıfis are also entitled to costs in all the Courts belovv 

The case vvill be remanded to the trial Court vvith directions to ascertaın under 
Order zo, rule 12, of the Givil Procedure Code vvhat the plaıntifis are entitled to 
by vvay of mesne profits, both past and future, and to pass a final decree 

K.S. Aböbeal alloued. 


IN THE HIGĞH COURT OF TUDICATURE AT MADRAS. 
PRESENT ”—MR TusrıcE RATAMANNAR 


Reddem Babı Reddı and another Ağğellants” 
0. : 
Vadla Veerayya and others ,.. Resbondənis. 


Sint for declaration of tatle—Vendors of plaintifis found to have no btle—Basıs of ğossession: netther 
bleaded nor in sssue—Declaratıon of right to ğössession, if can be granted 


VVhere ın a suut for declaratıon of rıght to property ıt vvas found that neıther of the vendors 
of the plaıntıfis had any title to the property conveyed and there vvas no claım ın the plaınt based on 
ı. (1982) 86 L VV. ı86. 2 AIlR ıgş8 Mad şoo. 
“S.A. No, 372 of 1945. 28th February, 1946. 
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possessıon and no ıssue regardıng possession vvas framed, ıt is not open to the Court to grant a decla- 
ratıon that the plaıntıfis are entitled to possession though they are not the ovvners, until such time 
as (hey aıc ousted ın due course of lav by the person entitled to possession by virtue of title to the 


property m 

Mazkal Seroaiv Thambusiamı Sertatc, (1914) əs 1C 934., follovved 

Appeal agaınst the decree of the Dıstrıct Court, Anantapur, ın AS No zoo 
Of 1943, preferred against the decree of the Court of the District Münsiff, Ananta-" 
pur, mn O 3. No 822 of ıg4ə 7 


Ch, Raghava Fao for Appellants 
Respondents not represented. 
The Court delivered the follovvng 


TUDGMFNT.— This second appeal arıses out of a suit filed by the respondents 
m the Court of the District Münsiff of Anantapur for. a declaratıon of their right 
to the suit property “The plaıntıfis clarmed under a sale deed dated 1oth Tune, 
1940, from one Gangamma and Basanna. The appellants resisted the suit, clarm- 
ıng title to the property under a sale deed from the thırd defendant 


Admıttediy, the suıt property originally belonged to one Goörba Ramayya, 
vvho ded ıssueless "The tvvo questions of fact v”hich the lovver Courts had to 
determıne vvere (1) vvhether the plaıntıfis” vendors had any title to the property, 
and (2) vvhether the thırd defendant vvas entıtled to the property Both the 
Couris found that the thırd defendant”s xelatıonshıp vvith the deceased Ramayya 
vvas not satısfactorıly proved and that he could not be held entitled to the 
property as Ramayya”s her OTthe tvvo vendors of the plaintiffs, it vvas conceded 
that the second vendor Basanna had no rıght to the property But the plaıntıffs 
contended that Gangamma, as the vvıdovv of the brother of Ramayya, vvas 
entıitled to succeed. "TVhe learned District Münsiff of Anantapur accepted this 
contention and decrecd the suit (On appeal, the learned District Vudge of 
Anantapur held —and held rıghtiy —that Gangamma, as the vvidovv of the brother 
of Ramayya, vvas not entıtled to succeed as a hem. “The result vvas that neither 
of the vendors of the plaıntıffs had any title to convey to the plaıntıfis 


On thıs findıng, the learned District Tüdge ought to have dismissed the suit. 
He hovvever granted a decrşe ın these terms 

“"There vvili be a declaratıon that they (plaıntıffs) are entitled to possession of it(the suit property), 
though they are not the ovvners, untıl such time as they are ousted in düe course of lavv by the person 
entıtled to possession by virtue of title to the property:” 
It may be menttoned that on the date of the institution of the suit, the suit property 
vvas under attachment under section 146 (Iı) of the Code of Criminal Procedure 
ın pursuance of an order passed by the /omnt Magıstrate, Penukonda, on the sth 
of February, ı941 "That order vvas passed because the Magıstrate found that 
ıt vvas difficult for him to decide as to vvho had been in possession of the property. 
İt is sıgnificant to note that ın the plaınt the plaıntıfis, apart from clarmıng a decla- 
ratıon of their rıght to the suit property on the ground that they vvere entıtled 
to ıt, dıd not specifically put forvvard any case based on their possessıon. Nor 
dıd they claım a lesser reltef sımılar to that granted by the learned District Vudge. 
İn the trial Court, no ıissuc vvas raısed vvith regard to possession. İn these circum- 
stances it vvas not open to the learned District Tudge to have granted even the limited 
relief vvhich he did grant on the ground that it vvas reasonably establıshed that 
the possessıon Of the property after Ramayya”s death vvas vuıth Gangamma and 
that after the sale ıt vvas vuth the plaıntıfi. "The appellants vvere not apprısed 
Of this case by the allegatıon in the plaınt and the issues framed on the pleadıngs. 
The decision of a Division Bench of this Court in Mazkal Seroai v. Thambusuoamı 
Seroail, reled on by the İlearned advocate for the appellants, appears to gövern 
the facts of thıs case "The learned Vudges observe . 


““No doubt a surt is maıntaınable on such a basıs (basıs of possession) butif plarntifi” seeks to rely 
on it, it should be clearly set up so that the contestıng defendants may knovr vhat they have to meet, 
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There ıs no ındication of such a clam mn the plaınt, vvhich, as already stated, bases the suit on title 
by inheritance and nothing else VVe consıder, follovving: Somasındaram  Chettiqr v: Vadivelu 
Pılln3 and Sarro Kumarı Debi v Goövind Shaso Tanta?, that plaintiff should nöt have been given a decree 
on the basıs of a claım not set up ın the plaınt or rassed in the issues ”” 


"The second appeal ıs allovved and the suit is dısmissed vvith costs throughoult, 
ə VPS — Apbeal allovved. 


IN THE HIGH COURT OF VUDICATURE AT MADRAS 
PRESENT “—MhR NTusrıcE HAPPELL. 


Bhogavıllı Parakala Rao and others .. — Petittoners” 
0. ? 
Bhogavıllı Subba Rao and others Resbondents 


Court-Fees Act (VII of 187yo as amended in Madras), sechon 7 (iv-A), (v) and schedule TL, Arücle vz-B 
—$ut for bartıtton and gossesşion— Ahenatıons and decrees imbugned—Father holding: on behalf of alıcnees— 
Court-fee bayable 


The plaıntıffs sued for partıtıon and possession of pomt famıly propertes "The altences of some 
of the ıtems of famıly properttes vvere also ımpleaded as defendants — “The plaırftıfls averred that their 
father and hıs mother, defendants ı and o ın the suit had fraudulently executed deeds purporting 
to alıenate famıly propertes and further stated that notvvuthstandıng those alhenatıons they along vvith 
theır father vvere ın yoınt possession of the said properties A consolidated  Court-fee of Rupees one 
hundred vvas paıd on the plaınt under Article r7-B ofthe Court-fees Act, as amended ın Madras 


Held, that ın the absence of partıculars given by the plaıntiffs as to the alıenatıons, the first 
defendant should be taken to be ın possesston of the alıenated properttes on behalf of the ahenees and 
that bermg so the plaıntıffs cannot be regarded as being in yomnt possession and cöuürt-fee vvas payable 
under sectıon 7 (v) ın respect of the reltef clarmed e 


Held furthe? ,thatın respect ofdecrees passed ağaınst the father, vvhich the plarntiffs vvere impugning, 
court-fee vvas payable under sectıon 7 (:2-A) of the Act on the footing that they vvere co zomine partıes 
to the decree 


Ramasısamı Asyangar v Rangachartar, (ıgao) 1ML gö İLR go Mad og (FB )eexplamed 


Petıtlon under section 115 of Act V of rgo8 prayıng that the High Court 
vvill be pleased to revise the order of the Gourt of the Subordinate Pudge, Ellore, 
dated ıst March, 1945, m Check Slıp No 644/VİTn O S No rış of1944. 


B V Ramanarasu for Petitioners 2 
The Government Pleader (E£ Zuttkmshna Menon) for Respondents. 
The Court delivered the folloving 


TUDGMENT.—İ his petition relates to the Court-fee payable in respect of a suit 
for partıtıon The plarntıffs-petitioners filed O No iş of 1944. in the Sub- 
ordinate Tudge”s Court of Ellore for partıtıon and ımpleaded eight persons as 
defendants "The first defendant ıs their father, the second defendant the mother 
of the first defendant, the thırd defendant sıster of the first, the fourth defendant 
the husband of the deceased sıster of the first defendant, and defendanits 5 to 8 
are alleged to be alıeneesin respect of properttes belonging to the family İn para- 
graph ş of the plaınt, it is stated that defendants r to g had been creatıng documents 
in collusıon vvhich alıenated yomt famıly properties, but that the properties had 
remaıned ın the yomt possessionof the plaitifis and the first defendant İt ıs also 
asserted ın thıs paragraph that any decrees obtaıned agaımst the first defendant 
alone could not be enforced against the plamtiffs” interests in the yomt family pro- 
perties. The actual reltefs prayed for vvere a dırectıon for the partıtıon of the A, 
B and G schedule properttes into three shares and the allotment of tvvo of them 
to the plaımtıfis and future mesne profits from the date of the plaınt till delivery of 
possession A fee of Rs roo vvas pad under Article r?-B of Schedule İT of the 
Court-fees Act "The Court-fee examıner vvas of opinion that the plaint had 
been undervalued and that Court-fee had to be paıd under section 7 (z) of the 
Act on the footıng that even if the properttes remaıned in the possession of the first 


—— 
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defendant they must be deemed to be held by hım on behalf of the alienees and 
not on behalf of the plaıntifis, and that Court-fee under rule ə of the Rules framed 
under section g of the Suts Valuatıon Act and published in Civil Rules of Practice 
andG O. Volume 1, page 216, as item6 had also to be paıdın respect of decrees 
obtaıned by strangers against the father. "The learned Subordınate Tudge, in the 
order vvhich ıs növv the subyect matter of thıs revisıon petition, has merely adopteq 
the report of the Court-fee Examıner. Te states that he agrees vvıth the obfections 
taken by the Court-fee Examıner and that 1f the plaıntiffs do not vvant any relref 
ın respect of the alıenatıons and decrees the alıenees and the decree-holders ımpleaded 
as partıes may be gıven up, othervvise the Court-fee demanded must be paıd. 

It is argüed for the petitioners that the consolidated Court-fee of Rs Too vvhich 
has been paid is the correct Court-fee ın accordance vvith the decision of the Full 
Bench of this Court in Ramasısamı Azyangar v Rangacharıar3, sınce (1) as laıd döv 
ın that case ın a suit for partıtıon Court-fee has to"be paıd only under Artıcle ı7-B 
of Schedule 11 vvhere, as ın this case, the plamtıifib are in yomt possession of the 
famıly properttes, section 7 (z) bçıng applıcable only vvhere the plaintrff is seeking 
relmef ın respect of possession vvhen he is out of possession, and since (2) as also 
laıd dovvn, a plamtiff has not to pay Couürt-fee for the cancellatıon of a decree 
unless he vvas co zomine a party to the suit ın vvhich the decree vvas passed. 


The Gourt-fee Examıner vvhose report has been adopted by the Subordinate 
Tudge has not overlooked the decision of the Fuli Bench in Ramasısamı Atyangar v. 
Rangachanar1, and it is begging the question to say that a Court-fee is not payable 
ın respect of the recovery of possession of th” property altenated because the plaıntıfis 
have remained ın ?7oint possession of the properties VVhat vvas laıd dovn by the 
Full Bench vvas that as far as the geteral reltefın a surt for partıtıon vvas concerned, 
Artıcle r7-B of Schedule 11 vvas applıcable 1vhen the plaıntifis vvere in ormnt possession 
and that ıt vvas not necessary for the plaıntıffs to pay Court-feec as for recovery of 
possessıon İn the present case, hovvever, the plaıntıfis have given nö partıculars 
as to the alıcnatıons, and as the Court-fee Examıner has pornted out, m the absence 
of such partıculars the first defendant must be deemed to be ın possession on behalf 
of the alıenees. "That beıg so, the plaıntıfis cannot be regarded as bemg in ?omt 
possessıon and GCourt-fee has to be paid under section 7 (ə) : 


As regards the question vvhether any Court-fee is payable in respect of the 
decrees to vvhıch reference ı£ made in paragraph g of the plaınt, it vvas pomted out 
ın Ramasısam Atyangar v Rangacharı1, that a plaintiff must pay the fee prescribed 
by section 7 (t2-4) ın respect of decrees passed against him mn 3 süt in vvhich he 
has been e€o zomne mmpleaded as a party, but that ın cases vvhere he has not 
been ımpleaded co zomune he may be entitled to ignore the decree and pay no Court- 
fee as for 1ts cancellatıon The questıon vvas raised vvhether, even though the 
plaintıff has not been ımpleaded eo zomene, Court-fee must nonetheless be paıd 
by reason of the amendment to the rules, the amendment referred to by the Court- 
fee Examıner, vvhich has been published in Civil Rules of Practıceand G O Volume 
I, page 218, asıtem 6. in my opinion, this amendment does not affect the rulıng 
of the Full Bench. If the plamtıff ıs entitled to ignore the decree he ıs not askıng 
for the decree to be cancelled and so the rule does not apply "The question in 
each case is vvhether he ıseentitled to ıgnore the decree 1 have been referred to a de- 
cisıon of Horvvili, ) ,ın Bağırığadv. .Neelakandan?, and it vvas suggested that Horvrill, 1, 
ın his pudgment has not follovved the Full Bench decisin in Ramasısamı 
Aıyangar v Rangachart), because of the amendment to the rules referred 
to above. Horvvill, (1), hovvever, in his yüdgment does not refer to the 
rules.  VVhat he said vvas that cases vvhere the  ddecree vvas against the 
karnavan of a tarvvad ın his representatıve capacıty or agaınst the manager of 
a gomt Hindu family as such vvere not covered by the Full Bench decısıon. 
In such cases, ın his opinion, the effect from the polmt of vievv of the 
Court-fee payable vvould be the same as a decree agaınst a member of the foint 
family co nomiöne İT respectfully agree vnth the  vievv taken by Horvrll, 71. A decree 
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against the manager of a ioint family as such örema fzcee affects the shares of all the 
members, and a member cannot claım the vvrhole of his share until he has got rid 
of the decree Tn the present case full partıculars have not been suppleed by the 
plaintıff, but on the mnformatıon avazlable hıs share is” ğrıma /2c?e affected by the 
decree and he must pay Court-fee as directed 


“ “Ihe petition ıs dismissed vvith costs., 
B.V.V. ş Pettion dismissed. 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT —MR. İusrıcE KUPPUSVVAMI AYYAR 
Asuram and others , .  Aöğellaniş” 
Hoardıng ana Profteering: Prevention, Ordinance (1943), sections g and 1ğ—Refusal o sell camöbhor 


by merchants ipho though havıng a stock mere not dealers in cambhor— lf offence 


“VVhere persons are charged vuth  refusal to sell camphor vvhen it vvas demanded, ıt is found 
that though they vvere ın possession of camphor they vvere not “dealers” ın camphor as defined in 
the Hoardıng and Profiteerıng Prevention Ördinance, they are not hable to be punished for the 
offence vvıth vvhıch they are charged ə 

Appeal agaınst the order of the Court of the Chief Presideney Magistrate 
of Egmore, Madras, ın Ğ C No ro?s of rg4s, dated sist December, 1945. 


V Raşagobalacharı and T. A Rayago$al for Appellants 
The Crovrn Prosecutor (P Gounda Menon) for the Crovn. 
The Court delivered the follovving 


TUDGMENT.— The 18 accused before Couri vvho vvere tradıng as partners in 
statıonery artıcles and other sundry axtıcles have been convıcted by the Chief 
Presidency Magıstrate, Madras, for an offence punıshable under sectıons Q and r 9 
of the Hoardıng and Profiteermng Prevention Ordinance 


The case agaınst them vvas that they had stock of camphor and refused to sell 
vvhen tvvo customers came and vvanted to purchase ıt "The appellanis” case is 
that they vvere not dealers ın camphor, that therefore they told the customers that 
they vvere not dealıng ın camphor and had no stock for sale Evidence has been let 
ın that ın a room ın vihich they had their stock, camphor vvas found in some un- 
opened packets "The aprpellants admıtted that tvvo persons came and asked for 
camphor, and that they told them that they had no camphor for sale as they vvere 
not dealıngınıt "There ıs no evidence to shovv that the appellants vvere dealers in 
camphor "The vvord “ dealer ” has been defined under section z (4) ofthe Hoardıng 
and Profiteering Prevention Ordinance as a person cairyıng on business by selling 
any artıcle vvhether vvholesale or retaıl “There is absolutely no evidence to shovv 
that these appellants vvere carryıng on trade ın camphor at any time Asa matter 
of fact, four persons vvere examined to shov that they vvere not dealıng ın camphor 
and they had not been cross-examined by the prosecutıon "The only evidence 
ıs that ın a room ın the buildıng in vvhich they had stock, camphor vvas found. 
Unfortunately the appellants trıed to let ın evidence to shovr that this camphor 
belonged to D VV 5 vvhich has been rıghtiy dısbelieved by the Magistrate, and 
there ıs also evidence that the packets in vyhich camphor vvas kept shovved that they 
vvere despatched from Bombay to Madras by the first appellant to hıs ovvn address. 
But that vvll not help the prosecution because it vill only shov, that the first accused 
vvas ın possesston of camphor obtaın6d by him from Bombay TIhe charge is not 
for bemg ın possession Of camphor but for refusıng to sell camphor vrhen ıt vvas 
demanded. İIf the appellants are not dealers as defined under the Ordinance, 
then they are not lıable to be punıshed for the offence vvith vvhich they have been 
charged. 

I therefore set asıde the convıctıons and sentences and acqult the appellanis. 
The fine, if already collected, vvill be refunded 


V.PS. Aööcal allomed. 
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IN THE HIGH COURT OF TUDICATURE AT MADRAS 


PRESENT —MR NTuUsricE SOMAYYA AND Mh /İusricE YAHYA Ali, 


Subbaraya Goundan .. Aödellant” 
0 : 
Samiappa Goundan and others Fesbondenis 


Cil Procedure Code (V of 1g08), section 4/7? —Decree-holder auction-burchaser takıng only symbohcal 
possesston and not actual bossession—Subsequent sit to obtaın delioery —Not barred by section 47 


VVhere symbolıcal possession is taken by the decree-holder autıon-purchser, section 47 Of the 
Code of Civil Procedure is göt a bar to a separate suit by him for obtaınıng actual possession 
The deltvery of symbolical possession even, erroneousily operates to give the person put in possession 
a fresh cause of actıon anğ places the yudgment debtor ın the position of a trespasser. İt cannot 
be said that the symbolıcal possession obtamed s a mere mülhlity and that actual delivery müst be 
obtaıned ın the executuon department and not by suit 

Govınd v. Venkatasastrılu, (ıgo7) 17 ML. 598 and EFamayya v. Mahalakshm: (gx?) 53 MLİ. 
839 follovved, 


Appeal agafnst the decree of the Court of the Subordinate Tudge, Combatore, 
mn A S No r?o of rg48, preferred against the decree of the Court of the District 


Munsıff, Dharapuram, ın O S No 1o4 of TgAT. 
S Venkatesa Aıyangar for Appellant 
P NN Abbusuoamı Asyar and Mandalane Venkataramana Asyar for Respondents. 
The Tudgment of the Court vras delivered by ş 


Somayya, 7? — The second defendant m the suıt s the appellant before us The 
only pomnt vrhich arıses for decision in this second appeal is vrhether section 47, 
Civil Procedure Code, is a bar to the present surt İhe plaintiff-respondent pur- 
chased the property ın executıon of a decree passed on a fifth mortgage ofthe 
property The suit on the fifth mortgage vvas commenced on the öth Aprıl, rga7, 
and the sale at vvhich the plaintiff became the purchaser vvas held on the gıst 
Tanuary, 1933 “The second defendant purchased the properties ın question in 
executton of a money decree ın O S No ör of ıg35 The purchase vvas on the 
ozth September, 1927, anq he got into possession sometime thereafter. After the 
plaıntıff-respondent purchased the property on the şıst İanuary, 1933, he applıed 
in 1984 for delivery of possession. On account öf some obstruction  possession 
vvas not given “Then he filed E A No 66 of 1997 for delivery of possession and a 
fresh vvarrant vvas ıssued Ex P-8 contaıns the various orders passed on E A No 
66 of 1937 VVe need only refer to the note made on the rrth Tune, ı937 İt 
states “ Delivery of item 1 alone, ze , 8 Nos gog and gro taken by the petitioner”” 
S. Nos şsog and gro are items 2 and gin the present sut and they are the only items 
vrhuch are involved in this second appeal Ex Peg is the delivery recermpt passed 
by the auctıon-purchaser and it says that possessıon vvas given tö him by the amın , 
but it uses the expressıon “ common possession ” “The corresponding "Tamil expres- 
sion may mean €ither common or ordınary or general possession “The trial Court 
vvent ınto the questıon and held that actual possessıon vvas given to the auction- 
purchaser and that sectton 47 vvas therefore no bar “On appeal the Subordinate 
Tudge did not record a findıng on this question, büt held that as the purchase by 
the appellant vvas susbequent to the filing "of the suit on the fifth mortgage, the 
purchase made by the appellant vvas affected by the doctrıne of /zs ğendens He 
therefore dısmıssed the appeal. "The question vvhether a separate suit ıs barred 
under section 4/7 depends upon vvhether possession vvas taken in the execution depart- 
ment and not on the questıon of /zs ğendens “he question therefore is vvhether 
there vvas such possessıon taken by the plaımtıifferespondent as vvould avold the 
bar under section 4/7, Civil Procedure Göde. VVe have already referred to E A No. 
66 of ı9g7 and to Ex. P-s Mr Venkatesa Aiyangar, learned advocate for the 
appellant dravvs our attention to the evidence of the second plaintifi-second res- 
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pondent, vvho gave evidence as P VV ə Te statement in the chief examinatıon 
is that he and the first plamtıff göt symbolical delivery in 1937 The evidence 
of the karnam examıned as P VV r is also to that effect "Therefore vve shall proceed 
on the assumptıon that the plamtıfis göt symbolical delevery m 1937 “Thereafter 
they filed the present suıt for actual possessıon Erven so, vve are of opmon that 
section 47 ıs not a bar to the present suit 1n Good v Venkata Sasirulu", the facts 
vvere exactly sımılar "There, as here, symbolical possession vvas taken by the plaintıff- 
decree-holder-auctıon-purchaser and he commenced the suı out of vvhich tbe 
second appeal arose for actual possessıon İt vvas contended that section 244. Of the 
then Code corresponding to section 4.7 Of the present Code vvas a bar The lover 
Courts overruled the obyection and granted a decree In second appeal ıt vvas 
argued that symbolrcal possessıon obtaıned in the case vvas 4 mere nullity, that the 
auctıon-purchaser vvas bound to obtaın actual deliveiy in the execution department 
and that, therefore, a separate suut vvas baıred by section 244. of the Code of 1882. 
Miller and Munro, T/., refused to accept this contention and held that a separate 
suit lay for actual possessıon “The learned fVudges said this 

“There is a considerable body of authority in the Calcutta High Court for the position that the 
delivery of symbolical possession even erroncously operate to give the person put in possession 
a İresh cause of actıon and place yudgment-debtor ın the position öf a trespasser (//ide for .nstance 
Harımohan Shaha v Baburab," and the case of Sianker v .Narasıngrau3, vvrhich is on all fours vnuth 
the presnt case) VVıth the vtevv taken ın these cases vve agğrec and vve are of opinion that the suit 
vvas not barred by lımıtatıon by section 244 of the Civil Procedure Code ” 
Thıs decision vvas doubted by Devadoss, // , in Eamayya v: Blhumarasette Parıdesi5, 
But that decısıon vvas reversed on appE€al by VVallace and Madhavan Nar, İ/, 
ın Kamayya v Mahalakshmı5 As pornted out by VVallace and Madhavan Nar, İ/, 
the questuon s really concluded by the decısion of the Tudicial Committee in 72azur 
Sri Radhakrıshna v Ram Bahadır6 “Yhe decision in Gözind v: Venkata Sastrulu1, 
vvas referred to by VVallace and Madhavan Nar, İT , and so also the conflicting 
decısıons of the various High Courts (VVe are of opinion that vve ought to follovv 
the decısion in Gozönd v Venkata Sasirulul and that ın Ezmayya v Mahalakshmı5, 
and hold that even if the respondent got only symbolıcal possession in 1997, it is 
tantamount to actual possessıon so far as the yudgment-debtor or his representatıve 
ıs concerned, and that, therefore, section 47 is not a bar to the present suit 


The second appeal faıls and ıs dısmıssed vvith costs 
Ks. : Abbeal dismissed, 


(THE FEDERAL COURT OF INDİA.) 
(On appeal from the Hıgh Court of Vudicature at Allahabad ) 


PRESENT —SIR PATRICK SPENS, C/zef 7usüce, SiR S VARADACHARIAR AND SİR 
MUHAMMAD ZAFRULLA KHAR, 1) 


The Governor-General in Council . . AğbğellantT 


2 
Shiromani Sugar Mills, Limited (in liquldatıon) ,.  Ftesbondent. 


Comğames Act (VII of 1913), sechons 171, 2g0 and gg and İncome-tax Act (XI of 1929), section 46 
—Assessment made afler uotnding ub order—Comğetency of İncome-tax Değartment to broceed under section 46 
of the İncome-tax Act for tits recovery unlhout leqpe under section 171 of the Combanıes Act-—Croson debts— 
Preference in the mnnding ub—"“ Other legal broceeding:” in sechon 171— Meaning of-—Government of mdia 
Act (1995), section o26 (1)—İnterğretation—Exclusion of yunsdiction of High Court —Principle göverning. 

An order for assessment of ıncome-tax of a company vvas made on əsth February, ıg43, for 
the year of assessment 1I941-42 and the tax vvas fixed at a partıcular amount Butun the meanvvhile, 
the company had been ordered to be vvound up a very consıderable time before the assessment vvas 
made "The ıncome-tax authorıties decided to adopt the procedure provided by section 46 of the 
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Income-tax Act and forvrarded a recovery cerüificate under sub-section (2) ofsection 46 to the Collector 
vrho ın turn madea demand for the recovery of the amount assessed as arrears of land revenue On 
an applıcatıon by the İiqudators of the company under sections iyi, 228 and 23 of the Companies 
Act, ıt vvas dırected that under section 169 of the Act, the ıncome-tax authorıities should be restraıned 
İrom proceedıng vvıthout leave of the Court vvith the subsisting proceedings İt vvas in effect held 
that the Crovvn vvas not entıtled to any prionty or preference, that leave of the Court under section 17 
of the Companıes Act vvas requrmred prıor to taking steps to put into actıon the machınery of 
section 46 of the İncome-tax Act and that the Hıgh Court vvas free to deal vvıth this matter and its 
yurisdiction vvas nöt in any vvay affected by section 226 of the Constitution Act On appeal, 


Held In section 280 of the Companses Act a modified priority is expressily provıded for a certaın 
İmited class of crovmn debts, "The priority expressly so given to crovrn debts is not cönfined solely 
to Crovvn debts "The Crovvn ıs bound by the provısionsof the Indian Companies Act, and is bound, 
ın regard to the provistons relgting to the İiquidation of companies, ““toa statutory scheme or admınıs- 
traton vvheremn the prerogatıve right of the Crovm to priority nö longer exists,” The Crovn 1s 
accordıngiy not entitled to any prerogatıve priority, or preferential rights or treatment, save those 
expressiy conferred and limited by the Act itself, ın partıcular by section 20 and) sub-section (2) 
of section 292. "The partıcular arrears ofincome-tax, vyhich the İncomee-tax authorities had endeavour- 
ed to collect through the machınery of sectton 46 of the Income-tax Act do not come vvitthin the 
prescribed class of taxes for vvhich the Crovrn can clarm even the limited priority given by section 230 
of the Companıes Act İn respect of them, the Crovvn ranks as an ordınary unsecured creditor. 


Sectton iyi of the Companies Act must be construed vrith reference to other sections of the Act 
and the general scheme of admınıstratıon of the assets of a company ın liquldatıon laid dövrn by the 
Act No narrovv constructıon should be placed upon the expression ““or other legal proceeding:” 
ın that section İt need not and therefore should not be cönfined to ““original psoceedings in a 
Court of first ınstance, analogous to a suut, ınıtiated by means of a petition similar to plamt”” The 
vrords can and should be held to cover distress and execution proceedings in the ordinary Couürts. 
Accordıngly the vvords ““other legal proceeding ” fn section 17 comprise any proceeding by the 
revenuc authorıttes under section 46 (2) of the Income-tax Act and before forvvardıng the requusıte 
certıilicate under section 46 (2) to the Collector, vyhich vvould put the machıinery for the collection 
Of the arrears ofıncome-tax as arrcars ofland revenuec ınto motıon, the İncome-tax authorities should 
— appİred ın the liquldatıon undei section 171 ot the Companıes Act for leave of the vvındıng up 

ourt., 


Section 226 of the Constitution Act applıes to the yurisdiction conferred on the Allahabad High 
Court by the Companıes Act. 


İn the cırcumstances, by reason of the makıng out and forveardıng to the Collector 
of a certificate ın the form and manner prescribed by section 46 (2) of the İncome-tax Act, thereby 
puttıng ınto operatıon the machınerv of section 46 for the collection of the arrears of income-tax 
ın question as arrears of land revenue, an Act vvas done n the collection of revenue, and in grantıng 
the ınyunctıon the High  Court vvas exercising original yurisdiction in a matter concerning an 
act done ın the collection of the”revenue. 


The last vvords of sub-section (r) of section 226 ““according to the usage and practice of the 
country or the lavv for the tıme beınng ın force ” can only qualıfy the vvords immediately preceding 
““concernıng an act done or ordered ın the collection thereof ” 


İn the cırcumstances, it cannot be said that at the stage vvhen the procedure unauthorısed by 
lavv vvas in fact put in force, the oflicıals concerned vvere not actıng 5ozz fide or vvere actıng absurdly 
Accordıngly, ıt must be held that section 226 (1) of the Constitution Act applies to the case, and that 
ın grantıng the inyünction appealed against the High Court vas purporting to exercise original yüris- 
dıctıon concerning an act ordered or done in the collection of the revenue öona fide and not absurdiy 
belteeved to be accodıng to the lavy for the time berng in force, and that by reason of section 226 (1) 
and the decısıon ın Sğooner v. .7ados, (1850) 4 MİA gsş, the High Couürt had no yurisdiction 
ın the matter and theır order vvas gu/flra vires and vold. 


Anomalıes ın section 226 commented upon. 


M. C. Setalvad, Semor Advocate, Federal Court (G. UV .7oshi, Advocate, Federal 
Court, vvith hım), instructed by £, Y. Baandarkar, Agent, for Appellant, 


EN. Kayu, Semor Advocate, Federal Cöurt ($ S. Diasan, Advocate, Federal 
Court, vvith him), instructed by /Vatnıiz Lal, Agent, for Respondent. 


The Tudgment of the Court vvas delivered by 


1he Chtef usüce-—YVhe respondent company prıor to beimg vvound up, as 
heremafter mentioned, carried on the business of proprietors of sugar mills in the 
Basti District of the United Provinces “The company vvas beleved to have made 
some profits for the year endıng the goth May, ıg4o, but it vvas not until the 25th 
of February, 1943, that an order for assessment of ıncome-tax, vvas made for the 
year of assessment 1941-42, and the tax vvas eventually fixed at Rs.7r8,498-12-o. 
İn the meanume, hovvever, a petition to vind up the company had been presented 
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on the o6th of Novembeı, 1941, a provısıonal liquldatoı had been appointed on 
the rth of December, 1941, and finally, on the r7th of Aprıl, 1942, a vındıng up 
order had been made by the Hıgh Court at Allahabad Tt vill be noticed therefore 
that the company had been ordered to be vvound up a veyy consıderable time before 
the assessment vvas made On the roth of March, 1948, a notıce of demand vvas 
served on the Official Lıquıdators of the respondent company under section 29 of 
the Indıan Income-tax Act, ıg22 (hereınafter referred to as “the Income-tax Act”). 
On the ışth of March, ı943, the Official Lıquıdators pomted out to the Income-tax 
Department that the proper procedure to be follovved vvas for the Income-tax 
Department to lodge a clamı ın the vvindıng up in respect of the arrears of tax 
alleged to be due irom the company. 


Imstead of adoptıng the procedure suggested, the Income-tax Department 
decıded to adopt the procedure provided by section 46 of the İncome-tax Act, and 
accordıngly, on the Sth of August, 1944, the Imcome-tax Department sent an “ Arrear 
Demand ” to the Official Lıquidators vvith the ıntımation that the demand vvas 
recoverable asarrears of land revenue, and that a recovery certıficate under sub- 
section (2) of section 46 had been forvvarded to the Collector of Allahabad Tn fact, on 
the rıoth of Tuly, 1944, the Official Lıquidators had already received from the Col- 
lector of Allahabad a demand for the recovery of the said amount of Rs. 18,498-12 o 
as arrears of land revenue. 1n these cırcumstances, the Official Laquidators 
havıng taken legal advıce, made an applıcatıon to the High Court under sections 
171, 228 and 2g3 ofthe Indian Companıçs Act, 1913, against the Gövernor-General 
ın Council, through the Fourth Addıtıonal İncome-tax cm Excess Profits Tax 
OfHcer, Excess Profits Tax Cırcle, Cavvnpore, as respondent, askıng for an order 
that the respondent be dırected to put ın a formal claım to the Official Laqurdators 
ın respect Of the said sum of Rs 18,498-i2-0 and praying for an order restraınıng 
the Collector from effecting recovery of the said sum as arrears of land revenuc, 
pendıng the dısposal of the applıcatıon On the sameday, ziz , the zıst ofSeptember, 
1944, the Court made an ınterim order restraınıng the Collector from effectıng 
recovery of the saıd sum. “The applıcatıon finally came before İqbal Ahmad, C/, 
and Braund, / , for argument and dısposal, and on the ışth of November, 1944, 
yudgment vvas delivered and a final order passed by the said learned Vudges “The 
saıd order dırected that under section 169 of the Indian Companıes Act, IŞ9IŞ, 
the respondent should be restraıned from proceedıng Vnthout leave of the Court 
vrith the subsıstıng proceedıng before the Collector at Allahabad for the recovery 
of the saıd sum of Rs. 18,498-12-0 as an arrear of land revenuc ın accordance vuth 
section 46 of the İncome-tax Act, provided nevertheless that the saıd ınyunction 
should be vvithout preyudice to such applıcatıon, if any, as the respondent mıght 
be advısed to make under section 171 of the İndian Compantes Act, 1913, for leave 
to proceed vvıth such recovery. "The said order also provided that the present 
appellant should pay to the Official Liquidators the sum of Rs. 538-r2-o as costs. 


It may be convententiy noticed here that the actual form of the order vvas not 
technıcally accurate. Sectıon 169 of the Indian Companıes Act, ı9ış, only 
authorises the Court to restram proceedıngs, “ at any tıme after the presentatıon 
of the petıtıon for vynding up a company under this Act, and 2efore makıng an 
order for vvındıng up the company.” İn viev of the fact that the vvindiıng up order 
had already been made, no inyunction in this case could be granted under section 169. 
No formal obyectıon, hovvever, vvas taken ın regard to this matter, and it is clear 
from the yudgment of the learned Vudges that mh thıs respect the substantıal questıon 
vvas vvhether or not the appellant should have obtaıned the leave of the Court 
under section 171 of the İndian Companies Act prior to taking steps to put into 
action the machınery of section 46 of the İncome-tax Act “The effect ofthe decision 
vvas that such leave vvas requrred, and that as ıt had not been obtaıned, the Gouıt 
could restraın further actıon under section 46, "The learned Tudges also held that 
the obyectuıon raısed by the present appellant to the exercıse by the Allahabad Hıgh 
Court of any furısdıction at allın the matter based on section 226 of the Goövern- 
ment of India Act, 1935, vvas ill-founded, and that they vvere free to deal vvith the 
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matter. They granted, hovvever, a certificate under section 205 ofthe last mentioned 
Act and accordıngly the appellant has come to this Court, and asks that the order 
ofthe ışth of November, 1944, be set asıde, both on the ground that the High Gourt 
had no /urısdiction to deal vith the matter, in vievv of the provisions of section 226 
of the Ğovernment of Indıa Act, 1935, and on the ground that the actıon taken 
by the revenue authorıtıes under section 46 of the İncome-tax Act dıd riot require 
any prıor leave of the Court under section 171 of the İndian Companies Act, 1918. 


VVe propose to deal vvith the second questton first. Section 17i of the İndian 
Companıes Act, IŞQIş, ıs ın the follovung terms 

““ VVhen a vvındıng up order has been made or a provisional liqudlator has been appointed, 
no suit or other legal proceedıng shall be proceeded vvith or commenced against the company except 
by leave of the Court, and subyect to such terms as the Court may ımpose”” 
In the High Court considerable discussion seems to, have taken place as to the general 
posıtıon of debts due to the Crovrn and the prerogatıve rıghts of the Crovrn ın a 
İrquidatıon of a company under the Indian Companies Act, igi As the point 
vras also raısed ın this Coöurt, vv€ think that it is desirable tö dispose of that matter 
before dıscussıng the matters that more diırectly arıse under section 17 The 
necessity on behalf of the Crovmn of obtaınıng the prior leave of the Court under 
section 171 is in a measure connected vvith the question of the extent to vvhich the 
prerogatıve or prıonity rights of the Orovmn have been afiected by the enactment 
of the Indian Companies Act, 1919. 


In section 280 of that Act a modified priority is expressly provided for a certaın 
lımıted class of Crovvn debts. fSee sub-section (1) (a) 1 “These include debts in 
respect of revenue, taxes, cesses and rates payable to the Crovvn, but the provısıon 
ıs İmmited to those due from the company at a prescribed date and havıng become 
due and payable vvıthın the tvvelve months next before that date, the prescrıbed 
date bemg the date of the commencement of the vvındıng up, or in the case of a 
company ordered to be vvound up compulsorily, vvhich has nöt previousiy com- 
menced to be vvound up voluntarıly, the date of the vvındıng up order Moreover, 
the prıorıty expressiy so given tö Crovvn debts is not confined solely to Crovmn 
debts They have to rank ğar: ğassu for payment vvith certaın debts due to İocal 
authorıtıes, certaın debts ın respect of salary or vvages due to clerks, servants, 
labourers or vvorkmen, cəmpensatıon payable under the VVorkmen”s Compen- 
satıon Act, 1928, and other classes of debts and expenses, and all have to abate 
equally if the assets are insufficeent to meet them ın full, İn this cönnection tt is 
materual also to notıce sub-section (2) of section 282 of the İndian Companies Act, 
ıgış. This sub-section indicates that an express enactment vvas considered necessary 
to provide that the consequences set out in sub-section (1) of section 282 should not 
apply to proceedıngs of the Government. “To these indications of the manner in 
vrhıch the Crovvn prerogatıve has been expressiy dealt vvith by the provisions of the 
Indıan Companies Act may be added a general consideratıon derived from, the 
vyhole scheme of the Act ın regard to the admınıstratıon of assets ın the lıquıdatıon 
of companıes İt ıs difficult to beleve that vvhere so much consideration has been 
given to rights of priority and the respectıve rıghts and position of secured and un- 
secured credıtors, and the order and manner ın vvhich their debts are to be dıschar- 
ged, the Crovvn vvas to remain outside the scheme and unaffected by the provısıons 
of the Act, except to the extent to vvrhıch Çrovrn rights have been expressiy dealt 
vvith. İt is diflicult to think of any reason for qualıifying the prıority in respect 
of the Crovvn debts specified in seötion 280 (1) (a), if it vvas intended that other 
debts due to the Crovvrn should enioy unqualıfied priority "This provision is in 
marked contrast to the provısıon contaıned ın the Indian İnsolvency Acts alloving 
prıority in respect of “ alldebts due to the Crovvn or to any İocal authority.” (Pre- 
sıdeney Tovvns Insolveney Act, Tİ1 of igog, section 49 5 and Provincial İnsolveney 
Act, V of ıgzo, section ör ) İt vvas mainiy the express provisions of section 209 
of the English Companıes Act, 1908 (novv re-enacted as section 264. of the Gom- 
panies Act, 1929), and thıs general consıderatıon of the vvhole statutory admınıs- 
tratıve scheme of company”s assets ın a lıquıdatıon provided for in the later English 
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Companies Act, and the anomalıes and dıfficulties vvhich vvould ensue if the Crovvn 
vvere not bound thereby, thatled the English Court of Appealın V/e55 6? Co, Inrel 
and the House of Lords (affirmıng the above decision) in Food Controller v Cork?) 
to determıne, once and for all that the Crovrm ıs not entitled to priority in Payment 
of its clarıms over, or to issue process to obtaın payment ın fullin prıorıty to other 
creditors of a company in liqudatıon, except as expressiy provided by section 209 
of the English Act of 998, növr section 264 of the English Companıes Act, 1929 

These sectıons very closely resemble section 2go of the Indian Companıes Act, 
1918, in so far as a very İmited priority and preferenceis expressly given to certaim 
Crovvn debts mn the liqullatıon of a company Havıng regard to the sımılarıty 
of the provısıons of the Indian Companies Act, rg, to the English Acts of igo8 
and r92g, ın respect of the general statutory scheme of admınıstratıon ofa company”s 
assets ın İlquidatıon, and to the correspondence betvveen the provısions of section 280 
of the İndian Act vuth those of $ection 2og or section 264. of the English Acts, tt is 
not surprısıng that later İndian decisions on the rights of the Crovvn in a İlqur- 
datıon ın İndia have follovved the reasonıng of the English cases above referred to 

Of İn re Damagona Coal Ço , Lüd.3, Secretary of State v The Pumab İndustnal Bank, 
Lid. (in hiqundatıon)8, The Bank of Bihar, Lid , Patna v The Secretary of State and 
others, In the matter of £he /Vorthern Bengal Ço , Lid (ın hqundatıon) $, Governor-General 
ın Qouncil through the Commissioner, İncome-tax of Punşab, .N -V/ F and Delhi Provinces v 

Sargodha Trading Go , Lid: (ın hquzdatıon)” Counsel for the appellant invited our 
attention to these cases, but dıd not suggest that they vvere m any vay vrrongly 
decided, or that the scheme of the admınıstratıon of assets of a company ın İiqui- 
datıon under the Indian Act vvas materially different to that enacted by the English 
Acts, notvvıthstandıng the decisions to the contröry in İn the matter of V/esz Zazkdıh 
Coal Co , Lid 8 and Commüsstoner of İncome-lax v Offiaal Liqındators, Agra Sönnning and 
V/eamng Müllş Co 8 VVe have no hesitatıon in coming to a conclusion and holding 
that the Crovvn ıs bound by the provısıons of the İndıan Companıes Act, 1913, 
and ıs bound, ın regard to the provısıons relatıng to the lıquidatıon of companıes, 
“ to a statutory scheme of admınıstratıon vvhereın the prerogative rıght of the 
Crovvn to priority no longer exists”” (Lord VVrenbury in Food Contraller v. Cork?, 
at page 672). "The Crovvn is accordingly nöt  entitled in our Şüdgment, to any 
prerogatıve, prıorıty, or preferentıal rights or treatment, save those expressiy 
conferred and İmmited by the Act itself, ın partıculör by section öşo and sub- 
section (2) Of section 232 


Before vve turn to the more detaıled consıderatıon of section 171 of the Indian 
Companes Act, ıt may also be noted that the partıcular arrears of ıncome-tax, 
vvhich the appellant has endeavoured to collect through the machınery of section 46 
of the Income-tax Act, do not come vvithin the preseribed class of taxes for vvhich 
the Crovn can claım even the limited prioriiy given by section 280 of the İndian 
Companıes Act. Havıng regard to the delay ın assessment, these arrears vvere 
not due from the company at the date of the vndıng up order. İn respect of them 
the Crovmn ranks as an ordınary unsecured creditor. Nonetheless, the appellant 
claıms not only that the appellant ıs free to exercıse ın thıs case the machınery of 
section 46 of the İncome-tax Act, but that also the appellant ıs free to collect these 
arrears ın full vithout any obligatıon to account to the İiquldators or to bring 
into Court any excess above vvhat the appellant mıght recetve ıf a clamm as an 
unsecured credıter had been made İt appears that, excepting the povver of the 
Court under section 171 to impose a conditlon at the tıme of grantıng leave, there ıs 
no machınery or provısıon ın the Act to compel the appellant to account for or 
bring into Court any such excess Accordingiy, this claim to exercise the machinery 
Of sectton 4Ö, 1f successful, vvould in effect enable the Crovvn to secure for the arrears 
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set out above, the very prıority to vyhich both in England and İndia the Crovvn 
has been held not entitled. 


Hıtherto, though it may be that attempts have been made to collect arrears 
ofıncome-tax due from a company ın liqutdatıon through the machinery ofsection 46 
of the Income-tax Act, the mcome-tax authorıties have, upon obyection bemg taken 
by the lıqumdators, submitted to prove their claim in the liquldatıon hke any other 
creditor. Cf Governor-General on Councal through the Comməsstoner of) İncome-tax, Punab, 
N.-V/ F. and Delhi: Provinces v Sargodha Trading Co , Lid, (ın hqudatıon)) above 
referred to. This they are novr not prepared to do and the appellant presses for 
the sanctıon of the Court to be given to the right to exercise the machinery of 
section 46 of the Income-tax Act ın respect of arrears of ıncome-tax due from a 
company ın liqutdatıon uncontrolled by the Court in vvhich the company is bemg 
vround up. : 


Hovv then ıs thıs claım ın fact formulated ” Counsel for the appellant urges 
(a) that under sectıon 46 of the Tncome-tax Act, the very special machınery thereın 
set forth ıs not ın any vvay lumited in its applıcatıon and is örima /2cze therefore applı- 
cable to the facfs of thıs case and avaılable and approprıate for the collection of 
arrears of ıncome-tax due from the respondent company, vvhether ıt be ın İiqur- 
datıon or not , (2) that the pövvers of the Court ın a vinding up under the İndian 
Companies Act to control, restraın or ınterfere vvith clarms or actıons or remedies 
of creditors are very İrmited and are confined to sections 169 and 171 , (c) that 
the former sectıon gives Purisdiction düring”the period only betvveen the presentation 
of a petition and the making of an order for the vvinding up of he company and 
only upon the applıcatıon of a company, a credıtor, or a contrıbutory, to restraın 
“€ further proceedıngs mn any suit or proteeding against the company upon such 
terms as the Court thınks fit” , and (4) that section iyi by cöntrast provides that 
“€ after a vvındıng up order has been made or a provisional liquldator appointed, 
no suit or other legal proceedıng shall be proceeded vvith or commenced against 
the company, except by leave of the Court and subyect to such terms as the Court 
may ımpose” Counsel emphasısed the difference in vvording betvveen the tvvo 
sectuıons—" any suıt or proceedıng ” ın section 169, “ no stut or other legal pro- 
ceeding ” ın section 17. He argüed that for a proceeding to be vrthin the scope 
of section 171, it müst be (ə) in the nature of a sürt, relying for this purpose on the 
vvords “ suit or other,” and the decısıon of a Lahore Full Bench (Tek Chand, 
Monroe, and Beckett, 17.) ın Sukanila v. The Peobles Bank of Northern İndia, Lid. 
(ən hiquddatıon)?, and (nı) a proceeding in a, Court of Lavv, in vyhıch vvay only could 
proper effect be given to the phrase “€ legal proceedıing””” as contrasted vvith the 
vvord “ proceedıng”” only "The correctness of the decision in the Lahore Full 
Bench above referred to, namely, that a suıt under Order or, rule 6g of the Civil 
Procedure Code, for a declaration of title agaınst a company in İiquldatıon cannot 
be commenced vuthout the previous leave of the Court vvhich has passed the vvindıng 
up order, cannot, vve think, be doubted But the observatıons of the learned Tudges 
must of course be read ın the light of the poınt before them for decısıon, vvhich 
vvas a very narrovv one As a statement of lavv of general applıcation, vve, as vvere 
the learned Tudges in the Allahabad High Court in this case, are unable to accept 
the narrov” constructıon put upon the expressıon “ or other legal proceedıng”” 
in the yudgment of the Lahore Full Bench, 1n our yudgment, it need not, and 
therefore should not, be confined to “ original proceedingsin a Coöurt offirst instance, 
analogous to a sutt, ınıtiated by mearis of a petition similar to a plaint.” Section 17 
must, ın our şudgment, be construed vvıth reference to other sectıons of the Act 
and the general scheme of admınıstratıon of the assets of a company in liquldatıon 
lad dovrn by the Act İn partıcular, vve vvould refer to section 232. Section 282 
appears to us to be supplementary to section iyi by provıdıng that any creditor 
(other than Government) vvho goes ahead, notvvithstandıng.a vvnding up order 
or ın ignorance of it, vuith any attachment, distress, execution or sale, vvithout 
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the previous leave of the Court, vvill find that such steps are voıd. "The reference 
to ““dıstress ” indicates that leave ofthe Court is requrred for more than the initiatıon 
of original proceedings in the nature of a suitin an ordinary Courtoflavv Moreover, 
the scheme of the applıcatıon of the company”s property ın the ğar: ?assu satisfactıon 
of its habılıtıes, envisaged in section 211 and other sections Öf the Act, cannot be 
made to vvork in co-ordinatıon, unless all creditors (except such secured creditors 
as are “ outsıde the vrındmg up.” in the sense indicated by Lord VVrenbury in his 
speechın Food Controller v Cork1), are subyected as to their actıons against the property 
of the company to the control of the Gourt Accordıngly, in our füdgment, no 
narrovv constructıon should be placed upon the vvords “ or other legal proceedıng”” 
in section I7I İn our yudgment, the vvords can and should,be held to cover distress 
and executıon proceedıngs in the ordınary Courts In our vtevv, such proceedings 
are other legal proceedıngs agşınst the company, as contrasted vvith ordınary 
suItS agaınst the company. 


That stıll leaves open the question vvhether actıon under section 46 of the 
Indian Income-tax Act is covered by the phrase “ other legal proceeding”” Clearly 
ıt 1 not a proceeding in an ordinary Court of lavv But vve see nO reason vhy in 
Brıtısıh India no “ legal proceeding”” can be taken othervvise than in an ordinary 
Court of lavy, or vvhy a, proceeding taken elsevrhere than ın an ordinary Couürt of 
lavv, provided it be taken in a manner preseribed by lavv and in pursuance of lavv 
or legal enactment, cannot properly be described as a “ legal proceeding.” TT it 
be considered that the effect of the Inceme-tax authorıtıes putting the machinery 
of section 46 of the Income-tax Act ın motton for the collection of arrears ofincome- 
tax ıs to brıng ınto operatıon all the approprıate legal enactments relatıng to the 
collection of land revenue ın the Provinee concerned, ıt ıs, ın our füdgment, very 
dificult to say that they are not takıng a “ legal proceedıng ” İn fact, ın thıs 
very case, had the company not been ın lıqurdatıon, the appellant vvould have 
had the chorce at his option of (a) proceeding by “ sürt in the ordmary Coöürts in 
respect of the arrears or (2) by forvrardıng (under section 46 (2) of the İncome-tax 
Act) to the Collector the reqursite certificate, ınıtiatıng and putting ınto force 
collection of the arrecars as arrears of land revenue under and ın accordance vvith 
the approprıate provısıons of the U P, Land Revenue Act (III of ıgor). Surely 
such last mentıoned actıon on the part of the Income-tax authorıities vvould be the 
adoptıon of another legal proceeding for the collection of the arrears as opposed 
to the ınstıtutıon of a surt. The proviso to section 46 (2) empovvers the Collector 
ıf he so chooses, to exercise all the povvers vvhich a Civil Court may exercise in respect 
of the attachment and sale of debts due to a yudgment-debtor. If the ıncome-tax 
officer vvıll be takmg a “ legal proceeding ” vvhen he moves the Collector—as vve 
think he must be held to do—to realıse the tax by attachment and sale of debts 
due to the assessee, ıt can make no difference ın prıncıple that the Collector is asked 
to exercise hıs summary povvers under the Land Revenue Lavv. 


Accordıngly, vve agree vvith the learned Tudges of the Allahabad High Court 
in holdıng that the vvords “ other legal proceedıng ” in section 171 Of the Indıan 
Companıes Act, 1913, comprıse any proceedıng by the revenue authorities under 
section 46 (2) of the İndian İncome-tax Act, and that accordingly before forvvardıng 
the requisıte certificate under section 46 (2) to the Collector, vvhich vvould put the 
machmery for the collection of the arecars of income-tax as arrears of land revenue 
into motıon, the appellant should have applıeğ in the lıqutation under section I71 
of the Gompanies Act for leave of the vvindıng up Court. 


That leaves the question vvhether, masmuch as the appellant moved under 
section 46 (2) vvıthout prıor leave of the Court, the Hıgh Court at Allahabad, as 
the Court having fTurısdiction under the Indian Companies Act to vvind up the 
respondent company, had yurısdıctıon to ınterfere by ınğunction or othervvise to 
prevent the completton of the collection of the arrears of land revenue. VVere it 
not for the provısıons of section 226 of the Government of India Act, 1935, “ve 
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should vvithout hesitation ansvver thıs question ın the affirmatıve and dismiss this 
appeal, Sectıon 226 must, hovvever, be considered in the light of decided cases 
and of the facts of this case. The section ruüns as follovis " 

“ (1) Until othervrise provided by Act of the approprıate legislature, nö High Court shall have 
any orıgınal yurısdıction in any matter concerning the revenue, or concerning any act ordered or 


done ın the collection thereof according to the usage and practıce of the country or the lavv for the 
tıme beımng in force. . 


(z) A Bill or amendment for makıing such provision as aforesaid shall not be introduced into 
or moved in a Chamber of the Federal or a Provıncial Legislature vvithout the previous sanction 
of the Governor-Generalın his discretton or, as the case may be, of the Governor ın his discretion:” 
The first poımt to be determmed ıs vvhether the section applıes to the Şurisdiction 
exercised by the Allahabad High Court under the Indian Compames Act at all, 
This maily depends upon the construction to be given to the vvords “ any original 
yurisdiction””  Counsel for the appellant submitted that “ original” vvas used in 
dıstınctıon to “ appellate,” and that the vvord “ any ” covered all furisdiction over 
proceedıngs of any kind vvhich commence and origmate in the High Court He 
ınstanced the extraordınary original yurisdiction of the Court under clause g of the 
Letters Patent, (he yurısdictıon in respect of mfants and lunatıcs under clause To, 
the ordınary original criminal yürisdiction under clause rs, the testamentary and 
ıntestate yurisdictton ünder clause 25, and the matrimonıal yurisdiction under 
clause 26 of the Letters Patent He accordıngly submitted that various types of 
original yurisdiction vvere conferred on the High Court by the Letters Patent, and 
that original furisdiction could equally vvtll be conferred by any valıd enactment 
and that orıgmnal furisdiction had in fact been cönferred by sections 2 and 8 of the 
Indian Compantes Act, ıgr3, onethe Allahabad YTgh Court in respect of com- 
panıes vvhose registered offices are sıtuate” vvithin the territorial yürisdiction of that 
Court. On the other hand, counsel for the respondent stressed the vvell-knovvn 
origin and history of this section (see Besi 6? Co v - TReCollector of Madras1, Gozinda- 
rayulu Naidu v. Secretary of State? and Demarkhand Cement Co , Ltd v Secrelary of State3) 
and asked us to construe it as a section “ vvith an ancestral history ” (see Hansra/? 
Gubta and others v Dehra Dun Moossoorie Electric Tramicay Co , Ltd 4) and to confine 
the meanıng of the vrords “ original furisdiction ” to the original yürisdiction exer- 
cısed by the Supreme Courts and by the High Courts of Madras, Calcutta and 
Bombay, as successors to thə Supreme Gdurts, and to hold that High Courts, other 
than those three, though they may exercıse specıal or partıcular yurisdiction cönferred 
on them by Letters Patent or Statute, exercısed no original yürisdiction vvithin the 
meanıng of the vvords as used m section o26 In our opinion, the history itself 
of the section does not Şustify such a method of construction,, İt vvas: clearly re- 
enacted ın section 106 (2) of the Government of İndia Act, 1915, 1n a setting vvhere 
ıt vvas ımpossible to cönfine its operatıon to the High Courts of Madras, Calcutta 
and Bombay, Tızde section 106 (T)1 and vvhere İəode section 101 (5)1 the High 
Court at Allahabad vvas expressily referred to amongst the Hıgh Courts, In the 
Government of India Act, i9ş5, the very opening vvords of section 226 and sub- 
section (2) thereof shovv that ıt ıs no mere repetiton of a section-vyithout conside- 
ratıon İt has agam been deliberately re-enacted vvith appropriate provision for 
is repeal or modification havıng regard to the changes mn the constitutıon VVe 
note too that the Allahabad Letters Patentın clause go refer to “ any final fudgment, 
decree or order made ın exercise of original yuyisdiction”” That ordersin company 
matters do not dıffer in substance from decrees ın suuts, is shovvn by section r99 of 
the Indian Companies Act providıng that such orders shall be enforced in the 
same manner in vvhich decrees in a surtt may be enforced The present order of the 
High Court ıs thus in effect a decree in a suıt granting an ın)unction. VVe are 
accordingiy unable to accept the argument on behalf of the respondent and feel 
bound to hold that sectuon ə96 applıes to the Purisdiction conferred on the Allahabad 
High Court by the Indian Companies Act, 1919 
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It vvas suggested on behalf of the respondent Company that the opening vvords 
“ until othervvise provided by Act ofthe appropriate legislature ”, need not necessarıly 
be confined to future legislatıon, and that ıf the Indian .Companics Act hağ in fact 
“ provided othervvise,” the section vvould not apply to furisdiction exercised under 
İhe Indian Companıes Act In our ğudgment, this construction also cannot be 
maintained Readıng the tvvo sub-sectıons of section 226 together, ın our yüdgment, 
that vvhich is contemplatöd ıs future legıslatıon enacted in accordance vvith the 
changes in the constıtutıon So far there has been no such legislation, eıther bv 
vvay of repeal or modification Te section vvith all its anomalies, so constantİy 
commented upon by Hıgh Court after High Court and before nov by this Court, 
remaıns on the Statute Book Once agaın, vve point out this anomalous sıtuatıon 
that if a Dıstrıct Court, such as the District Court at Cavmpore, upon vvhich Türis- 
diction under the Companies Act of rgıg has been conferred under the proviso 
to sectıon $ (1) of the Act, had been dealıng vvith thıs claim of the Crovn, or the 
matter had come before the High Court itself in its appellate yurisdıction, neither 
the Dıstrıct Court nor the High Court vvould have had to consider section 226. 
But so long as the section remaıns on the Statute Book, ıt is our duty to give to ıt 
vvhat vve consider to be tts true effect, hovvever capricıous that may be 


The next tvvo poınts vvhıch require consideratıon are " 


(a) Did the High Court purport to exercise yurisdiction ın a matter con- 
cernıng the revenue or concerning any açt ordered or done in the collection thereof , 
and 


(2) if so, do the last vvords of the sub-seçtion “ according to the usage and 
practıce of the country or the lavv for the tıme being ın force” qualrfy “ original 
Purisdıction in any matter concerning the revenue ” as vvell as “ concerning any 
act ordered or done in the collection thereof”? 


As regards (a), there vvas much discussion before us in this case, as there had 
been in other cases, vvhether a matter concernmg an act ordered "or done in the 
collection of the revenue vvould not also be included in a matter concerning the 
revenue, or vvhether it vvould not be something additional to or different from a 
matter concerning the revenue In 2ezoarkland Cement Co , Lid v Secretary of State1, 
the learned Tudge (Rangnekar, 7 ) basing himself on anebservation in the Şudgment 
delivered by Lord Phıllımore in A/rock Ashdoun and Co , Ltd v. Chuef Revenuc Authortiy, 
Bombayğ?, came to the concluston that tvvo different ideas are expressed in the respective 
parts of the section , the first refers to the prelimınary proceedings taken for the 
purpose of determining the amount of the revenuec ın any case, and the second 
to the machinery to enforce payment of the revenue so determined HAnother 
vievv suggested in the course of the hearıng before us vas that all claims directiy 
in respect of revenue by or against the Crovvn vvould be matters concerning the 
revenuc, vvhereas clarms agaınst indıvidual officials in respect of acts ordered or 
done in the collection of the revenue might not be included in matters concerning 
the revenue and that accordingly the latter vvords had to be added for the pro- 
tection of oflicials and to prevent indirect attacks upon the revenue (İt is not, in 
our fudgment, necessary to come to any final conclusion on these vievvs On the 
facts of this case, vve are satisfied that by reason of the making out and forvvarding 
to the Collector of a certificate ın the form and manner prescribed by section 46 (2) 
of the Income-tax Act, thereby putting ınto operation the machinery of section 46 
for the collection of the arrears of income-tax in questıon as arrears of land revenue, 
an act vvas done ın the collection ofthe revenue, and in granting the inyunction in 
thıs case the Hıgh Court vvas exercising original yurisdiction in a matter concerning 
an act done in the collection of the revenue 

As regards (9), vve are satısfied that grammatically the last vrords of the sub- 
section ın question can only qualıfy the vvords immediately preceding “ concerning 
any act done or ordered ın the collection thereof” 
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That. brings us to the last and final point of constructuon. VVas the action 
of the appellant vvhich is challenged ın this case an act done in the collection of the 
revenu6 ” according to the usage and practıce of the country or the lavv for the 
time bemg in force” ? It vvas not suggested that (he usage or practice of the 
country comes ınto this case "The questıon to be determuned 1s, vvas the action 
of the appellant in the collection of the revenue “ according to the lavv for the time 
bei ng in force ” vvithin the true meanıng to be given "to these vvords in the light 
of the facts of this case and decıded cases "The learned Tudges m the Allahabad 
High Court vvere able to come to their conclusion in favour of the respondent on 
the ground that vhat the appellant dıd ın this case vvas contrary to the lavv for the 
time being in force, if the sense of all the lavv applicable to the matter, including 
the Indian Companies Act, ı9ı3. An attempt has been made to collect arrears 
from a company ın liquldation by a procedure mot authorısed by lavr generally. 
Accordıngly, they say, the matter is outsıde the limitatıons to Turisdiction imposed 
by section 226. It has been urged on behalf of the appellant that the learned 
Tudges vvere vvrong in allovving the phrase “ lavv for the time being in force”” to 
embrace all lavvefor the time being in force in respect of the act ordered or done in 
the collection of the revenue, and that they should have confined the phrase to lavv 
dırectly concerned vvith the collection of the revenue VVe are not prepared to 
differ ın this respect from the learned Tudges in the Court belov: İt vvould be 
difficult, if not impossible, to delimit satisfactorıly the lavv vvhich had to be considered 
in relation to any matter from that vvhıch could be excluded from consıderation. 
But ın our viev” the more important questton in thıs case is vvhether the Act ordered 
or done in the collection of the revenue must in truth and ın fact have been “ accord- 
ing to the lavv for the time bemg ın force,” or vvhether it is sufficeent that the person 
or persons orderıng or dölng the act should 2oza fide and not absurdiy have belleve 
that the act vvas “ according to the lav for the time being in force” KCounsel for 
the appellant pressed us vvith the vievv that the latter only vvas sufficient to bring 
this case vvithin section 9226 (1) and he relied upon the vvell-knovrn case of 
Söooner v. Tadosl “YVhe learned Tudges in the Court belovr vere able to come 
to the conclusion that the principles of ?ooner v .7adoso1t, did-not apply vvrhen the 
complaint vvas that the vvhole procedure vvas not according to the lavv for the 
time being in force, or thatehe revenue authorıtıes had no legal povver to do vvhat 
they had done, as opposed to complaınt of some ırregularity in carrying out pro- 
cedure authorised by lavv or an irregularity ın doing something vvhich they had 
povver to do V/Ve regret that vvıth respect vve feel bound to differ from the learned 
Tudges in their limited vievv of the applıcatıon of the principles of) 52oozer 
v, .7ado 1, On the facts of that case, vve doubt if the officials vvere only guiliy ofa 
mere irregularıty of procedure But be that as ıt may, it seems to us that there is 
really no difference in principles betvveen the case of an official belteving 5oza 
de and not absurdly that some illegal step vvhich he takes in executing a legally 
authorised procedure is itself accordıng to the lavv for the time being ın force, and 
that of another official believing 5ona /i4e and not absurdly that the procedure 
vVhich he adopts in a particular case ıs ıtself according to the lavv for the time 
being in force. "The follovıng passage from the opinion delivered by Lord 
Campbell at pages 37g-8o appears to us to apply as much to one such 5ong /fide 
mıstake as to the other : 2 

““The pomt, therefore, is vvhether the exceptıon of yurisdiction only arıses vyhere the defendants 
have acted strıctiy, accordıng to the usage ahd practıce of the country, and the regulatıons of the 
Governor ın Council But upon this supposition the proviso is vyholly nügatory , for if the Supreme 
Court ıs to inquire vvhether the defendants ın thıs matter concernıng the publıc revenue vvere right 
ın the demand made, and to decide in their favour only if they acted ın entire cönformity to the 
Regulatıons of the Governor and Council of Bomöay, they vvould equally be entitled to succeed, if 
the Statutes and the Charters contaıned no exceptıon or proviso for their protection Olur books 
actually svvarm vvıth decisions putting a cöntrary construction upon such enactments, and there can 
be no rule more firmly establıshed, than that ıf partıes 5ona fide and not absurdiy belteve that they are 
actıng ın pursuance of statutes, and accordıng to lavv, they are entitled to the special protection 


vyhich the Legislature intended for them, althoush they have done an illegal act İn this case it may 
vvell be that the vvarrant against the goods of Tookaydass dıd not authorise the taking the goods o: 
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Hurgovundass, or even that Fiurgooundass mıght not be lable for the arrears of “ quit-rent”” vvhich 
accrued before he became ovvner of the house Still the Collector vvas evidently of opinion, that 
a dıstress might be made for the vvhole of the arrears due, and that it vvas sufficeent to ıntroduce into 
the vvarrant the name of Tookaydass, ın vvhose name the house conğınued to be registered "The other 
defendant never could have doubted the sufficreney of the vrarrant İf Indian revenue-officers have 
fallen ınto a mıstake, or vuithout bad farth have been güilty of an excess m executing the duties of 
etheır office, the obyect of the Legislature has been, that they should not be laable to be sued ın a cavil 
action before the Supreme Gdoürts Lsabılity to be prosecuted eriminally, stands upon a totaliy 


different foundatıon ” : 
If accordıngly vve are of opinion that the certificate preseribed by section 46 (o) 


vvas made out and forvvarded to the Collector under that sub-section by officials 
bona fide and not absurdiİy believing that the machinery under section 46 vvas legally 
proper and available for the collection of the arrears oğ ınccme-tax mn question 
due from the respondent Company, vve must conclude that section 96 (1) applıes 
to this case, and that in grantıng the inğunction appealed against the High Court 
vvas purporting to exercise orıgmnal yurisdiction cöncerming an act ordered or done 
in the collection of the revenue 2oza fdz and not absurdly belteved to be according 
to the lavr for the time being in force, and that by reason of section 296 (r) and the 
decision in Sğooner v .7adoıpl the High Court had no furisdiciyşon in the matter, 
and theır order vvas z/ira otres and void, 

Novr so far as the facts ofthıs case on the record are concerned, it is not absolutely 
clear on vrhich date the certıficate under section 46 (2) of the Tncome-tax Act vvas 
made out and forvvarded to the Gollector “The first intimation vvhich the liquida- 
tors receıved that the section 46 proceduse vvas going to be adopted vvas the receipt 
on the roth Tuly, 1044, of the demand from the Collector for the recovery of the 
arrears as arrears of land revenue This vras fully explaımed to the liquidators by a 
letter from the Income-tax Department.of the bin August, 1944, vvhich made clear 
that a certuficate had been forvvarded to the Collector under section 46 (2) İt is 
true that these steps vvere taken more than a year after the liquidators had suggested 
that the proper course for the Income-tax Department vvas to lodge a claım in the 
Hquidation But on those facts ıt is difficult to suggest that in Tuly and August, 
1944, the İncome-tax authorities vvere not actıng 5ona fidz or vvere acting absurdly 
in determınıng to proceed under section 46 (2) Nor has any one suggested anything 
ofthat sort ın this case  Itiis also true thatiin the other simılar casesthe İ1ncome- 
tax Department had previously submitted to lodge claıms for arrears clarmed due 
from a company ın İlquldatıon in the liqutdatıon “But it still is not impossible 
that a perfectly 2ona fide and not absurd determinatıon vvas come to in thıs case to 
try to recover the arrcars by a procedure believed to be avaılable to the Income- 
tax authorities according to their vievr of the lav for the time beingınforce  İndeed 
the number of points raısed and debated before us and the Hıgh Court shovv that 
it vvould be very difficult to hold that the challenged procedure had clearly been 
adopted mala fide or absurdiy At the stage therefore vvhen the procedure vvhich 
vve have held to be unauthorised by lavr vvas in fact put in force m this case, vve can 
see no reason for holding that the officials concerned vvere not acting 5ona /ide or 
vvere acting ahbsurdly. 

In this case, on the facts, the appellant must in our Pudgment succeed on the 
plea that section 226 (1) of the Government of Tndıa Act, r935, deprived the Hıgh 
Court of ğurisdiction in the matter. Any further action under section 46 (2) of 
the Income-tax Act in the future vvill be taken ın the light of thıs fudlgment and 
may not be saved by the provisions öf the said section 226 

The appellant faıls on all points exceptethe obiection taken under section 226 
of the Government of India Act, ra By reason of that vve must allovv the appeal 
and declare that the order of the High Court of the rth November, 1944, must be 
set aside, and that in İleu thereof there shall be substrtuted an order dısmissing the 
applicatıon of the liqutdators of the oıst September, 1944, and directing repayment 
by the liquidators of the sum, if any, receıved for costs in respect of the said applı- 
cation in the High Court, but vvithout any further order as to costs. YVe make 
no order as to costs in respect of this appeal to thıs Court 

G.R VS -——— Abbeal allosed. 
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İPRIVY COUNCTL: 
(On appeal from the Federal Court of India x. 


PRESENT .—LORD "TEHANKERTON, LORD MACMILLAN, LoRD VVnıcuTr, LoRD 
SIMONDS AND LoRD GODDARD. 


Puniab Provınce . ... AöğellaniT 
D. 
Daulat Sıngh and others Resğondenis. 


Government of mdta Act (1935), sectton 298— Scobe and effeci of-—Contravenhon of —Proğer test — Punşab 
Ahenatıon of Land (Second Amendmeni) Act (Pumab Act X of ı998)—İf ultra vıres of ihe Punşab Provnmnctal 
ZLegislature—Severability of valıd from ultra vires $orhon—P rober form 


Sub-sectıon (1) of section 298 of the Constitution Act co)fers a personal rıght on every subyect 
of His Mayesty domiciled in Tndra, and the general legislative pövvers cönferred respectively on the 
Federal Legiıslature and the Provıinctal Legislature by sub-section (1) of section 99 are subyect, iniez 
ala to the provısıons of section 298. 


Tt is not correct tg say that ın applyıng the terms of sub-section (7) of section 298, it is necessary 
for the Court to consıder the scope and obyect of the Act vvhich is ımpugned, so as to determine the 
ground upon vvhich the Act is based Tt is not a questıon of vvhether the ımpugned Act is based 
only on one or more of the grounds specifled in section 298 (r) but vvhether ıts operatıon may result 
ın a prohibition only on these grounds Hence the proper test as to vvhether there ıs a contraven- 
tıon of the sub-section (1) of section 298 is to ascertaın the reactıon of the ımpugned Act on the 
personal rıght conferred by the sub-sectton, and, viğule the scope and obyect of the Act may be of 
assıstance ın determınıng the effect of the operatıon of the Act on a proper constructıon of its pro- 
vısıons, if the effect of the Act so determined ınvolves an ınirıngement of such personal right, the 
obyect of the Act hovvever laudable vvıll net obviate the prohıbıtıon of sub-section (1). 


The avoıidance of benamı transactıons and the recovery of possession by the alıenor, vyhich 
are enacted by section 5 of the Punyab Land Altenatıon (Second Amendment) Act (X of r938) for 
the first tıme, ınvolve a prohıbıtion vithin the meanıng of sub-section (1) of section 298 of the Consti- 
tutıon Act and such prohibition is only on grounds of descent because such vvill be the result ın 
some of the cases affected by the ımpugned Act The persons affected by the provısıons ofthe ım- 
pugned Act are prohıbıted ““ from acqurrıng, holding or disposing of property ” vvithin the meanıng 
of sub-section (1) of section 298. 


Hence, the provısıons of henevr section r 8-A enacted by section 5 ofthe impugned Act, do involve 
a contraventıon ofsub-section (1) of section 298 ofthe Constitution Act and are ultra U)76s Of the Pro- 
vıncıal Legislature "They are neıutger authorısed nor protected from such a result by sub-sectıon (2) 
(a) of sectton 298 vrhich only excepts from the operatıon of sub-section (1) a prohibition of future 
actıon İt follovvs that the benefit of sub-section (2) (a) cannot be clarmed for the ımpugned Act 


so far asıt purports to operate retros pectıvely and to that extent ıt vvas beyond the legislative povvers 
of the Provıncıal Legislature 


If the retrospectıve elemenr vvere not severable from the rest of the provısıons, the vvhole Act 
yvould have to be declared u/Zza rres and vord But the retrospective element in the ımpugned Act 
is- easıly severable By the deletıon of the vrords ““either before or ” from the early part of sub- 
section (r) ofthe nevv section 13-A, enacted by section 5 of the impugned Act, the rest ofthe provısıons 
of that Act can be left to operate valıdly 


The form of severabılıty adopted by the Federal Court, viz , by a classıficatıon of the partıcular 
cases on vvhich the ımpugned Act may happen to operate, ınvolving an enquirry into the cırcumstances 
of each ındıvıdual case, is not vvarranted There are no vvordsin the Act capable ofbemg so construed 
and such a course vvould ın effect mvolve an amendment of the Act by the Court, a course vvhich 
is beyond the competenecy of the Court, 


D NN Bit, KG and 7 M. Pringle, KÇ , for Appellant, 
Ronald F Roxburgh, K C and M Gravenof: Hemins for Respondents 
Their Lordships” Tudgment vvas delivered by 


LoRD "THANKERTON.—İhis is an appeal from the yudgment and order of the 
Federal Court of İndia,” dated the 8th May, ıg4ə, by vrhich the fudgment and 
decree of the High Court of Tüdicature at Lahore, dated the oyth February, ıgqr, 
dismissıng appcals by the appellant and espondents Nos. ə and grespectively from 
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the fudgment and decree of the Subordınate yudge, İV class, Sialkot, dated the 
oənd Tuly, 1g4o, vvere set asıde and the case sent back to the High Cöurt vith a 
dırection for the framing of proper issues and the remittal of the case to the trial 
Court for further trial and decısıon : : 


ə The only questıon ın this appeal is vhether, and, if so, to vvhat extent, section 5 
of the Punğab Altenatıon of Land (Second Amendment) Act, r938, Puniab Act 
X of 138 is rendered invalıd by section 298 of the Gövernment of İndia Act, 19935, 
as berng ulira vzres of the Pun)ab Provincial Legislature The Puniab Act of 1938, 
vrhıch may be conventently referred to as the impugned Act, by section 5 purported 
to ınsert a nevv section I8-A ın the Punyab Altenatıon of Land Act, ıgoo (İndian 
Act XITI of rgoo), vvhich may be seferred to as the principal Act, the nevv section 
being expressly given retrospective effect 


The prıncipal Act, as amended up to the ıst Tune, 1939, vruhen the ımpugned 
Act came ınto operatıon, deals vvith permanent altenatıon of land in Part İl (sec- 
tıons 8 to 5), and temporary alıenatıon of land ın Part 111 (sections 6 to 18) of 
the Act "The expressıon “ land ” ıs defined in section 2 (3) and, broadİy stated, 
ıt covers agrıcultural land and bulldings, and excludes building sites and buildings 
in a tovvn or vıllage , and, by sectton 2 (4), “ permanent altenatıon ” ıs defined to 
ınclude sales, exchanges, giüfts, vvills and grants of occupancy rights By section $ 
ıt is provided that, except vvhere the alıenor is not a member of an agrıcultural 
trıbe, or the alıenor ıs a member of an agrıculturaltrıbe and the alıenee is a member 
of the same trıbe or of a trıbe in the same group, a permanent alıenatıon of land 
shall not take effect as such unless and until sanctıon is given thereto by a Deputy 
Commıssıoner, and section 14. providessthat any such permanent altenatıon shall, 
untıl such sanctıion is given, ör if süch sanction has, been refused, take effect as a 
usufructuary mortgage ın form (a) permitted by section 6 for such term not exceeding 
tvventy years and on such condıtıons as the Deputy Commissioner considers to be 
reasonable 


As regards temporary altenations of land, section 6 (1) provides thatifa member 
Of an agrıcultural trıbe mortgages his land and the mortgagee ıs not a member of 
the same trıbe, the mortgage shall be made ın one ,of certaın prescribed forms, 
and section g (1) provides that, if a memberofan agrıcultural trıbe makes a mortgage 
Of his land in any manner or form not permitted by or under the Act, the Deputy 
“Commiıssıoner shall have authority to revise and alter the terms of the mortgage 
so as to brıng itınto accordance vvith such form of mortgage permitted by or under 
the Act as the mortgagee appears to hım to be equttably entitled to clarm. 


Peiıhaps the most important section of the prıncıpal Act for pres”nt purposes 
s section 4, under vvhich the Local Gövernment, for vvhich the Provincial Gövern- 
ment vvas substıtuted in 1937, vvere, by notuficatıon ın the Official Gazette, to 
determıne vhat bodies of persons in any distrıct or group of districts vvere to be 
deemed to be agrıcultural trıbes or groups of agrıcultural trıbes for the purposes 
of the Act, Accordıngly, by Punyab Government Notificatıon No 63, dated the 
r8th Aprıl, 1904, ıt vvas determined that for the purpose of the Act— 


"6(ı) In each district of the Punyab mentioned in column 1 of the Schedule attached to this 
notıficatıon, all persons either holding land br ordinarıly residing in such district and belonging to 
any one of the trıbes mentıoned opposite the name of such district, in cölumn 2, shall be deemed to be 
an ““agrıcultural trıbe” vvithin the district 


. (a) —. the “agrıcultural tribes” vvithin any one district shall be deemed to be a group of agri- 
cultural trıbes ” 


The Schedule has from tıme to time been amended. 


In vievv of the restrictıons on alıenatıon, a practice grevv up of adoptıng the 
method of acquirıng and holdmg property öenamz, so famılıar in İndia, so that 
transfers from members of agrıcultural trıbes vvere made ınto the name of a person 
belonging to the same tribe or group of trıbes as benamıdar, for the benefit of a person 
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vvho vvas not a, member of such tribe or group of tribes. Such cases came before 
the Court ön varıous occasıons, but, in order to explaın the sıtuatıon under vvhich 
the transactıon here ın question came into beg, and vvhich vvould appear to 
have led to the passage of the ımpugned Act, ıt vill be sufficient to refer to tvvo of 
these cases,for that purpose only, and not for the purpose of the consıderatıon 
by thıs Board, of the correctness of the decisions İn 2amas-ud-Din v Allah Dad" 
Rhanl, the Lahore High Court held the ostensible vendee” entitled to recover pos- 
session ofthe property from the vendor, vvhatever mıght be the legal position betvveen 
the former and the alleged non-agrıcultural benefictary , thıs is the ordınary lavv 
relatıng to 2enamı transactıons İn 1982, a Full Bench of the same Court in Qadır 
Baksh v Hakam$, held ip an actıon by an alleged benamıdar to recover possession 
of the property from an alleged beneficary that the İattor vvas entıtled to prove 
that such vvas the real relatıonshıp betvveen the partıes, that such a transactıon 
vvas an evasıon of the provistons of the prıncipal Act, but that it vvas not necessarıly 
void aö smilo, and the possession of the beneficiary vyas not necessarıly unlavrful 
in every case, though the Court vvould not lend its support to either confederate, 
and the possessıon must remaın vhere ıt lay 


İn the year 1933, one Vumman, the father of respondents Nos. 2 and s, exe- 
cuted a mortgage vvith possession to respondent No. r, vvho is a member of an 
agricultural trıbe, of certain agrıcultural land and rights in the District of Sialkot 
in the Schedule to the Notıficatıon of 1goq, to secure repayment of Rs. T,soo to one 
Gopal Das İt ıs not dısputed that respondent No 1 vvas a benamıdar and that 
Gopal Das, vrho ıs not a party to the present sutt, vvas the real beneficıary. VVhile 
the mortgage deed has not been pıpduced, it is admıtted that it is not in a form 
permitted by the prıncıpal Act, and that ıt. vvould fall into the category referred to 
in section 9 (1) of the prıncıpal Act. 


İn February, 1939, (he ımpugned Act vvas enacted, and, by a notification 
under section 1 (2) of the Act, it came into force on the ist Pune, 1939. By section 
5 Of the ımpugned Act £t is provided that before section 14. of the principal Act, 
a nevv headıng and four nevv sections should be inserted. "The nevv headıng and 
the first ofthe nevv sectıons, so far as relevant to the present case, read as 
follovvs " 


ə 
“ T1I1—A —Benam T ransacttons, 


13—A (1) VVhen a sale, exchange, gıft, vvill, mörtgage, lease or farm purports to be made, 
€ither before or after the commencement of the Punyab Alenatıon of Land (Second Amendment) 
Act, 938, by a memhber of an agrıcultural tribe to a member of the same agrıcultural tribe or of a 
trıbe ın the same group, but the effect of the transactıon ıs to pass the beneficial interest to a person 
vyho ıs not a memher of the same trıbe or of a tribe in the same group, the transactıon shall be vor 
for all purposes, and the alrenor shall be entitled to possession of the land so alıenated, notvvith- 
standıng the fact that he may have hımself ıntended to evade the provısıons of thıs Act 


(2) 1fthe Deputy Commissıoner etther of his ovyn mötton or on the applıcatıon of the ahenor, 

ıs satisfied after makıng such enquir:es as may be prescribed from the parttes concerned, and recording 
evidence that an alıenatıon is void under the provısions of the preceding sub section he shall by order 
ın vvrıtıng, after recordıng hıs reasons, eyect any person ın occupatıon of the land under such sale, 
exchange, gift, vvill, mörtgage, lease or farm and place the altenor in possession,” 
A proviso to sub-section (2) of the nevv section 18-A provides for compensatıion 
to the person efected for ımprovements ın the dıscretion of the Deputy Commissioner. 
Sub-sectıon (8) ıs not material, It should be added that by section 21 of the 
princıpal Act the yurısdıction of the Civil Courts is excluded in any matter vvhich 
the Provıncıal Government or any Revenue-Officer ıs empovvered by the Act to 
dispose of, and that any rıghts of appeal conferred are to persons vvithın the Revenue 
Department. 


In October, 1939, Tumman, the mortgagor, havıng diued, his sons, respondents 
Nos o and g, applıed under section 5 of the impugned Act to the Deputy Com- 
missioner for avoldance of the mortgage and recovery of possession of the moörtgaged 
property, on the ground that the real beneficıal mortgagee vvas not respondent 
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No. r, but Gopal Das, vrho vvas not a member of an agrıcultutal trıbe: Thereupon 
respondent No r, on the orth November, 1939, presented a petıtion against 
respondents Nos. 2 and ş, ın the Courtof the Subordınate ludge, Fırst Class, Sialkot, 
alleging that, in vievv of section 298 of the Gövernmenb of İndia Act, i935, the im- 
pugned Act vvas voıd and uza otres of the Punyab Legislature, and claiming 
,(4) a declaratıon of his right as mörtgagee vvith: possession, (2) a declaration that 
respondents Nos. ə and g had no rıght to take possession through the Deputy Com- 
mussioner after takıng steps under the ımpugned Act, and (c) a permanent ınyuncüon 
restraınıng them from obtaınıng possessıon of the land by takıng out proceedıngs 
under the rmpugned Act İn a vrritten statement respondents Nos g and g main- 
tained the valıdıty of the rmpugned Act, that section 298 of the Act of 1935, vvas 
not contravened by the ımpugned Act, and that the present"appellant vvas a necessary 
party By order dated the orth May, ıgqo, the appellant vvas made a party, 
and on the ə2ond Tune, 1940, prelimmary issues vvere fixed, namely, 
Iı. Had the Punyab Legislature no yürisdiction to enact Act No X of ıg38 (Puny)ab) for reasons 
mentioned ın paras 8 and g? 


2. İf not, has the Civil Court yurisdiction to determine the question of 2ezamt nature of the 
transactıon ın dıspute ” o 


İssue No 2 raises no separate point, as the ansvver to No 1 necessarıly determınes 
the ansvver to No ə. 


At that time, and until after the decisıon of the Federal Court, section 298 
provided as follovvs .— ə 


“298 (1) No subyect of His Maiesty domucled in İndia shall on grounds only of religion , 
place of bırth, descent, colour or any of them be mneligibie for office under the Crovvn in İndia, or be 
prohıbited on any such grounds from acqurring,, holding or disposing of property ör carryıng on any 
occupatıon, trade, busıness or profession ın British İndia 


(2) Nothıng ın this section shall affect the operatıon of any lavv vyhich— 


(a) prohıbıts, erther absolutely or subyect to exceptions, the sale or mörtgage of agrıcultural 
land sıtuate ın any partıcular area, and ovrned by a person belonging to some class recognised by the 
lavr as bemg a class of persons engaged in or connected vnith agriculture in that area to any person 
not belongıng to any such class or 


(2) recognıses the exıistence of some right, privilege or disability attachıng to members of 
a community by vıirtue of some personal lavv or custom having the force of lavv. 


(3) Nothıng ın thıs section shall be construed as derogatıng from the specıal responsıbility of 
the Governor-General or of a Governor for the safeguardıng of the legitimate interests of minorittes.” 


By section 4 of the India and Burma (Temporary and Miscellaneous Provısıons) 
Act, 1942, tvvo amendments of section 298 vvere made, the only material one being 


the substıtution of a nevv paragraph (a) of sub-section (2) of section 98, as 
follovvs .— 


“(a) prohıbıts, etther absolutely or subyect to exceptuons, dispositions of agrıcultural land 
situate ın any partıcular area and ovvned by a person belonging to some class recognised by the lavv 
as being a class of persons engaged ın or connected vvith agrıculture in that area or as boz an 
aborıginal trıibe, in favour or for the benefit of any person not belonging to that class,” 


By sectıon 6 (2) of the Act of rg4ə, ıt vvas provided that the amendments made by 
sections three and four of the Act ın the Government of Indıa Act, r935, should be 
deemed to have been made thereın ımmediately before the passıng thereof İt 
follovvs that, for the purposes of thıs appeal, their Lordshıps must have regard only 
to section 298 as amended by the Ağt of ıg4ə, and another result has follovved the 
amendment, əzz , that certaın contentıons vrhach have been dealt vuth by the Courts 
ın İndia, are no longer available and the questton of the validity of the ımpugned 
Act vull rest on the decisıon of one or at most of tvvo questions. 


The first questıon is vrhether the ımpugned Act, by section 5, contravenes 
sub-section (1I) of section 298 of the Act of 1985 İIfit does notcontravene sub-section 
(1), the attack on the ımpugned Act fails, and so does the suit. 15,-on the other 
hand, section 5 of the mmpugned Act does contravene sub-section (1) of section 208, 
the question arıses vvhether the appellant can claım the benefit of sub-sectıon (2), 
and here the respondent No. r admıts that the transaction here in question does 
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fall vvithin the class of disposition described in paragraph (a) öf sub-section (o), 
but he maıntaıns that ıt does not authorıse or afford protectıon for retrospectıve 
legislation, and that the retrospective effect of the nevv section 18-A may be casıly 
elimınated by the deletion ef the three vvords “ either before or ”” from the early 
part of sub-sectıon (1) thereof, leavıng the rmpugned Act othervvse operatıve 


The Subordınate Vudge appears to have assumed that the ımpugned Act, 
contravened sub-sectıon (1) of section 298 of the Act of 1935, and, as regards sub- 
section (2), vvhich in its then form related only to sales and mortgages, he poited 
out that the ımpugned Act prohıbıted, ın addıtıon, exchanges, gifts, vvills, leases 
and farms, and saıd, “ "The Act, vvhıch cannot be declared void in part and upheld 
in the rest, ıs therefore //ra 2zre5 the Provıncıal Legislature as it contravenes the 
provısıons of section 298 (r) of the Government of İndia Act, 1935” This ground 
of yudgment vvas obvıated by the subsequent amendment of sub-section (2) of 
section 298 "The learned YTudge also held that söction 22 of the Act of 1985 
barred the authoruty of the Provıncıal Legislature to legislate retrospectively in 
vıevv of a Full Bench rulıng of the Allahabad High Court (407:qa Begam v. Abdul 
Mughni Khan), but that rulmg vvas overruled by a decision of the Federal Court 
(Umted Provinces v? Atıqa Begam 2) before the appeal ın the present case came before 
the Lahore High Court, and no further contention vvas based on section 292 “İhe 
contentıon that the ımpugned Act, so far as mtended to operate retrospectively, 
vvas not authorısed or afforded protection by sub-section (2) of section 298 does 
not appear to have been made before the Subordınate yudge 


On an appeal taken by the present appellant, and an appeal by the present 
respondents Nos ? and g the Hıgh Court of Lahore dısmissed both appeals, and 
affirmed the decree of the SubordınAte ərə The learned Tudges held that the 
ımpugned Act contravened the provısıons of sub-sectıon (I) ofsectıon 298, in respect 
that ıt operated merely by reason of descent alone, that sub-section ()-—as it then 
stood-—could only save sales and mortgages, and did not authorise or protect the 
avoidance of sales and mortgages retrospectıvely, and that there vvould be no 
dıfficulty ın holding that the impugned Act vvas valid so far as future sales and 
mortgages vvere prohibited On this last point the learned yudges differed from 
the Subordınate ludge, but thıs dıd not affect the result so far as the mortgage ın 
suıt vvas concerned, it havıng been executed five years before the ımpugned Act 
vvas passed Dalıp Sıngh, FP, ın the leadıng fudgment dıd dıscuss the question 
of the valıdıty of the prıncipal Act, and expressed a somevvhat tentatıve opimon, 
but Monroe and Sale, İİ , found ıt unnecessary to express any opınıon. "TIheir 
Lordshıps vvill refer to this matter later 

The Hıyh Court havıng certified in terms of section 05 öf the Act of 1985 
that the case ınvolved a substantıal question of lavv as to the interpretatıon of that 
Act, the present appellant appealed to the Federal Court, vrhich, by a, mayority 
Pudgment (Gvvyer, Ğ 7 and Varadachanıar, / , diss. Beaumont, 1 )? held that the 
ımpügned Act contravened sub-secton (1) of section 2986, in respect that ın some 
cases it vvould operate as a prohibitton on the ground of descent alone and agreed 
vvith the High Öourt that the benefit Of sub-sectıon (2) of section 298 could not be 
clarmed for the ımpugned Act so far as ıt purports to avoıd transactions entered 
into or tıtles acquıred before the ımpugned Act became lavv, as the vvord “ prohıibit” 
can only mean the forbıddıng of a transaction, and such a direction 1s appropriate 
only ın respect of transactıons to take place subsequently to the date of the dırectuon. 
Havıng so far follovved the vievvs of the High Court, Varadacharıar, İT , vvith vyhom 
Gvvyer, C T., agreed, proceeded to express a, vievv of the matter, vvhıch vvas not 
supported before the Board, and vvıith vvhich: them Lordships are unable to agree. 
After statıng that the questıon vvas not exactly one as to the valıdity or invalıdity 
oFthe Act, but rather vrhether the prohıbıtıons contaıned in it vvere operative or not, 
the learned Tudge saıd that the cırcumstances ın vvhich the provısıons ofthe impugned 
Act vrll be inoperatıve  müst be limited to cases vihere the beneficiarıes under the 
-————— ———— K”— ”  ” ””””” — €”——— 
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benamı transactıons fall outside the terms of the notificatıons under section 4. of the 
prıncıpal Act only on the ground that they are not descended from members belonging 
to the specıfied trıbes “The learned Tudge further said, that ın this vievv, the decree 
dısmıssıng the appeal to the High Court could not stand, and that enquıry vvould 
be necessary as to the ground on vvhıch Gopal Das, the alleged beneficiary under 
the suit mortgage, vvas said to be a non-agrıiculturist, as, vvithout such an investi- 
gation, ıt could not be decided vvhether the suıt transactıon 1s voıd under the 
ımpugned Act. 


İn his dıssenting yüdgment, Beaumont, 7 , süms up his opinion im these vvords. 


““əvould hovvever rest my yudgment that section 13-A of the impugned Act is not: a//ra gires 
the Punyab Legislatıve Assembiİy on the vvider ground that in applymg the terms of section 298 
(ı) ıtıs necessary for the Cornrt to consider the scope and obyect of the Act vvhich is ımpugned, so 
as to determıne the ground upon vvhich such Act is based İf the only basıs of the Act ıs 
dıscrımınatıon on one or more of the grounds specifled in section 298 (r), then the Act ıs bad 2 
but if the true basıs of the Act ıs something different, the Act is not invalıdated because one of its 
efects may be to ınvoke such dıserıminatıon 1n my opinion, in the present case the true obyect 
of the ımpugned Act ıs to avoid a method of evadıng the prıncipal Act, vvhich itself is unobyection- 
able, and although some of the rights avolded by the Act may be vested ın persons vvhose only 
dısqualıficatıon is lack of a partıcular descent, such lack of descent is not fhe onİy, or even the 
prımary, ground on vvhich the rights are avoided ” 


İn accordance vvith the opinion of the mafority of the Court, the decree of the 
High Conrt vvas set asıde, and the case sent back to the High Court vvith a direction 
that proper ıssucs vvere to be framed ın the lıght of the observations in the maşorıty 
yudgment, and the case remitted to the Trial Court for further trial and decısıon. 


"Their Lordships desire to port out the limited nature of the issue in this appeal. 
In the first place, no questıon of the vafidıty of the prıncipal Act arıses : neither 
of the tvro issues taken raıses the question, no question of its valıdity vvas suggested 
by the respondent No. rı before the Board, and the appellant vvould cleariİy be 
concerned to defend its valıdıty "The amendment of section 298 of the Act of 1935 
by the Act of 1942, and the vtevv of the ımpugned Act taken by theır Lordshıps, 
and the concession by the respondent No. r of its valıdıity as regards future 2enamz 
transactıons, are not encouragıng for any attack on the valıdıty of the prıncipal 
Act Tn the second place, Mr Pritt, for the appellant, sought to rest some argument 
on section 28 of the İndian Contract Act, 872, and en partıcular illustratıon (Ib 
thereof and on sectıons 84 and gö oftthe Indian Trusts Act, 1882, in order to suggest 
that the effect of the 5enam: mortgage ın the present case vvas to defeat the provısıons 
of the prıncipal Act, but in (he opinion of their Lordships that questıon does not 
arıse ın the present suut, and vvill not be precluded by any decision on the valıdıty 
of the ımpugned Act, vvhich, by its terms, assumes that the 35enamz transactıon has 
taken effect. İn any event, such an ıssue cannot be decided ın the absence of 
Gopal Das, the beneficial mortgagee 


Tuning then to sub-section (1) of section 298 of the Act ofı 935, ıt vvas not 
dısputed before the Board that a personal rıght is thereby conferred on every subyect 
of Hıs Mafesty domiciled in İndia, and, in the opınion oftheır Lordshıps, the general 
legislative pövvers  conferred respectively on the Federal Legislature and the Pro- 
vıncıal Legislature by sub-section (1) öfsection 99, are subiect zxzer aha, to the provı- 
sios of section 208 Beaumont, 7 , holds that ın applying the terms of sub-section (1) 
Of section 2986 it is necessary for the Court to consider the scope and obiyect of the 
Act vvhich is impugned, so as to determine the ground upon vvhich such Act is based. 
Theıir Lordships are unable to accept this as the correct test İn their Vlevv, it is 
not a questıon of vvhether the ımpugned Act ıs based only on one or more of the 
grounds specified in section 298 (r), but vhether its operatıon may result ın a prohı- 
bition only on these grounds The proper test as to vvhether there ıs a contraventıon 
of the sub-sectıon is to ascertaın the reactıon of the impugned Act on the personal 
right conferred by the sub-section, and, vihile the scope and obflect of the Act may 
be of assıstance ın determining the effect of the operatıon of the Act on a proper 
constructıon of its provisions, if the effect of the Act so determined ınvolves an 
ınİringement of such personal right, the obyect of the Act, hovvever laudable, vvill 


öl 
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not obvıate the prohıbıtıon, of sub-section (1) ln marked coöntrast: to this, sub- 
section (2) does take ınto consideration the obyect of the impugned Act, despite 
the contraventıon of the personal rıght conferred by sub-section (ı) On the quecstion 
vvhether.the ımpugned Ast does contravene sub-sectıon (rı), Mr Prıtt, for the 
appellant, conceded that membership of a trıbe vvas, generally, a question ofdescent, 

and, therefore, the questuıon may be stated as “ vvhether the rmpugned Act prohıbits 
any subiect of Hıs Mayesty dormuciled in İndia “on the, grounds only ....... of” 
descent ” from acquırıng, holdıng or dısposıng of property ın British İndia.” Three 
pomnts arıse on the questıon so stated, the first one being vvhether the provısıons 

of the ımpugned Act ınvolve a prohibition vithin the meaning of sub-section (1), 

ın the opinion of their Lordships, there can be no doubt that the avoidance of the 

benamı transactıon and the recovery of possession by the alıenor, vvhich are enacted 

by the ımpugned Act for the first tıme, ınvolve such a prohıbıtıon "The second— 

and most ımportant point—ıs vvhether such prohibıtion is only on grounds of 
descent. İn vievv of the opinion already expressed by their Lordships, it vvill be 

enough to shovv that such vvill be the result ın some of the cases affected by the 

impugned Act, and ıtıs clear, for example, thatıf the beneficıal vendee or mortgagee 

cıther ordinarıly vesides or holds land in the district, but is not a member of an 

agrıcultural trıbe, he vvill be prohibited only on the ground of descent. "The third 

and last poımt ıs vrhether by the provısıons of the ımpugned Act, such a person 

can be saıd to be prohıbıted “ from acqurrıng, holding or disposing of property”” 

vyıthın the meanıng of sub-section (1) of section 298 ş in the opinion of their Lord- 

shıps only one ansvver is possible, zöz., that he is so prohibited, 


Their Lordships, accordingly, hold that the provısions of the nevv section 13-A, 
enacted by sectıon 5 of the ımpuğned Act, do involve a contravention of” sub- 
section (1) of section 28 of the Act of 19335, and are ulira zreş the Provincial Legis- 
lature, unless they can be shovrn to be authorised and protected from such a result 
by sub-sectıon (2) (a) of sectron 298. As already stated, it is not növv dısputed by 
respondent No. Iı that, as regards future transactıons, the rmpugned Act ıs so 
authorısed and protected, and the only question remainıng is vvhether sub-section 
(2) (a) authorıses and protects the opening up and avolmdance of benamı transactions 
vvhıch vvere ın existence at the date of the ımpugned Act İn the opinion of their 
Lordshıps, sub-section (2) (z) only excepts from the operatıon of sub-section (1) 
e prohıbıtıon of future actıdlı, for the reason expressed by Varadacharıar, / , that 
the vvord “ prohıbıt” can only mean the forbiddıng of a transactıon, and such 
a. dırection is appropriate only in respect of transactions to take place subsequently 
to the date of the dırectıon, and cannot ınclude an attempt to reopen or set asıde 
transactıons already completed, or to vacate tıtles already acquıred — "Their Lord- 
ships, therefore, agree vuth the High Court and the mayority of the Federal Court 
that the benefit of sub-section (2) (a) cannot be clammed for the impugned Act so 
far as it purports to operate retrospectıvely. 


It follovvs ın the opinion of their Lordships, that the impugned Act, so far as 
retrospectıve, vvas beyond the İegislative povyersof the Provincial Legıslature, and, 
if the retrospectıve element vvere not severable from the rest of the provısıons, it 18 
establıshed beyond controversy that the vvhole Act vvould have to be declared 
ultra vıres and vord But, happıly, the retrospective element in the impugned Act 
ıs casıly severable, and by the deletion of thç vvords “ erther before or” from the 
early part of sub-section (1) of the nevv section 18-A, enacted by section 5 of the 
ımpugned Act, the rest of the provısıdns of the ımpugned Act may be left to operate 
valıdiy. 


The maforıty of the Federal Court appear to have contemplated another 
form of severabılıty, ziz , by a classificatıon of (he partıcular cases on vvhich the 
ımpugned Act may happen to operate, involving an enqurry into the circumstances 
of each ındıvıdual case There are no vvordsin the Act capable of bemg so construed 
and such a course vvould in effect ınvolve an amendment of the Act by the Court, 
a course vvhıch is beyond the competeney of the Court, as has long been vvell- 
establıshed. "Their Lordshıps are therefore of opınıon that the course adopted 
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by the mafority of the Federal Court, and embodied in the order is not vvarranted, 
and must be set asıde, R 

The result ıs that the ımpugned Act beıng u/ira ozres and vold in so far as it 
purports to operate retrospectively, ıt cannot affect ethe posıtıon Of respondent 
No 1 under the mortgage ın suit, but the decısıon of the present suit vvıll not affect 

,OT preyudıce any question that may arıse as to actıon by the Deputy Commissioner 
under section 9 of the prıncipal Act, and the relref sought by respondent No. r 
must be adiusted so as to confine it vyithin the limits of the present suit as explaıned 
in the course of thıs yudgment. 

It follovvs that ın substance the appellants have faıled in this appeal but a diffi- 
culty arıses ovuing to the order made by the Federal Court remitting the action 
to be re-heard agaınst yvhıch respondent No. 1 dıd not cross-appeal, Accordingly 
them Lordships are of) opinion that the appeal should be allovved, that the 
order of the Federal Court, except so far as it sets asıde the decree of the Hıgh Court 
and relates to costs, should be set asıde, and that ıt should be declared that the 
impugned Act, ın so far as ıt purports to operate retrospectıvely, is u/ira ozres of the 
Provıncral Legislature, and that a permanent inyünction should be granted restrainıng 
the appellant and respondents Nos 2 and 3 from takıng proctedıngs under the 
impugned Act. Their Lordships vvill hümbly advıse His Mağesty accordingly. 
In the cırcumstances the appellant vvill pay respondent No. r”s costs of this appeal, 


Solicitors for Appellant : Te Soğcetor, İndia Ofice. 
Solicitors for Respondent No. 1 e Lonzlaters and Banes 
H LU./V S Aböeal alloued. 


— rn və — xama 


(THE FEDERAL COURT OF INDIA.) 
(On appeal from the High Court of Tudicature at Madras.) 


PRESENT —SIR PATRICK SPENS, C/zef 7ustce, Sin S. VARADACHARIAR AND 
SıR MUHAMMAD ZAFRULLAH KHAN, İl. 


. Cunl Ağğeal .No. İV of igas. 
Kothapu Subbı Reddı ... Aböellani” 
0, 
Sanepallı Chenna Reddı ... “tesbondent. 
İNTERVENERS: (1) The Governor-General in Council, 
(2) The Advocate-General of Madras. 


Cunl Ağbeal .No. VIH of 1945. 


Rağa Manuru Venkata Hanumantha Rao and others , .  Aöğellaniş” 
0. 
Mylavarapu Gundayya and others , .  Feesbondenis. 


İNTERVENERS- (1) The Governor-General in Council, 
(2) The Advocate-General of Madras. 
Ordinance (XI of 1945), secton ə (a) —Vülidit) of the Ordinance—Elfect ef sectton 2 (a), 
Ordınance X1 of 145 is valıd ə 


The effect of section 2 (a) of the Ordınance ıs that vvhile the Ordinance remains in force, the 
provısıons of the Madras Agrıculturists” Reltef Act relatıng to debis arısıng out of promissory notes 
must be treated as valıd and operatıve 


AV, Rayagobala Ayangar, Advocate, Federal Gourt, instructed by Ganğat Rai, 
Agent, for Appellant 





"C, A. Nos. 4 and 8 of ıg45. oyth March, ı946. 
58 


434. . “THE MADRAS LAVV TOURNAL REPORTS, 1946 


Respondent not represented, 
Sir: Noshirisan Engineer, Adoocate-General of İndia (Mohammad Sadiq, Advocate, 
Federal Court, vvith him) ınstructed by £, Y. Biüandarkar, Agent, for Intervener 


No.ı : : ə 


K. Rafah Azyar, Advocate-General of Madras (D. /Varasarapşu, Advocate, Federal 
Court, vvıth him) instructed by S. K. Acharsar, Agent, for İntervener No 2—/z Ci? . 


Aöğeal .No İV of 1945. ı 

.N Raşagobala Aıyangar, Advocate, Federal Gourt, instructed by Ganğat Rai, 
Agent, for Appellant. 

B. Baneri, Advocate, Federal Qourt, instructed by V. B. V. Chari, Agent, for 
Respondents. ? . 


Sir .Noshirioan Engineer, Advocate-General of İndia (44oRammad Sadıq, Advocate, 
Federal Court, vvith hım) instructed by A Y. Bhandarkar, Agent, for Intervener No.r. 


K. Rayah Aıyar, Advocate-General of Madras (D .Varasarayı, Advocate, Federal. 
Court, vuuth him) instructed by S. KL Acharıar, Agent, for Intervener No. 2—/z 
Cul Apbeal .No. V3H ef 1945. 

The TVudgment of the Court vvas delivered by 

The Chief .Tustice — These tvvo appeals may be diısposed of together. "They- 
arise out of suıts ınstıtuted for the recovery of prıncıpal and ınterest on the basıs of 
promussory notes. "The defendants ın each şuut clarmed relief ın accordance vuth 
the provısıons of the Madras Agrıculturısts” Relef Act (IV of ıgş8). 

This Court held in Bank of Commerce, Ltd, v Kuna Beharı Kar and others), that 
the provısıons of the Bengal Money-lenders Act (X of 1g4o), so far as they affected 
debts due on promiıssory notes, vvere zlfra vzres the Provıncıal Legiıslature Follovvıng, 
ihıs yudgment a Full Bench of the Madras High Coöurt in Roroğall Somayaşılı v. 
Akella Subbarayadu? held that the correspondıng provisions of the Madras Agri- 
culturists” Reltef Act vvere d/ira ozresş the Madras Legislature (Consequently vvhen. 
these surts came up before the Madras High Court on appeal ın March 1gas, that 
Court dısallovved the claim of the defendants to relief under that Act and decreed: 
the suıts but ın each case granted a certificate under section 205 of the Constitution 
Act. The defendants have appealed to this Court : 

On the sth May, 1945, the Governor-General promulgated Ordınance XI of 
1945, section 2 (a) of vvhich provides in effect, so far as the present appeals are 
concerned, that vvhile the Ordmance remains ın force the provısıons of the Madras. 
Agrıculturısts” Reltef Act shall, in so far as they relate to or affect promıssory notes, 
transactıons based on promiıssory notes or proceedıngs arısıng out of such trans- 
actıons, be deemed to be and alvvays to have been as valıd and effectual for all 
purposes as if they had been, ın relatıon to such matters-as aforesaıd, enacted by 
the Central Legıslature. A faınt suggestion vvas made by Counsel for the Res- 
pondents ın Civil Appeal VİT of İg45 that the valıdıty of the Ordinance vvas open 
to quecstıon on the ground of ıts retrospectıve character, but nothing that vvas 
urged has served to raıse any doubts ın our minds on that score. VVe hold that 
the Ordinance is valıd. The effect of section 2 (a) of the Ordinance, the substance 
of vvhich has been set out above, ıs that vvhile the Ordinance iemaıns ın force, the 
provisıons of the Madras Agrıculturists” Rehef Act relatıng to debts arısing out of” 
promissory notes must be treated as valıd and" operatıve 

VVe allovv these appeals, but as there are other questıons ın each of these cases 
vrhıch require decision by the High Court before a final decree can be passed, vve 
direct that these cases shall be remitted to the Hıgh Court for final disposal im 
accordance vvith the provısions of the Madras Agriculturists” Reltef Act. VVe make 


no order as to costs ın this Court. 
G.R./V.S. —— Abbeal allosed and case remitizd. 





ı. (1944) F.C.R, go : 6 F.LUT.əzı : (1944) 2. (1945) FSL./ no (1945) r M.L.).- 
r M.L.İ. 178. 839 : LL.R. r9g45 Mad, 67o. 
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IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —MR. YİusricE, KuPPUSVVAMI AYYAR 


D Narayana Sıngh ş . Pehlmner” 
06 
eNallurı Seetharatnamma “. İtesbondent. 


Criminal Procedure Code (V of 1898), section 253 (1)——Duscharge under ünthout examınıng all ihe untnesses 
—Lezgalıty. 


A Magıstrate has no povver to pass an order of dıscharge under section 2538 (I) of the Crımınal 
Procedure Code, until he has examıned all the vvitnesses 72e Queen v Parasurama “Vaideker, (1881) 
I.LR 4 Mad 3gəo, reled upon. 


e 
In a case of a complaınteunder section 420, Indian Penal Code, the Magıstrate passed on order of 
dıscharge under section 258 (r), Criminal Procedure Code, on the evidence taken by him büt vvithout 
examınıng the investigatıng cfficer ari one of the persons cıted by the complaınant as a vvıtness 
present at the time of the transactıon A revıision against that order vvas dismissed by the Addıtıonal 
District Magistrate vvith the remark (hat the Magıstrate must have meant that he vvas dıschargıng 
the accused under section 253 (2) On a revision to the High Court, 


qdeld, that there vvas no yustificatıon for the Addıtıonal District Magıstrate thinking: that the 


. 


Magıstrate ıntended to discharge under section 285 (2) vyhen the latter had specifically etated that he 
dıscharged the accused under section 253 (1) and proceeding: to apprecıate the evıdence ard ınfer 
that the Magıstrate vvould have come to the same conclusion even if he had examıned the other 
veitnesses “İhe order of discharge müst be set asıde 

Petition under sections 485 and 499, Criminal Procedure Code, 1898, prayıng 
that the Hıgh Court vili be pleased to rovise the order of the Court of the Addıtıonal 
Dıstrıct Magıstrate, Kistna, dated o6th Tune, 1945, in Cr M. P. No o6 of 1945, 
preferred to revıse the order of the Court of (he İoimnt Magıstrate of Bezvvada ın 
G C No so of 944. . 


V. 1 Rangasıvamı Aqıyangar for Petitioner 
E S, ayarama Ayar and K Ramaseshayya Cheuodary for Respondent, 


The Public Prosecutor (VFA Et/va)) on behalf of the Crovn 
The Court made the follovvng, 


ORDER —İ his is a petition by the complaınant ın C C No so of 1944. on 
the file ofthe İomt Magıstrate of Bezv.ada, He fileda complaınt for cheatıng agaınst 
one Sıtaratnamma, an cffence punıshable under sectfton 420, Indian Penal Code. 
Hıs case vvas that the accused took yevvels from hıs vnfe representing that they vvere 
requıred for takıng the photograph of a girl vvho vvas about to be married and that 
the yevvels vvere givento her but not returned subsequently though she vvas requested 
to return the same A number of vvitnesses vvere cited and it vvas stated that three 
persons vvere present at the tıme of the delivery of the yevvels “The Magıstrate 
took evidence and also examıned a Court vitness but passed an order of dıscharge 
on (he evidence taken by him vuthout examınıng the ınvestıgatıng officer and 
one of the persons cıted as a vvitness to prove the delivery of the yevvels to the accused. 
He dıscussed the evidence and passed an order dıschargıng the accused under 
section 258 (1), Criminal Procedure Code He definrtely states “ “ I therefore 
dıscharge the accused under the provısıons of section 253 (1) of the Crimınal Pro- 
cedure Code.” "The Magıstrate had no povver to pass an order under section ə 58 (1) 
until he has examıned all the vnitnesses. "This has been pomted out by this Court 
in 72c Queen v. Parasurama .Vascker1, SNhen the matter vvas taken in revısion to the 
Addınonal District Magistrate, he vvas of the opinion that the Magıstrate“commıtted 
an error and that vhat he must have meant vvas that he vvas dıscharging the accused 
under section 258 (2), and then dismissed the petition. 1 do not think there is 
any yustificatıon for thinking that the Magıstrate intended to dıscharge under 
section 285 (2) vvhen he specıificalliy stated that he dıscharged under 
section 253 (ı). "Uhe evidence has been appreciated no doöubt on the basıs 
Yə çı qə şm mun ni — ə 700077”... 

əCrl R.C No. g36 of rg45. Sth March, 946 

(CrL R P. No. 676 of ıg45.) 

ı. (ı88r) LL.R. 4 Mad gog. 
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that all the. evidence vras over. VVe cannot say vhat conclusions the Magistrate 
vvould have come to if he had also examıned the other vvitness to prove the delivery 
of the yevvels As a matter gf fact, the accused”s case vvas that the fevvels vvere not 
received by her “ln these circumstances 1 do not think the Addıtıonal District 
Magıstrate vvas yustified in treatıng the order as one passed under section 253 (2) 
and proceeded to-appreciate the evidence and infer that the Magıstrate vvould 
have come to the same conclusıon even if he had examaned the other vvıtness, 1 
therefore set asıde the order ofdıscharge and remand the case to the Tomnt Magıstrate 
of Bezvvada for proceedıng vuth the case after examınıng the tvvo other vvıtnesses 
vvho have not been examıned, namely, the ınvestigatıng: officer and the other 
vvitness vvho is to prove the delivery of the yevvels to the accused 


Vs. ı Pettnon al,oxed, 


IN THE HIGH GQOURT OF TUDİCATURE AT MADRAS 
PRESENT — MR” Vusrıce KUPPUSVVAMI AYYAR 
A. Perayya ə Pehtoner " 


Madras Gaming Act (İİ of 1930), secttons 5 and 6 —$earch. svarrant issued under-——Contents—P resumbtton 
of galıdıly — Materıals yustifying issuc of toarrant not stated ın the ioarrant—İf renders at imahid 


A Mazgıstrate should be presumed to knovv lavv and also must be presumed to knovv vvhat the 
requırements are before he could ıssue a search vvarrant under section 5 of the Madras Gamıng 
Act Section 5 does not state that the Magıstrate sğould record vvhat the materials vvere on vyhich 
he vras asked to ıssue the vvarrant or vvhether he belteved them to be true or not. VVhere a vvarrant 
purports to be issued under” section 5 it has to be presumed that the Magıstrate vvould not have 
issued it under that section uünless he had been satısied on the ınformatıon supplied to him thatiıt 
vas necessary to ıssue the vvarrant If these presumptıons are dravvn, then the vvarrant cannot 
be saıd to be ınvalıd merely because of the fact that vvhat the ınformatıon vvas on vvhıch he vvas asked 
to ıssue the vvarrant vvas not stated If the vvarrant is valıdiy issued, then the presumption naturally 
follovvs under section 6 of the Gaming Act that the place in question vvas used as a common gamıng 
house and that persons found thercın vvere there present for thc purpose of gamıng and thıs vvill be 
enough to yustify a conviction 

Petitıon under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
prayıng that the Hıgh Court vvill be pleased to revise the yudgment of the Court 
of the Sub-Dıvısıonal Fırst Class Magıstrate of Anantapur dated zöth March, 
1945, and passed ın Or Appeal No 2 of 1945, preferred agaınst the yudgment 
of the Gourt of the Statıonary Sub-Magıstrate of Dharmavaram, dated r8th 


December, 1944, and passed ın Calendar Case No. 390 of 1944. 
A Bhuşanga Rao for Petitioner, 
"The Publıc Prosecutor (V A El/nrai) on behalf of the Crovn 


The Court made the follovvng 


ORDER —İ he maı pomtın both these revısıon petitions is vvhether the search 
vyarrant vvas properly ıssued VVhat ıs stated ıs that ın the vvarrant ıt ıs not stated 
vyhat the materials vvere on vvhich the Magistrate came to the conclusıon that 
it vvas a case in vvhich a vvarrant should be ıssued and it ıs also stated that the 
Magıstrate has not stated thereın that he has reason to belteve that the place vvas 
used as a gamıng house 

"Təyo authorities are cited, one for the petitıoner and another by the learned 
Public Prosecutor The one reled on by the petıtıoner is reported ın İn re 72am5z 
Ayyangar aşd others1. In that case, there vvas no other evıdence except the pre- 
sumption sought to be raısed under "section 6 of the Gamıng Act "The other to 
the contra ıs a decısıon of Burn, ) , in /Varenabğayya v Emğeror3. İtis not necessary 
to refer to eıther of these decısıons İn this case the vvarrant purports to be ıssued 
by a second class Magıstrate under section 5 of the Gamıng Act A Magıstrate 
should be presumed to knovv lavv and also must be presumed to have knovrn vhat 
the requırements are before he could ıssue the vvarrant Sectıon 5 does not state 


2—..—————————”——————” ———””—”———————— —— 


£COrl R.C Nos 574 and 575 Of 1945 7th lanuary, 946 
(Crl R.P Nos 533 and 534 Of 1945.) 
ı, (ig45) 2 M.İ, 537. 2. (1938) rML İ.5o9 
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that the Magıstrate should record vhat the materıals vvere on vvhich he vvas asked 
to issue the vvarrant or vvhether he belteved them to be true or not , As already 
stated, ın thıs case the vvarrant purports to be issued under section 5 The Magis- 
trate vvould not have ıssued the vvarrant under thıs, section unless he had been 
satısüed on the ınformatıon supplıed to hım that ıt vvas necessary to 1SSUC the 
vvarrant. If these presumptıons are dravvn, then the vvarrant cannot be saıd to be 
invalıd merely because of the fact that vhat the ınformatıon vvas on vvhich he vvas 
asked to ıssue the vvarrünt vvas not stated If the vvarrant ıs therefore valıdiy 
issucd, then the presumptıon naturally follovvs under section 6 of the Gamıng Act 
that the place vvas used as a common gamıng house and that the persons found 
thereın vvere therc present for the purpose of gamıng and thıs vvill be enough to 
pustify the convictions ə 

It is next urged that the evidence in one case has also been used in the other, 
The tvvo cases vvere ted  together and a common yudgment has been vrritten, 
It vrould have been better ıf the magıstrate had referred only to the evidence in 
each case and vvrıtten separate yudgments. But then it 1s only an ırregularıty. 
The presumptıon that he could dravv under section 6 ıs the maın material on vrhich 
the yudgment has been based Further, there vvas also the eviğence of the Gircle 
Inspector and he had stated vhat the materials vvere He has also stated that 
he beleved the informatıon to be true İn these cırcumstances 1 :vill not be yustified 
ın faılıng to dravv the presumption under section 6 and ıf thıs dravvn then these 
petıtıons vvill have to be dısmıssed I do not think this is a case in vihich 1 vvill 
be yustified ın ınterfering vvith the sentence 


The petıtıons are accordingly dismissed 
V.s. ə Petions dismassedə 


IN THE HIGH COURT OF VUDICATURE AT MADRAS 
PRESENT —MR QTusrıcE KuPPUSVAMI AYYAR 
Sala Mahammad Pehttoner.” 


Madras Rattoning Order, clause 4/—"“ Rationed” arhcle 9 — İmterbretation—V/holesale dealer unih hcence 
to sell baddy selling baddy to bersons hüing outşide rattoned area—İf an offence—Bona fides of the transactton— 
Effect on sentence 

The scheme of the Madras Ratıonıng Order clearly indicates that it deals only vvith transactions 
ın respect of ratıoned articles vvhich are sold and purchased ın”the ratıoned arca İt has reference 
only to the sale or purchase of the artıcles and not the user Hence ıt cannot be contended that 
an artıcle vvill be a ““rationed artıcle ” only ifiit is: to be sold for use in a rationed area, and that 
ifitis to be used or dealt vrithin a place other than the rationed area, it vvill not be a ““ratıoned 
artıcle” “The partıcıple ““ratıoned”” must be understood as referrıng to the artıcle and not to the 
use to vvhich it is put or the place vvhere it is to be used 


VVhere a vrholesale dealer havıng a İrcence to sell paddy and rice vnthin a rationed area but vvho 
did not have a permit entitling him to sell in that area any ratıoned artıcle, sellsın that area paddy, 
a ratıoned artıcle, to persons outside that ratıoned area, he is güllty of.a contraventıon of clause 4. of 
the Madras Ratıonıng Order as he is not an ““authorised vholesale dıstrıbutor ” as defined ın the 
order and as such he could notsell or offer or attempt to sell to any person any ratıoned artıcle 


VVhere the sale and purchase are 2ona fide there ıs no necessıty to give an exemplary punıshment. 

Petitıon under sections 435 and 439, Criminal Procedure Code, 1898, prayıng 
that the Hıgh Court vvill be pleased to revise the order of the Court of Session, 
North Malabar dıvısıon, dated ard February, 145, in G.A. No 47 of 1944 (C.G. 
No roo of 1944. loımnt Magistrate"s Gourt, Tellicherry) 


V Raşagobalacharı for Petıtıoner 
The Publıc Prosecutor (V A Ellra)) ön behalf of the Crovn 
The GCourt made the follovıng 


ORDER — The petıtioner has been sentenced to pay a fine of Rs 1o,ooo for 
havıng contravened the provısions of the Madras Rationing Order, clause 4, rcad 
vvith section 8r (4) of the Defence of İndia Rules He is. a vholesale dealer in rice 
and paddy at Tellıcherry, and the contravention consisted in selling paddy to tvvo 








m.Crl R C No 3750f1945 öth February, 1946. 
(Crl.R P. No. 350 Of 1945) 
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persons ın Kallaı, outside the Munıcıpal limits of Tellicherry, and. he is said to 

ave contravened by the sale, the provısıons of clause 4 of the Madras Ratıoning 
Order, vvhich runs: thus : 

““No person other than an muthorısed vrholesale distributor, an authorised retail: distributor 
or an authorised establıshment shall, on or after the ratıoning date, suppİy or olfer or attempt 
to suppİy to any person any ratıoned artıcle”” R 
İn this case, it is not disputed that he is. a person other than “ an authorısed vvhole- 
sale dıstrıbutor, an authorısed retail dıstrıbutor, or an authorısed establıshment ” 
No dout, he has a İlcence to sell paddy and rıce, but then the expressıon “ authorised 
vyholesale distributor” is defined in the order as a person vvith an authorısatıon 
in respect of a “ ratıoned artıcle””. “ Rationed article” is defined to be “any 
article vyhich the Provinctal Government may by notıficatıon ın the official Gazette 
in respect of any ratıoned area specify in this behalf.”  Rice and paddy, that vvere 
sold, are rationed artıcles ın Tellicherry tövvn, vyhere the sale is said to have been 
cifected. But the petuttoner has not obtaıned the permit entıtlıng him to sell 
in the arca any ratıoned artıcle. Therefore he ıs not an “ authorısed vvholesale 
distributor ” as defined in the order. Such a person shall not sell or offer or attempt 
to sell to any person any ratıoned artıcle. The expression used in the order is 
“ any person ” and not merely “ a person living in the rationed area”. So the 
petittoner ıs a person other than an “ authorısed vvholesale distributor ”, as defined 
in —. order, and he has sold to a person paddy, vvhich is admıttedly a rationed 
arüıcic. 

But vvhat is urged before me ıs that am artıcle vvill be a“ rationed. article” 
only if it is to be sold for use m a, rattoned area, and, if it is to be used or dealt vrth 
in a place other than the ratıoned əarea, it vvill not be a “ ratıoned article” T 
do not think that 1 -vvill be yustified in accepiing this contention, for, then vve vvould 
have had, instead of the expressıon “ any person ”, thıs description, namely, ” a 
person İtving.in the rationed area requlring the article in the rationed area.” vyhich 
is not there Therefore, the partıcıple “ ratıoned ”” must be understood as referring 
to the artıcle and not to the use to vrhich it is put or the place vvhere it is to be used. 
The scheme of the Ratıonıng Order clearly indicates that it deals only vvith trans- 
actıons ın respect of ratıoned artıcles vvhich are sold and purchased in the area. 
Therefore, it has reference only to the sale or purchase of the artıcles and not the 
user. İf this is so understooq, the petıtioner is gülty 


As regards the sentence, the petitioner has been sentenced to pay a fine of 
“Rs. 10,000. 1 should think it is excessive İt is not necessary to gıve an exeməplary 
punıshment for this reason. This firm has been supplyıng articles—even rationed 
artıcles—not only to persons in Tellicherry but also to persons İlving outsde ln 
thıs case, the persons, to vyhom the paddy vvas suppled, are İiving outside the 
ratıoned area, and they are persons vrho have been purchasıng for use outside the 
arca. Cöonsequently, the purchase vvas made 2onz fide and ın these circumstances 
(he fine of Rs ro,ooo ıs excessive andI accordıngly reduce it to Rs soq 


Vs. ——  HMLonuucühon uğheld, but sentence reducedə 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT -—MR İusrıce RAyAMANNAR. 
R. Thırumalaı Naicker by his düly constituted agent V S Govinda- 


raya Naıcker : Plamnt if” 
0. 
Ethirafammah and others ı .  Defendants 


Hindu Lam — Marriage—Form—Gustom—" Nadu veetu thalı ”—İf a valıd form—Presumbtton of 
oalıdıty from factum of marrtage 

Hindu Las —lİnhsritanee—Sudras—$Son born of totdou contınuousby kebt as concubine—Raght to inherit, 

VVhere a ceremony of marrıage vvith a vvidovy vyhich: consisted in tying vyhat is: called a “Vadi 
veetu (halı according to an alleged custom among Nayakars is proved to have been gone through, 
the general presumotıon in favour of a valıd marriage can be dravrn vvhen there is no evidence 
to establısh that such form ıs ınvalıd 
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Even if a valıd marriage ıs not establıshed the facts vvıll be sufficient to constitute a permanentİy 
.ikept concubınage vvhich vvill entitle the children to inherit i 


The requırement that the ““dası” should be an unmarrıed vvoman does not mean that she should 
not have been marrteed to another before Accordıngly an illegitimate son born to a vvidov kept 
..as a contınuous concubine is entitled to inherit 


Authorıtıes discussed, 

G, Ramakrıshna Aynar for Plaımtıff 

V. /V Srmvasşa Rao and C R KTishna Rao for Defendanis. 
"The Court delivered the follovng 


: TUDGMENT — İhis sult relates to the succession to the properttes of one Thiru- 
vengada Nayakar vvho died on the ərst March, ıg457 The plaintiff class. as 
his divided brother on the ground that the deceased did not İcave any nearer heir 
like vvidovv or child The first"defendant claims to be the second vvife of the deceased 
-and defendants 2 and g claım to be the son and the daughter respectively of the 
deceased by the first defendant. "The defendants put forvvard an alternatıve case 
that even if the first defendant vvas not the lavvfully marrıed vvife of the deceased, 
she vvas ın any event hıs permanently kept concubine and the second defendant 
evvas the son born to the deceased by the first defendant and therefore as an ıllegiti- 
mate son he vvould be entıtled to succeed to his putatıve father, İt is obvious 
that the plaıntıff”s surt must fail if either case of the defendants is establıshed. 


İssues I to 4 Tase questions vvhiqh are really necessary for the disposal of the 
suit. İssues 1 and 2 relate to the plea of a lavvful marriage set up by the defendants 
“vyhıile ıssue 8 relates to the case of exclusive oncubınage set up by them. 


kal 


“Vhe undısputed facts are as follovvs. Sometime in 1922 there vvas a partition 
"betvveen the deceased Thıruvengada Nayakar and hıs tvvo brothers, and the pro- 
perttes novv ın süt fell to the share of Thiruvengada. "The deccased vvas married 

. to one Sarasvvathı and she dıed ın December, ı933. "The first defendant vvas herself 
“marrıed to one Kolandavelu vvho died ın March, 1935. İt is common ground 
“that the first defendant and her deceased husband XKolandavelu Naıcker vvere 
“tenants ın the house belongıng to the dececased "Thiruvengada Nayakar, namely, 
1-A, Vathıar Kanda Pıllaı Street, Choolaı, Madras, and the deceased vvas 
himself living in another part of the same house (Though the actual date from 
“vhıch the tenancy started ıs not knovrn, it appears from the evidence that they 
"vere tenants even prıor to the death of Thiruvengada”s first vvife7 Ttis also admıtted 
by the plaıntıff that even subsequent to the death of her husband Kolandavelu 
Nayakar, the first defendant contınued to live in the same house in vvhich Thiru- 
vengada, lived, rıght up to his death 


The first defendant”s case ıs that, vvithın tvvo months after the death of her 
“husband Kolandavelu Nayakar, she married Thiruvengada Nayakar and since the 
Alate of the marrıage lived vvith him as his vfe and böre him four children of vvrhom 
tvvo, namely, defendants 2 and 8 survıve According to the first defendant, the 
.ceremony of marrıage vvhich vvas göne through vvas not presumably the usual 
marrıage ceremony, but a ceremony vvhich consisted in tying vhat is called .Vadz 
veetu thalı accordıng to a custom among Nayakars. "The plaintrf firstly denies 
the factum of marriage and further pleads that the alleged ceremony, even 1f ıt took 
place, ıs no form of legal marrıage, İn paragraph 11 of the plaınt a further con- 
“ttention is put forvard, namely, that the first defendant does not belong to a com- 
müunity, in vvhıch re-marrıage is permitted “by custom and therefore she ıs not the 
1egally married vvife of Thiruvengada Nayakar. "This contention is obviously 
"untenable because, after the Hindu VVidovvs” Re-marriage Act, it is not necessary 
to resort to custom to valıdate the re-marrıage of a Hindu vvidovv. İt is not 
pleaded that there ıs a custom vvhich invalıdates a marriage permitted by Statute 
even assumıng such a custom can ever be upheld by a Court, This cöntention 
-can therefore be disregarded in İzmzne 


. "Tvvo questions therefore arıse-—a questıon of fact and a question of lavv. On 
ahe questıon of fact the evidence is all one vvay though, it must be admitted, the 


440 THE MADRAS LAVV TOURNAL REPORTS. Lo46 


evidence is very meagre. The first defendant herself has given evidence of the 
ceremony that vvas gone through for the marrıage Her second vvitness, one 
Ramanufa Naıcler vvho claıms to have been a tenant ın the house of Thiruvengada, 
Nayakar for several years, says that he vvas present on the occasıon of her marrıage. 
He descrıbes the ceremony thus " İn the centre of the court-yard a lamp vvas İt, 
a purohıt officıated and a £)alz vvas tted 


Though the evidence of the actual ceremony of mafriage is confined to the 
testimony of these tvvo vvıtnesses there ıs abundant evidence on record vvhich un- 
mustakably establishes that the deceased Thıruvengada Nayakar and the first defend- 
ant vverc İrnving together as man and vrife till the date of Thiruvengada Nayakar”s 
death. On thıs pornt, besides the evidence of Ramanula Naicker there is the evi- 
dence of D VV. 8, admıttediy a purohit of Thiruvengada (Nayakar as vvell as the 
plamtıff besides several other Nayakar famılıes 1 have no reason vvhatever to 
doubt hıs testiımony He says that he knovs of the birth of the third defendant 
and that he officiated at the ğunyavachanam ceremony on the rıth day after the 
birth and that on that day the deceased Thiruvengada Nayakar and the first defend- 
ant sat together as husband and vvife and vvent through the ceremony Kuppu- 
svvamı, D. VV. 4, fs the son of the first defendant by Kulandavelu Nayakar. After 
hıs father”s death, he continued to İrve vvith his mother in the same house He 
deposes to the fact that hıs mother vvas İmving vuith the deceased Thiruvengada 
Nayakar as hıs vvıfe. He also speaks to the birth of the second and the thiırd 
defendants. D. VV s, Thangavelu Nayakar has been a tenant of the same house 
ın vvhich Thiruvengada Nayakar and the "first defendant vvere İrving from: 1998. 
He knovvs of the birth of the thırd defendant and he speaks to the fact that Thıru- 
vengada Nayakar and the first defendant vvere İrvıng together as man and vufe 


There ıs also evidence that the funeral and obsequmal ceremonies of Thiru- 
vengada Nayakar vvere performed by one Kannappa, the son of a paternal uncle 
of Thıruvengada Nayakar officiating for the second defendant. The plaıntıff 
vvould have it that he lit the funeral pyre and performed the ı6th day ceremony. 
Besides giving evidence: himself, he has examıned one Vinayaka Nayakar for this 
part of hıs case , but I do not belteve their evidence. P VV ə, a garrulous old 
man, vvas ınclıned to be more loyal than the King himself and extremely anxıous 
to say anythıng that ıs likely to be of use to the plaıntıff He vvould even say that 
the plaıntıff carrıed the fire öt though the plaıntıff himself denied having carried 
it. P VV. o”s evidence vuth regard to the performance of the r6th day ceremony 
is also not vvorthy of acceptance İt is very doubtful if he vras ever present at all 
at the ceremony. On the other hand, 1 have no reason to doubt the veracıty of 
the purohıt D VV. g vvhen he says that the ı6th day ceremony vvas performed, 
as ıt ought to be performed, at the tank by the second defendant vuth Kannappa 
deputısıng for him as the second defendant vvas a young boy. 


I must confess that there is not enough evıdence before me to find that the form 
Of marrıage descrıbed by D VVs r and gs recognised by a custom among the 
Nayakars to be a valid form of marrıage. No doubt 1 refuse to attach any ımpor- 
tance to the evidence of P YVV o, vvho asserted that he had never even heard the 
term.“ Veeitu thah” at any time in all his eighty years, but 1 doubt if the 
evıidence of Ramanuya Nayakar alone is enough to enable a Court to come to a 
definrte findıng as to theexıstence of a custom. Though neıther party asked the purohıt 
any questıon on this point, 1 asked him vvhether"he had officiated at or knevv anythıng 
about this form of marriage. He saul that he had not himself officiated at any 
such marriage but that he had heard of such a form, and that ıt vvas not sastraic 
but vvas customary. BRamanuya Nayakar no doubt asserted that a vvife married 
accordıng to this form of “ Vadi ocetu thahi” vvas also considered. a legally married 
vuife by the commuhuty. In thıs state of the evıdence 1 am forced to rest my 
conclusıon not on a definıte findıng that it has been establıshed before me that 
this form of marrrage is valıd, but rather on the general presumption  vvhich ought 
to be dravvn ın favour of a valıd marriage, vvhen the fact of the celebratıon of 
some form of marriage is establıshed and ıt has not been establıshed before me: 
by evidence on behalf of the plaıntiff that that form ıs invalid. 
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Even assumıng that the evidence in this case falls short of establıshing that 
there has been a valıd marrıage hetvveen the deceased Thıruvengada Nayakar and. 
the first defendant, there can be no doubt vvhatever that the evidence 1s certainiy 
sufficıent to support a. findıng that the first defendants vvas the permanently kept 
concubıne of the deceased Thıruvengada Nayakar "That the first defendant 

,remaıned vuth the same Thıruvengada Nayakar for several years admıttediy tıll 
the date of hıs death ısı admıtted by the plamtıff It vvas also admıtted by the 
plamtıff that defendants 2 and g vvere born to the first defendant ın the house 
in vvhıch Thiruvengada Nayakar and the first defendant vvere lıving. VVhen the 
first defendant vvas ın the vvitness box not a questıon vvas asked of her suggesting 
that other men had access to her The vntnesses examıned on behalf of the defendants 
are unanımous that the,deceased Thıruvengada Nayakar tfeated the first defendant 
ashıs vvife and defendants 2 and ş as his children On this port there is evidence 
of the utmost ımportance and" unımpeachable character Ex D-r ıs an extract 
from the Bırth Register kept of the igth division by the Corporation of Madras. 
It shovvs that on the r6th December, r936, a male child vvas born at No r, Vathıar 
Kanda Pıllaı Street “The father ıs named there as Thıruvengada Nayakar and 
the mother as Ethıirayamma “The ınformant vvas one Ramanuşa Nayakar İving 
ın the same house He is D VV ə, and he says that those columns vvere filled 
up accordıng to the instructions of the deceased "Thiruvengada Nayakar Ex D-z 
ıs the trıplicate given tö the informant vrhen the report of the birth of the third 
defendant vvas made by Kuppusvamı, D YVV 4 In this also the father is entered 
as Thıruvengada Nayakar and the motlter as Ethirayamma "These tvvo documents 
taken vuth the evidence of Ramanuya Nayakar, D VV o, the purohit D VV g,and 
Thangavelu Nayakar D VV s, establısh the factethat the second and thırd defendants 
vvere considered and treated by Thıruvengada Nayakar as his children 1 have 
therefore no hesıtatıon ın findıng on ıssue g that the first defendant vvas the exclu- 
sıvely kept concubine of Thiruvengada Nayakar and that defendants 2 and 8 are" 
the ıllegitimate children of Thiruvengada Nayakar by the first defendant 


Mr Ramakrıshna Aıyar, the learned advocate for the plaıntıff, has rased an 
interesting question oflavr that the second defendant cannot ınhenit to Thiruvengada 
Nayakar because he vvas born of an ıntercourse betvveen ""hıruvengada Nayakar 
vvith the first defendant, a vvoman vvho had been marrıed though at the tıme of” 
the bırth of the second defendant and at the tıme of hıs conception the husband 
of the first defendant vvas not alıve. In other vvords, he says, even though a vvidovv 
can be kept permanently as concubuıne, the ıllegitimate son born to her vvould 
not be capable of ınheriting to the putatıve father as a dası putra No doubt there 
is some authorıty ın hıs favour 1n Apnnayyan v Chinnanl, vrhich vvas a case sımilar 
to the present, Sır Arnold VVhıte, C 7, and Benson, // , held that an illegitimate 
son ofa Sudra vvidovy has no right ofinheritance, because they found that re-marrıage 
of vvidovvs vvas forbidden among Sudras of the cast to vvhich the parties belonged, 
and the son, bermg the ofispring of a connection forbidden by cüstomary lavv, had 
no right of inheritance to the property They also referred to the rule that the ıllegi- 
tımate son of a Sudra viho can inherit to him, should be the son by “ an unmarrıed 
Sudra vvoman ” according to the texts of the Hındu Lavvın Dayabagha, Chapter 9. 
Thelearned Vudges, hovvever, did not rest the decision on thisground “This decısıon 
vvas follovved by another Bench of this Court, Sundara Alyar and Aylıng, 17. in 
Padala Krıshna Rao v Padala Kumara)emma? "The facts ın that case also vvere sımilar 
to the facts of the present case and it vvas held that, ın order that an illegitimate 
son may be entitled to succeed his father, he must have been born of a vvoman 
vvho vvas never marrıed to anyone before she came under the keepıng of the person 
vvhose son the claımant vvas 


. — The reasonıing of the İcarned Tudges in Aznayyan v Chunnan 1, must be consıdered 
in my opınıon, to have been overruled by the decısıon of the Full Benchin Soundara-- 
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rafan v. Arunachalam Chett:3, İt vras there held that there ıs no condition that a 
marrıage could have taken place betvveen the putatıve father and the mother vvho 
vvas the concubıne according to the custom ofthe caste to vyhich the mother belonged. 
“That case no doubt related to the claim of an illegitimate sön ofa Sudra by adancıng 
vvoman vvho vvas by profession a prostitute But, in mv opinion, the rafio decidendi 
of that case must be taken to also govern the case of a vvidovr beg kept as a per-ə 
manent mıstress At page 1so, Sır lohn VVallıs, C T.,.says 

““To satısfy the texts ıt must be shovm that the mother is a dası, not that she ıs qualıfied to become 
a vvife As regards her bemg uünmarried vvoman the Dayagbhaga no doubt menttons this, büt “his 
text has been ınterpreted as meanıng not marreec to father ofthe child —Venkatachala Chettiv: Paroatham ız. 
Harubbannan Chettt v: Bulokam Cheth3, Annayyan v. Chinnan$, and Padala Kruhna Rao v Padala Kumara- 
-qamma85, and this is hovv the passage vvas understood by Medatıthr”. 

At page 154, Sadasıva Aiyar, 7 , clearly says that he is not Şrepared to follovr either 
dİnnayyan v. Chinnan8, or Padala Knshna Rao v. Padala Kumarayamma5. Dealing 
vvith this question that the mother must have been unmarrıed, the learned Pudge 
observed as follovvs " 

“ Mr. B Sıtarama Rao argued for imposing still another restriction that the mother must have 
been a virgin vyhen she became the permanent concubine of the plaintiff”s father, "There is nothing 
ın the Hındu Lavv t€xts to support that contentıon ” : 

"The fundamental basıs of the decision in Aznayyan v. Chinnan$, namely, that a legal 
connectıon should be possible betvveen the putatıve father and the mother before 
the male ofisprıng of such a cönnection could inherit vyas completely destroyed 
by the decısıon of thıs Full Bench. Agaın at page ı54, Sadasıva Aryar, / , observes : 

“ VVhen the legislature itself treats the marrıiage of all vvidovvs (ıncluding a Brahmin vridovv) 
sas lavvful it seems to me rather difficult to hold that the permanent connectıon betvveen a Sudra vvidovr 
and a Sudra male ıs equrvalent to an ıncestuous and adulterous connection because in the sub-caste 
of the lady, remarrıage ıs not approved of by custom and to hold in consequence that the son born 
of such a connection is not entitled to a share,” 

İn Szöramama Azşyar v. Raihnazelu Chett:5, actual decision by the Full Bench vvas 
not concerned vvıth the question vvhich falls to be considered here : but in the 
order cf reference made by Sadasıva Aiyar, T., vvith vyhich Napier, T., cöncürred, 
this question had to be incidentally considered. Tn that case, asın this, the illegiti- 
mate son vvas the ofİsprıng of a vvıdovv The follovving observatıons of Sadasiva, 
Aiyar, / , at page 47 are apposite. Referring to Aanayyan v. Channan$), he observes : 

“There the learned Tudges, nptvvithstandıng that remarrıage of vvidovv is sanctioned by Statute 

Lavv, held that ıf re-marrıage is unlavful by custom, concubinage vvith such a vnidovy is prohibited 
connection They also held that “unmarrıed ” does not mean “not marreed to the putatıve father ” 
but not marrıed to anybody before T respectfully dıssent from that decision . .. . The ex- 
expressıon in the Texts translated loosely as “unmarried vvoman ” merely means “a vvoman not married 
to the father of the person vvhose rıghts of ınheritance vvere under consideratıon.”” 
I may mention that the High Gourt of Bombay has consistently taken the vievv 
that the illegitimate son of a vvidovv kept as a permanent mistress vvould be entitled 
to inherit to his putative father—Rak v Gövnd Valad Tapa", and Gangabai Peerabba 
v, Bandıu8, 


İtisimportant to remember thatthıs condition ofthe möther bemg an ünmarried 
Sudra ıs not to be found ın any of the southern commentarıes of Yagnavalkya, ıs 
not to be found ın Mitakshara, ın fact itis to be found only m Dayabhaga and ın 
some of the commentarıes on the Dayabhaga "The original Sanskrit vvord “ aparı- 
neetha”, to my mınd, cannot refer to the status of the vvoman ındependent of the 
person vvıth reference to vvhom she ıs beimg described as a dası “ Parınaya,” the 
marrıage relatıon, 1s obviously intended to refer to the person the rıghts of vyhose 
offsprıng are the subyect-matter of the dıcussion $ othervvise, one vvould expect 
“A positive term like € kanya ” if it vvas intended to refer to a maiden in her virgin 
state. 
0———————————-.— —.—. x 
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On a consıderatıon of the authorittes referred to 1 am clearly of opinion that 
the follovving statement of thelavvın Mayne”s Hındu Lavv, Toth edition, £t page 648 
represents the correct vtevv : 

“The requrrement that the “dası ” should be unmarrıed vvoman does not, it has been held, 
mean that she should not have been marrıeed to another before. Accordıngly an illegitimate son 
əeDorn to a vvidovv or to any prostitute kept as a continuous concübine is entitled to inherit”” 

My findıng on thıs ıssuec"s that, either defendants I and 2 or the second defendant 
vvould exclude the plaıntıff, that ıs to say if the marriage ıs valıd marrıage as1 
have held, the first defendant and the second defendant vvould be entıtled to succeed 
to the propertres of Thıruvengada Nayakar , if hovvever the marrıiage vvere to be held 
invalıd, then, accordıng to my findıng on ıssuc 3, the secongğ defendant vvould be an 
illegitrmate son of "T"hiruvengada Nayakar, entitled to succeed to him The plaintiff 
vvould mn any event fail 


No findıng ıs necessary on 1ssue 5 as the plaıntıff has failed to establısh his 
title, 


In the result the suit ıs dısmıssed vvith costs.- 
KS : o Sant dismissed. 


RIN THE HİGH GOURT OF TUDİCATURE AT MADRAS. 


PRESENT .—MR. Vusrıce KuppusvvAMI AYYAR. 
ə 


Zaldu Manıikyala Rao and others .. Petittoners” 
0, ə 
Nımmagadda Venkatappayya. : , — İtesbondent. 


Crımimal Procedure Code (V of 1898), sectton 145-—Parlıes to broceedings ünder—İf can be combelled to 
ubbear ın Court in berson or execute bonds for such abbearance., 


Partıcs ın proceedıngs under section 145, Criminal Procedure Code cannot be compelled to 
appear ın Court or execute bonds for appearance The partıes can appear by pleader İf they 
do not appear ano let in evidence, then the case vvill be disposed of ex ğarfe after takıng the evidence 
let in by the other side 

Petıtıon under sections 485 and 439, ÖOriminal Procedure Code, 1898, praying 
that the Hıgh Court vvill be pleased to revise the order of the Court of the Addıtional 
First Class Magistrate, Masulipatam, dated and October, i945, in M.C No. göf 


1945. 
S Rothandarama .Naiar İor Petitioners. 
P Sivaramakrıshnayya and K- Bhimasankaram for Respondent. 
The Publıc Prosecutor (V . Et)nmraı) on behalf of the Crovn. 


The Court made the follovvng 


ORDER — "is is a petition to revise the order of the Addıtıonal First Class 
“Magıstrate of Masulipatam, dismissing the petition of the petitioners statıng that 
they cannot be compelled to execute bonds for appearance and that they cannot 
be compelled to appear ın Court merely because they happen to be partıes to 
proceedıngs under section 145 Of the Code of Criminal Procedure 1 :do not think 
the Mlagıstrate vvas rıght ın sayıng that he can compel partıes ın proceedings under 
section 145 to appearın Court (İt may be open to him to summon them as vvitnesses 
if they are vvanted ecıther as Court vvıtnesses Ör vvitnesses for the other sıde But 
then they vvill be attending Gourt as vvitnesses and not as party. Even under the 
prelımınary order ıt is stated that the respondents vvere to appear eıther ın person 
or by pleader. "The Magıstrate himself had permitted them to appear by pleader 
and that order has not been cancelled. "The Magıstrate therefore vvas not yustified 
in ınsıstıng upon the attendance of these petıitıoners if they are not vvilling to appear 


— 
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in Court but Az conteni vuith appearance by pleader “Further if they do not 
appear amd let ın evidence, then the case vvill be disposed of ex 6aric after takıng 
the evidence that may be let m by the other side In these circumstances the 
order of the Magıstrate insıstıng upon their appearıng in person and executing. 
bonds ıs ıncorrect and ıs therefore set asıde 

KS Order set asıde, 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT — MR Vusrıce HoRVVILL AND MR yUSTİCE SHAHAB-UD-DİN 


The Public Prosecutor . ,  Aöğellant” 
0 
Chıtikina Subbanna and others . . ə  Hesbondents 


Criminal: Tral—P rachce —Apbeal agatmst acqunttal-—Four accused charged under section go2 read nt” 
section 84, İndian Penal Code—Concesston by the Public Prosecutor in the tnaal Court as to absence of common 
əntention aganst three of the accused— Acqınttal of those three of murder—Abbeal by Cromn agamst the order 
of acqunttal of the tğree accused on the charge of müurder— V”rong concesston an, trial Coüri no bar to 
inteyference 


Four accused vvere trıed on a charge under section 302 read vvith section 34, İndian Penal. 
Code and the Public Prosecutor ın the trial Court conceded that common intention could not be 
ımputed to three of them “The tnal Tudge, belteving the evidence and  agreeing) vvith the conces- 
sıon, convicted one of the accused for müurder, and the other three for their individual acts but. 
acqurtted them on the charge of murdeı On ansippeal by the Crovrn against such acqulttal, 


Held, the concessıon vvrongly made by the public prosecutor in the trial Cöurt does not stand ın: 
the vvay of an appeal against acquluttal hased on that concession being allovved 


Publec Proseculor v Allada Saiyım, gg M.VVN Byş, explamed and not follovved 


Appeal under section 417 of the Code of GOriminal Procedure, 1898, against 
the yudgment of the Sessıons yudge of VVest Godavarı at Ellore in Sessions Case" 
No 9 Of 145 on his file 


The Public Prosecutor (V A EFtlera)) in person 


PT Ramalnga Redd: for Respondents 
The Tudgment of the Court vvas delivered by 


SHAHAB-UD-DIN, / —The respondents vvho vvere accused 1, 8 and 4 in 
Sessions case No o of 1945 ın the Court of Session, YVest Godavarı, vvere tried 
vvith the second accused on a charge under section gö2, Indian Penal Gode read 
viith sectton 84, Indian Penal Code in respect of the murder of one Arupallı Nara- 
simhulu “The learned Sessıons Tudge convicted the second accused of murder 
and sentenced hım to death , and that convıctıon and sentence vvere confirmed 
and hıs appeal vvas dısmıssed by this Court (Referred Trial No is6 and Cr App. 
No 552 of 1945). "The learned Tudge held that the respondents vvere not gulty 
of murder He convicted the first accused of causing grievous hurt and sentenced 
him to five years” rıgorous ımprisonment and the other tvvo accused of “ vrrongful 
confinement” , sentence bemng one year”s rıgorous rmprisonment cach They 
have not appealed but the Publıc Prosecutor, Madras, has filed this appeal agaınst 
their acquıttal on the charge of murder 


The case for the prosecutton vvas that early ın the morning ofthe ö6th December, 
1944 vvhile the deceased vvas takıng fodder for his: cattle to his field, accused ğ 
and 4 caught hold of him and accüsçd ə ammed a blovv vvith.a tree-tapper”s knife 
at his throat “The deceased put up his left arm to vvard off the blovv and recerved 
on ıt three cuts Accused rı vvho also had a tapper”s knıfe cut him on the left 
arm. "The deceased raısed an alarm as soon as he vvs attacked and P VV ə, his 
brother, vvho vras comıng behind him as vyell as P.VV ş ofthe neighbouring fteld vvho 
had yomned P VV s on the vvay came ruünning and trted to intervene, büt ran avvay 
as the first and second accused threatened to cut them P VVs 4 and 5, VVho vvere 
in the neighbourıng fields, also came running and meeting P VV. 2 on the vvay learnt 
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“rom him that the four accused vvere cuttıng the deceased VVhen they arrıved 
on the scene, they savv the accused running axvvay. "They then chased the accused 
for some dıstance and then returned to the deceased P.VVs. 6, 7, 9 and ro also 
came to the scene of occurrence and to them the deseased Narasımhulu stated 
that the accused had cut hım “The deceased vvas then taken to the hospital 
at Achanta, three mıles from the scene, vvhich he reached at AM "There 
vvere three ınyurtes on the left arm and one on the right, All of them vvere incised 
vvounds and one of the ınyuries on the left arm had cut the brachıal artery and 
ven Apprehendıng that this mnyüry might prove fatal, P VV r, the doctor, sent 
for P VV. ız, the vıllage headman, vvho had the dyıng declaratıon Ex C recorded 
in hıs presence by the karnam P.VV. ış. Tn that statement vvhich is attested by 
the doctor, Narasımhulu, ımplıcated the four accused and döscribed the parts played 
by them ın the attack. He said that the thırd accused caught hold of him, that 
the second accused came vvith x tapper”s knife, that then the fourth accused also 
came and caught hold of him, that on the second accused attemptıng to cut his 
throat vuth the knife he raised his hands to vvard off the blovv and recetrved the 
cuts on hıs left hand Tühen the first accused came and cut him on his right hand 
and on hıs raısıng an alarm P VV ş and others came, and the accused ran avvay. 
Narasımhulu dıied the same day at 6-8o PM As already stated one of the 
inyurses on the left arm had cut the brachıal artery and verm “The inyüry inflicted 
by the first accused on the rıght arm had resulted ın the fracture of the external 
condyle of the humerus. "The postmortem examınatıon dısclosed that death vvas 
due to shock and haemorrhage resulting” from the inyurtes 


An hour prıor to the occurrence, P VV. 6, yyhıle gomg to his field that mornıng 
savv the four accused together at about.şo yards from the spot vvhere the deceased 
vvas attacked , and an hour later he heard the deceased”s cry. "The accused vvere 
not avaılable to the polıce that day but vvere arrested ın their houses the next day, 
At about 10 AM on the day of occurrence accused r and 2 came to P VV/ 14 the 
monıgar of Achanta (it appears that there are three vıllage officers besides the 
karnam for thıs village) and presented a complaımt Ex K, alleging thatthatmorning 
vrhile the four accused vvere ın the tope of the first accused (the first accused ıs a 
renter of a toddy shop) the deceased, P VV ə and the others named ın that complaınt 
came in a body, that the deceased cut the second accüsed betvveen the left thumb 
and forefinger and that P VV ə hıt the fourth accused vuth a stick on his back 
and the thırd accused on hıs leg “The others vvho had come vvith the deceased 
and P VV z attempted to attack the accused vvith knives and sticks and so the 
accused ran avvay "There vvas a minor inyüry betvveen the left thumb and forefinger 
of the second accused, vvhich P VV 14 noticed P VV 7, the investigatıng officer, 
also savv it, but it does not appear thatthe second accused vas sent to the doctor. 
The ıinyury vvas a trivial one Tüere vvere nö inyüries on the other accused 


The rest of the evıdence relates to the motıive for the offence "There vvas 
enmıty betvveen the first accused on the one hand and the deceased and hıs brothers 
on the other due to rıvalry in bidding: at the toddy sales of 1944 Övving to the 
competition by the deceased, the first accused had to take the İcase of the shops 
for a far hıgher amount than ususal, P VV rs, the President of the Panchayat Board 
of Achanta, deposed that there vvere crımınal cases ın his court betvveen the deceased 
and some others on the one hand and the first accused on the other İt is alleged 
in Ex K that the deceased, P VV z and others vvere breakıng the pots tued to the 
trees of the first accused “The thırd and fourth accused are brothers "The first 
accused is the son of the thırd accused and the second accused in the son of the fourth 
accused. 


All the accused denred the charge “The first accused stated that he had the 
Tease of the toddy shop against the vvishes of the kammas of the village and dıd not 
give the üsual  contribution to the temple "The kammas, therefore, falsely 
implıcated him He denied havıng presented Ex K to PVV 14 The other 
accused stated that they had been feİsely ımplıcated by the kammas - 
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On this evidence, the Publıc Prosecutor of VVest Godavarı conceded that in 
v1evv Of thp decıision of them: Lordships of the Privy Council in 44a2öu5 Shah v. 
The Ring Emberorl, he could not contend that the common intention necessary 
for the applıcatıon of section 34, Indian Penal Code could be inferred The learned 
sessıons Pudge vrho beleeved the evidence referred to above, agreeing vvith the 
Public Prosecutor, took the vievr that the respondents could be held responsıble 
only for therr individual acts and convicted and sentenced them as stated already,” 
He observed, : 


““There ıs no proof in this case that the crimmal act vvas done in concert by all the accused 
pursuant to any pre-arranged plan 1Tt follovvs therefore, that each of the accused can be responsıble- 
only for the offence commiıtted by hım”” 


The lcarned Public Prosecutor, Madras, contends that tt is a necessary ınference 
from the facts proved ın thıs case that all the accused acted ın concertin pursuance 
Of a pre-arranged plan to kill thedeceased and that the factthatthe Publıc Prosecutor 
in the trial Court made a concession on this point vvrongiy cannot stand ın the 
vray of our consıdering the question in this appeal The learned Counsel for the 
respondents relyıng on the yudgment of Reılly, 7 in 72e Puölc Prosecutor v Allada 
Satyam?, argues tİfat ın vievv of the concession made in"the trial court, this Court 
should not ınterfere even if ıt considers that the concession vvas vvrongiy made. 
He contends that the concessıon made by the Public Prosecutor in the lovver Court 
vvas not vvrong, that even if the evıdence for the prosecution 1s accepted as true, 
it cannot be saıd that the first accused, though armed vuıth a tapper”s knıfe,had 
the ıntention to kill and that ın any event such an intention cannot be ımputed 
to the thırd and fourth accused Fınally, referring to the evidence of P YV 13 
that the Kammas vvere on bad terms vvıth the first accused, he argues that ıt ıs 
not safe to rely on the evidence adduced by the prosecution as all the occurrence 
vvıtnesses except P VV. 2 are kammas VyVith regard to P VV 2, the argument is 
that he should not be beleved as hıs name does not find a place ın the dyıng decla-- 
ratıon. İt is said that Ex K relates to a different incident and not to the incident 
in vvhıch the deceased vvas myured. 


Havıng been through the entıre evidence and having considered the above- 
mentıoned decisions, vve are of opinion that the contention of the learned Public 
Prosecutor ıs vvell founded anğ thıs appeal must be allovved. In 72e Puölc Prosecutor 
v. Allada Satyam?, the accused vvas charged before the Sessions Tudge vvith mürder 
or culpable homicide The Public Prosecutor vvhen summing, up the case stated 
that the offence vvould not come vvithın the scope of murder and this vievv vvas. 
accepted by the learned Tudge vrho convicted the accused under section 904, İndıan 
Penal Code On appeal agaıst the acquıttal on the charge of murder, there 
vvas a, dıfference of opinion betvveen the learned Tudges. VValler, 2 taking the vievv 
that the offence commutted vvas murder and the appeal should be alloved and 
Pandalar, 1. bemg ofthe opinion that the Sessions Pudge”s conclusion vvas supportable 
though not on the grounds stated by hım The case came before Re:liy, 7 vvho 
vvhıile agreeıng vvith VValler, T that the facts proved by the prosecutıon establıshed 
a case of murder declined to allovr the appeal because of the concession made bythe 
Publıc Prosecutor ın the trial Court. He observed that if a Public Prosecutor ın. 
a mofussal Sessions Court could vvithdrav, from the prosecutıon on a serıous charge 
and ask only for a conviction on a minor charge and then another officer representıng, 
the Crovvn could come to this Court and ask för a convıction on the serious charge. 
it vvould be grossly unfaır to the acused as at the end of the trıal, hıs counsel had 
only to repiy to the argument of the Public Prosecutor and at that stage had not 
to meet the serious charge. If this observatıon ıs accepted as correct vve should 
not ınterfere ın thıs casc, but vuth respect, vve are unable to agree vvıith the learned 
fudge. The concession made in the argüments by the Public Prosecutor in that 
case, it appears to us, dıd not amount to his havıng vithdravrn from the prosecutıon: 
on the charge of murder. Nor do vve see any preyudice caused to the accused im 
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that case. İt is no doubt true that hıs advocate dıd not have the opportunuty of 
arguing that the offence made out vvas only culpable homıcıde not amounting to 
murder: but that vvas hardly necessary as the trial Tudge hımself vvas of that 
opınıon, and vvhen the appeal against the acquuttal vvas heard, the accused”s advocate, 
had the opportunıty to argue that poınt. İt vvould have been a different matter 
if the concession had been made at the commencement of the trial or before the 
“evıdence vvas adduced hy the accused A concession vvrongly made on behalf 
of the accused cannot stanti ın the vvay of the appellate Court settıng asıde a con- 
vıctıon based on such a concession ş similarly a concession vvrongily made by the 
Public Prosecutor should not, in our opinion, stand in the vvay of an appeal against 
an acquıttal based on that concessıon bemg allovved It has been observed by 
their Lordships of the Privy Council in Seo Szoarıb v King Emtberor3, that there is 
no dıstınctıon as regard5 the povvers of the High Court in dealıng vuth an appeal 
betvveen an appeal from an ordçr of acquıuttal and an appeal from a convıctıon. 


As regards the questıon of common intention both the Public Prosecutor and 
the learned Sessıons Vudge of VVest Godavarı have failed to notice that the facts 
ın /Mahbub Shah v. The Ring Emğeror?, vvere entirely different from those of the 
present case "Ihere, tvvo of the complaınant”s party vvere shotsat by tvvo of the 
accused vvho came on the scene armed vvith güns to rescue the third accused One 
Of the men shot at feli dovn dead vvhile the other vvas mnyured Aİİ the three vere 
charged vvıth the offence of murder but only tvvo vvere trıed, as the person vvho 
actually fired the shot that kılled the deceased vvas abscondıng “The High Court 
of Lahore acquıtted the accused for vvhöse rescue the other tvvo accused vvho fired 
the shots came on the scene, but confirmed the convıctıon of the accused vvho dıd, 
not fe at the deceased "Their Lordships of the Privy Council set asıde that con- 
vıictıon observing that common intention"vvithin the meanıng of section 84, Indian, 
Penal Code ımplıed a pre-arranged plan and that to convıct the accused before 
them ıt should be found that he fired pursuant to the pre-arranged plan to kıll 
the deceased. "Theır Lordships further observed thatın most cases the pre-arranged 
plan has to be ınferred from the act or conduct of the accused or other relevant 
cırcumstances of the case. İn the cırcumstances of that case, their Lordships vvere 
Of the opınıon that the evidence fell short of shovving that the appellant and the 
abscondıng accused entered into a pre-concerted plan for bringing about the murder 
of the deceased In their Lordships” opinion, the only inference fustifled by the 
cırcumstances of that case vvas that the appellant and the abscondıng accused shared 
the ıntentıon to rescue the other accused. But ın the case before us vve feel no 
dıfficulty ın inferring from the evidence that the accused entered into a pre-arranged, 
plan to kill the deceased "The mode of attack itself indicates that the four acçused 
vvere anımated vvith the intentıon of killing the deceased. “The first and second: 
accused vvere armed vvıth tapper”s knives and the second accused aimed first at 
the throat of the deceased "The thırd and (fourth accused continued to hold 
the deceased vvhile the first and second accused cüt him and this attack 
continued even after P VVs o and $ attempted to ıntervene. Tühen there ıs the 
evidence of P. VV. 6 that the four accused vvere İying in vvait pricr to the occurrence, 
It does not appear that the learned Tudge considered this evidence VVe therefore: 
consıder that if the evidence for the prosecution can be accepted, it clearly follovis: 
that all the accused acted vvıith the common ıntention to kill the deceased "The 
fact that the thırd and fourth accused vyere not armed does not make any difference, 


It novv remaıns to consider the contention that the evıdence should not have 
been belıeved (İtis no doubt true that P VV 1g hasın cross-examınatıon admıtted. 
that the kammas of the vıllage vvere not vvell-dısposed tovvards the first accused : 
but nothıng has been alleged agaınst the vvitnesses to shovv that they had any 
partıcular reason to be ıll-dısposed tovvards the accused personally and to falsely 
ımplıcate them, İt has not been establıshed that any one of the occurrence vvitnesses 





(r934) 67 M.L 7. 6647 L.R. Ör 1A. 2. (1945) 2 MLAL 14: LR. ?2 LA. 
898:1L.R. :6 All, 645 (P.C.) 148 (P.C) 


448 . THE MADRAS LAVV TOURNAL REPORTS. 946 
“ras concerned ın the bidding at the toddy sales, Day had already davrned by the 
time the occurrence took place and the deceased and P VVs. 2, 3,. 4 and 

could certaınly have recognısed the assaılants İt appears to us extremely unlıkely 
that the deceased after havıng been savagely attacked vvould have ıgnored his 
yeal assaılants and decided, vvhen he müst have knovn that hıs end vvas near, to 
implıcate the accused falsely “The fact that the name of P VV z does not find a 
place ın the dyıng declaratıon, far from bemg a poınt,agaınst the prosecutıon,” 
appears to beoncınıtsfavour. İtindicates that the decessed stated ın that statement 
all that he could remember at the tıme VVhen he vvas attacked, he might not have 
notıced P. VV ə, though he had come on the scene. The version of the accused ın 
Ex. K renders the story of the prosecutıon probable VVe are unable to find 
any süpport for the contentıon ot the learned counsel for the respondents that Ex K 
yelates to a different occurrence "The fact that no comblamnt vvas made to the 
xyıllage munsiff in respect of the cccurrence in queston is hardly of any sıgnıficance. 
"The occurrence took place ın the fields and the hospital is in Achanta vvhere the 
Village Munsiff lives “Taking the deceased to the hospital dırect, vvas, m the 
cırcumstances of the case, a natural course to follovv Considering the distance 
of three mıles and the tıme the vvitnesses must have taken to make arrangements 
to carry the deceased to the hospıtal, ıt cannot be said that there vvas any avolidable 


delay. 

VVe consıder that the evıdence for the prosecutıon vvas rıghtly belteved by the 
1earned fudge and that havıng regard to our observatıons on the qucstion of common 
intention, the respondents are gulty of ehe offence of murder VVe therefore 
set asıde their convıctıons and convict them ınstead, of the offence of murder. 


As for the sentence vve should have ın the ordınary course imposed on the 
respondents the extreme penalty of the lafv, but havıng regard to the fact that the 
charge of murder vvas hangıng over their heads for nearly a year and they have 
been once acquıtted, vve consıder that the lesser sentence vvould meet the ends 
of yustıce VVe therefore suhstitute for the present sentences, the sentence of trans- 
portatıon for life in the case of each of the respondents. 


V.PS. Aböeal allozed . 


IN THE HIGH GOURT OF VUDICATURE AT MADRAS. 
PRESENT —MR. Vusrıce KuPPUSVVAMI AYYAR. 


“Narayana Aryar .. Pehioner”. 
Crimmal. Trial-—Summəons: case—Accused securad by batlable möarrant —Personal attendance—İf can be 


desbensed nih 

In respect of certaın offences punıshable under sectıons g28 and 824 of the Penal Code, though 
the procedure to be follovved is as ın a summons case, the Magistrate happened to ıssue a baılable 
vvarrant and vvhen the accused sought to have his personal attendance ın Court dıspensed vvnith, the 
Magıstrate refused the applıcatıon on the ground that the prosecutıon of the accused vvas secured 
after the ıssue of a barlable vvarrant On revision, 


Held, the Magıstrate vvas not yüstified in takıng his stand on an incorrect order of his for refusing 
he applıcatıon. Fven in a summons case rt vvill be open to the Magıstrate to ınsıst upon the per 
şonal appearance of the accused but he vvill have to give reasons for the same, 

Petıtion under sections 435 and 4389, Oriminal Procedure Code, 1898, prayıng 
that the Hıgh Court vvill be pleased to revise the order of the Court of the Statıonary 
Sub-Magıstrate, Trıchınopoly Tovvn datedə ə8th December, 1945, in G, C No. 
oı83 of 1945, on the petition put iq on behalf of the accused under section 205, 
Criminal Procedure Code, dated ə8th December, 1945 


P .Narayana Rurub, K $ Narayana Ayar and S Raşaraman for Petitioner, 


The Court made the folloving 


ORDER —İhe petitioner vvas accused of havıng committed offences punıshable 
under sections 328 and 824, İndian Penal Code The procedu:e to be follovved 
———— —— — AM... “—H““uuuu———."—rur,rurn—-——,—I 
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in such a case ıs asın a summons case But unfortunately the Magıstıate happened 
to issuc a bazlable vvarrant and havıng ıssued a bazlable vvarrant, vvhen the petıtioner 
sought to have hıs personal attendance ın Court dispensed vvith, the Magıstrate 
dısmıssed his applıcatıon observmg. that the 5 appearance of the accused 
cannot be dıspensed vuth as in this case the prosecution of the accused vvas secured 
after the ıssue of a barlable vvarrant The Magıstrate vvas not yustified in takıng 
his stand on an ıncorreğt.order of his for refusing the applıcatıon Even in a sum- 
mons case it vvill be open to the Magistrate to insist upon the personal appearance 
of the accused But then he vvill have to give reasons for the same Since he has 
not given any such reason in his order, it is set asıde and the petition is remanded 
to hım for consıdering the question vvhether there are sufficient grounds ın thıs 
case for not dıspensing” vrith the personal appearance of the accused ın spıte of the 
fact that he commiıtted the error of ıssumng a baılable vvarrant instead of treatıng 
the case as a summons case ” 


KS Petition allooed 


IN THE HIGH.COURT OF TUDICATURE AT MADRAS 
PRESENT — MR YVusricE KuPPUSVVAMI AYYAR. 
V.T Elaya Pıllaı and others “ə. Petitionerg” 


Criminal Tral—Preliminayy enqury”—Potper qf Committing Magistrate — Poxoer to sift evidence and dıscharga 
accused if emdence is unreltable, A 

A Magıstrate vvho holds a preliminary enqurry could sift the evidence for ascertainıng: vvhether 
a case had been made out and vvhether the evidence is of such a character as is likely to convince 
a yury that the offence mıght have been committed (I$there is a reasonable doubt as to the truth 
or othervvıse of the evidence before him, he should commit the case Ttiis the duty of the Magıstrate 
to see vvhether ıt ıs reasonably clear that upon the evıdence the accused persons stand a chance 
of being convicted İf the Magistrate finds that the evıdence is not rehable he can dıscharge the 
accused. İt cannot be said that it vvas for a yüry to decide about the credibility or othervvise of the 
vvıtnesses and that the Commutting Magistrate had no right to decide that port, 

Petition under sections 435 and 489 of the Code of Qrımınal Procedure, r898, 
prayıng that the Hıgh Court vvill be pleased to revise the order of the Court of the 
Sessıons yudge of South Arcot, dated gth day of luly, 1945, and passed in Criminal 
Revısıon Petition No 8 of 1945 


T. R Venkatarama Sastr and K $ Sankata Aıyar”for Petitioners 
The Publıc Prosecutor (/7 A El/nrap) on behalf of the Crovn 


The Court made the folloving 

ORDER — The petitioners are accused 1 to 7 and gin Preliminary Register Case 
No. 7 of 1944, on the file of the Statıonary Second Class Magıstrate of Kallakurichi 
They, along vvıth three others, vvere charged vvith havıng committed dacoıty of 
ground-nuts, transported ın bandıes and belonging to P, VV ı4 The prelımınary 
enquıry vvas held by the Magıstrate, vvho, after sıftıng the evidence, found that it 
it vvas not relıable and dıscharged the accused "The matter vvas taken ın revision 
to the Court of the learned" Sessıons Vİudge of South Arcot. He agreed vuth the 
Magıstrate vvıth regard to tvvo of the accused and, vvith regard to these petitıoners, 
he thought that they ought not to have been dıscharged and that the matter should 
not have been decided by the Gommitting. Magistrate, but should have been left 
to a yury, vvith vvhose assıstance the Sessions, Pudge vvill be trying the case, if it had 
been commiıtted to the Sessıons İt is to revise that order that thıs petition has 
been filed. 

It ıs not dısputed before me that a Magıstrate, vvho holds the preliminary 
enquury, could sift the evidence for ascertainıng vvhether a case had been made out 
and vvhether the evidence is of such a character as is likely to cönvince a yüry that 
the offence mıght have been commıtted "The order of the learned Sessions hudge, 
except vvıth regard to one sentence, conveys an ımpression that he vvas of opinion 
2688044 4“—.,““—N4 “—“““—4N“—“——— ——”. 
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that it vvas for a yury to decıde the truth or othervvise in such matters and not for a 
Commuıttıng: Magistrate İn this case, the Commitüng Magıstrate has not stated 
that there is no evidence on vvhich a yüry could cönvict the petitioners büt he seems 
to have felt that the evidencç vvas not of such a character as vrould yüstify his com- 
mitting the case "The learned Sessıons ludge observes : 
““Tt vyould be sufficent to öbserve that there is enough evidence on record to yüstify the case 
being placed before a yury.” : 
If he meant by thıs that there vvas enough legal evıdenee though ıt may not be 
acceptable,he vvas certainly vrrong. İf he had meant that there vvas enough acceptable 
evidence, then ke vvould be rıght But then m the next sentence he says: i 
“6Tt is for a yury to say vvhether they belteve the vvitnesses or not “i 


do not think the Tudge vvas right in sayıng that it vvas for a iury to decide about the 
credibility or othervrise of the vvitnesses and that the Committing Magıstrate had 
no rıght to decide that pomt also "The sentence vehıch expresses his dissent from 
the Commuttıng Magıstrate ıs this 

6“T do not think it vvould be right to say that the evidence s so manifestly false that no reasonable 

man vvould beleve ıt” 
If he meant by thıs"that he vras of opinion that he vvas doubtful about the correctness 
of the findıng of the Magıstrate on the evidence let in and if he vvas right he vvould 
be yustıfted in having set asıde the order of dıscharge (It vvas pomnted out by King, )., 
in Ella Reddi, In re), that it is the duty of the Magıstrate to vveigh the evidence, and, 
if there is a reasonable doubt as to the truth or othervvıse of the evidence before him, 
he should commit ıt The question henceshere is vyhether there is any scope for 
reasonable doubt, or vvhether there ıs a case ın vvhich the evidence is not of such a 
character as vvould be proper or safe to rely upon 1n Cöendrakasa Malarıraşar, 
In re), it vvas pointed out by a Bench of thss Court that ıt is the duty of the Com- 
mıttıng Magıstrate to sıft the evidence and see vrhether it 1s rcasonabİiy clear ihat 
upon that evidence the accused persons stand a chance of bemg convicted. As 
many as IQ vvıtnesses vverc cxamıned for the prosecutıon and about g for the defence. 
The Magıstrate has pomted out that the evidence of all these prosecution vvitnesses 
vvho have spoken about the occurrence vvas interested , they bemg cıther the servants 
or dependents of P VV r4 İtis not dısputed for the prosecution that there have 
been ıll-feelıng and rivalry betvveen P VV 14 and the first accused Hf all the vvit- 
nesses vvho have spoken about the occurrence are m one vvay or other connected 
vvith P VV. iq. and if the circumstances of the case disclosed the possibility Of other 
dısınterested persons—and a large number of them too—havıng vvitnessed the 
occurrence and they had not been examıned, these are cırcumstances to be taken 
into consıderatıon by the Magistrate as ındıcatıng that the evıidence is not of an 
acceptable character. 

The offence ıs saıd to have been commiütted at night, openly m the presence 
of a large body of persons vvho vvere vvith these accused “The carts vvere stopped. 
They vverc asked to proceed to a compound vvhere the bulls vvere unyoked and the 
contents of these 17 carts loaded vuth ground-nuts vvere taken out "The cartmen 
vvere asked to go avvay, and it is said that they vvere even offered the cart-hire by 
the dacorts. If that vvas so, it should have attracted a large crovd and tt is in evi- 
dence that there are more than 100 houses near the scene of occurrence  None of 
them have been examıned. Apart from thıs, there ıs also the fact that all the vut- 
nesses, except one, said that it vyas a dark night At the same time it vvas stated 
that all these 17 carts had each of them a light and that there vvas. a torchlight 
in the hands of the first accused. Tfıt $vas dark and there vvas no İlght, the vvitnesses 
could not have seen the dacoits , and if there vvere 17 İights, then it must have been 
possible for all of the vvıtnesses to have seen them all, Tt is sıgnificant, as pointed 
out by the Magıstrate, that no tvvo vvitnesses are agreed as regards the persons vvhom 
they savv EFach gave hıs ovvn list of persons vvrhom he savv Further, ıt is also to be 
remembered that the attitude of the cartmen, if the evıdence ıs true, vvas against 
x. ooo 
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these dacoits, for they xvould not even receive the money İt is ın evidence that 
P. VVs r and 2 vvere asked to go out under the pretext that they had to ansvver 
the calls of nature and that they vvent for the purpose of reportmg to P VV. 14. 
If that vvas so, these victıms must have made up their minds to take action, or to 
get actıon taken, agaınst these dacoits for vvhat they had done that nıght It is 
also ın evidence that there is a policeoutpost very close to the scene of occurrence, 

e but no complaint appears to have been made, though durıng the course of the 
enqurry it vvas said that”an attempt vvas made to give information at the outpost 
and but there vvas no one there 


Further, the occurrence vvas on the ıgth nıght and no informatıon to the 
polıce vvas given earlier than the əöqth, vide Ex CC "There vvas absolutely no Tüstifi- 
catıon for thıs delay. (Chınna Salem is vvithin g miles of the scene of occurrence 
and ıt vvill not take more than z or ş hours to reach Chinna Salem and give a com- 
plamt even if there vvas no onesat the outpost near the scene of occurrence 


There is one other cırcumstance vvhich throvvs considerable doubt as regards 
the version given by the prosecution, namely, tlat ın Ex C, the first information 
given vvhich looks as if it had been prepared vvith care as the names of even the 
vvitnesses also are menttoned, there is no mention of accused 4 to 11 Öf course, 
the name of the first accused vvas mentıoned because he ıs the leader of the party 
agaınst vvrhom P. VV. ıq had a grieevance 


Next, ıt ıs rather surprısıng that the stolen artıcles have not been recovered. 
The artıcles that are said to have been taken, are said to be vvorth Rs T,yoo İt vras 
a large amount for a vıllager and it is surprising that no attempt vvas made to seize 
the artıcles. During the course of the invesiigatıon certaın ground-nuts in the 
railvvay statıon yard at Chınna Salem vvere sought to be identified as the goods 
that vvere stolen büt, as poınted out by the Magıstrate, the attempt vvas ludıcrous. 
They vvere able to get only a small quantıty of shelled ground-nuts and even the 
gunny bags vvere not ıdentifled as the bags that vvere stolen İn a case İlke this, the 
first duty of the prosecutıon vvould be to get at the artıcles, especially as they vvere 
not artıcles that can be easıly kept hıdden. "The artıcles found ın Chinna Salem 
Railvvay Station vvere artıcles purchased by the first accused, and that vvas made 
clear by the accounts seızed vvhich shovved that the first accused had paıd money 
and purchased enough ground-nuts to get the shelled””ground-nuts that vvere found 
in the raılvvay statıon. "The faılure on the part of the prosecutıon to seıze the 
ground-nuts ın tıme or to take any steps to seıze them, ıs a cırcumstance vvhich 
throvvs a good deal of doubt on the prosecutıon version. 


Further, the evıidence as to the a/z5? of the first accused vvas sought to be corro- 
borated by letters vvritten by hım vvhich go to indicate that he had an idea of attend- 
ıng the funerals of his father-in-lavv, beforce the occurrence In addıton to this, 
there vvas the evıdence of vvıitnesses vvho proved that he vvas there, and the vıllage 
vvas 6o miles avvay “"Though that by itself vvould not be sufficent, that ıs a cır- 
cumstance to be taken ınto consıderatıon by a Magistrate and, if the other cırcum- 
stances are also taken along vvith this, 1 think this is a case in vvhich the Magistrate 
vvas yustifled ın thinking that the evidence vvas nöt of such a character as vvould be 
İikelv to convince a yüry about the gült of the accused At any rate, there vvas 
consıderable reasonable doubt about many aspects of the prosecutıon evıidence 
on vvhıch the accused vvould be entitled to the benefit of the doubt svhich rightiy 
ınfluenced the Magıstrate in comıng to the tonclusıon that he should not commit 
the accused to the Sessıons, and 1 do not think he vvas vvrong 


İt is rather unfortunate, that the learned Sessıons Vudge has not discussed any 
of these pomnts He sımply noted that it vvould be embarrassıng if he vvere to 
dıscuss them. VVhat vvas ın the mind of the ludge ıs nct clear İf he only meant 
that ıt vvas not the duty of a Committing Magistrate to sift the evidence to sec if 
it vvas acceptable or not, he is vrong Butif he vvas of opinion that his appreciation 
Of the evıdence vvas incorrect, he has not indicated itin his order. The Magistrate 
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has dealt vvth the case ın all its details and, havıng read his order, 1 do not think 
1 vvill be yüstified in differmg from, him in his appreciation of the evidence 

Thıs is. a case in vvhich there is. a good deal of doubt as regards the truth of the 
evıdence of the prosecutıon vvitnesses on various pomts “There has been delay 
not only ın ınvestigatıon but also in giving the first information to the authorities 
The stolen artıcles have not been seized İn additıon to all these, the names of s 
as many as 8 accused persons had not been mentioned ün the first information 
report given some days after the occurrence  VVhen all this is bornein mind and 
if the evidence is sifted in the light of these facts, 1 think the Magistrate vvas right 
in thinkıng that there vvas not enough reltable evidence that (he accused vvere güllty, 


The order of the lenrned Sessions Tudge, setting asıde the discharge öf the 
petitioners, is cancelled and the order of the Magıstrate dı$öchargıng them, vvill be 
restored. . 


K 5. Pettion allosoed, 


IN THE HIGH COURT OF TVUDICATURE AT MADRAS. 
PRESENT —MR NTUsricE HAPPELL 


Isaka Venkatareddı and another Petitioners” 
2 ə 
Vemıreddı Rangareddi and others Fesbondents 


Civil Procedure Code (V of 1908), Order 17 rules x,and ğ—Court burborüng to act under Order 17, 
xule 3—Real nature of the order—Counsel askıng for adıournment and on refusal reborting: no mötruction— 
Presence of bari —İf affecis the quecshuon 


A suit vvas posted for hearing on a partıcular date after tvo adyournments and on that date a 
pleader applıed for an adyournment as the pleader appearıng for the plaıtıff (respondent) vvas ill, 
"The adyournment vvas refused and the pleader represented that he had ınstructıon from the pleader 
appearıng for the plaıntıff and vvho vvasiill to report no instructions: “"Phe plaintiff (respondent) vvas 
presentin Court "Thereupon the ludge dısmissed the sut under Ö 17, r 8. The plaimtiff 
(respondent) applıed under O g, r g to have the order of dısmıssal set asıde "The suit vvas restored 
to file on the ground that though the order of dısmıssal purported to be under Order 17, rule g, ıt 
vvas really an order under Order Iş, rule x On revision 


Held, the order of dısmissal should be regarded as an order made under Order 17, rule ə 
and not under rule 3, for O 17, r 83, applıes only to cases vvhere the partıes are present "The 
mere physıcal presence of the plaımtıff (respondent) dıd not” affect the questıon (Case İavv 
dıscussed 

Petıtion under section 115 Öf Act V of igo8, praving that the High Gourt vvill 
bepleased to revıse the order of the Dıstrict Court of Nellore, dated söth Tuly, 1945, 
and madeın1 A No sg of ı945, ın O S No. 19 of 19387 


E, Umamaheseoaram and Alladı Rubbusiamı for Petitioners 
M $, Ramachandra Rao and D. R Kmhna Rao for Respondents. 
The Court delivered the follovvmng 


TUDGMENT — İİ vvo pornts arıse for decision in this petitlon The first is vvhether 
the decree passed by the Dıstrıct Pudge of Nellore dısmissıng O S. No 9 of 1oş?7, 
should be regarded as havıng been made under Order 17, rule 3 of the Civil Pro- 
cedure Code or under Order 17, rule 2, and the second ıs vrhether in any case, 
the respondent-plaıntıff vvas entitled “to make an applıcatıon to have the decree 
set asıde, or vvhether hıs only and proper remedy vvas not by vvay of appeal 


The revısıon petition filed by the respondent-plaıntıffın connection vvith the suit 
had been dısmıssed by “this Court on the gth Aprıl, 1945 “Thereafter the suut 
vvas posted by the District İudge for further trial on the iö6th April, 1945, 
and then, after tv adyournments, on the əoğrd Aprıl, 1945, a pleader 
on behalf of the plaıntiff informed the Gourt that the respondent-plaıntıff”s 
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pleader vras ill and had asked him to appiy for an adyournment The adyourn- 
ment vvas refused and the pleader then stated that he had ınstructıons İrom the 
pleader appearıng for the plaıntıff to report no ınstructuons Thereupon the 
learned District Pudge dismissed the suit and stated that he did so under the pro- 
visions of Order 17, rule 3 of the Code The respöndent-plaintıff vvas himself 
present vyhen the request for an adıournment vvas made Agaınst the decree dıs- 
mussing the suit, the respondent-plaıntiff filed an applıcatıon under Order 9, rule 9, 
to have the decree set asıde on the footıng that ıt vvas an ex ğarfe decree and that 
he had sufficent cause for hıs non-appearance On this applıcatıon the District 
Tudge, Mi P. N. Ramasvvamı—Mr. Azeem had passed the yudgment and decree 
in the suit—held that the yudgment passed by hıs predecessor on şoth April, 1945, 
although purportıng to be a yudgment on merits under Önder T7,Tule 8, vvas.in fact 
an order of dısmıssal fer default under Order I7, rule 2, and holdıng also that 
the plaıtıff had had reasonable grounds for his nön-appearance, he set asıde the 
order of dısmıssal and directed that the suit should be restored to file and heard 
on merıts. 1ln paragraph g of his order the learned District Tüdge has observed 
that on the state of the case lavv so far as this Provınce is concerned there cannot 
be any doubt that this yudgment purporting to be on merris has to be construed 
as a dısmıssal order for default. On this pomnt the vievv taken by the learned 
Dıstrıct Tudge is undoubtedly correct İt vvas decided by a F ull Bench of this 
Court ın Pochamma v. $reeramılu" that Order 17, rule $ applıed only to cases vvhere 
the partıes are present İt has, of course, still to be decided on the  facts of each 
case vvhether the partıes vvere “ present or not” There ıs, hovvever, no doubt 
that on the facts of thıs case the olur and hıs pleader must be regarded as havıng 
been absent on the ogrd Aprıl. The physıcal presence of the plamdtıff vvhen it vvas 
represented that hıs counsel could not go on vvitth the case and vvhen it vvas repre- 
sented that hıs counsel reported no ınstructıions makes no difference “There is 
ample authorıty for this, vide Zahıapğa Müudahar v Rumarasısamı Mudahar?, and 
the cases collected therenm “The order made by the District Pudge dismissing the 
sut although purporting to be made under Order 17, rule 3 müst be deemed to 
have been made under Örder 1? rule 2 and that being so 1 do not see any sufficeent 
reason ın revisıon to differ from the vievv taken by the District Tudge that the illness 
of his counsel vras a reasonable cause for the non-appearance of the plaıntiff 


In the course of hıs argument, learned counsel for the petitioners has raised 
for the first tıme the contentıon that the applıcatıon by the respondent-plaımntiff 
should have been dısmıssed because in any case the piocedure adopted by him vvas 
mısconcelvved, He argues that as the District Tüdge said that he had dismissed 
the surt under Order 17, rule 3, therespondent-plaıntıff should have filed an appeal 
agaınst the decree and had no right to treat the decree as ifit vas an ex ğar/c decrce 
and ask that ıt should be set asıdeby an applıcatıon under Oder 9, ruleg “This 
argument ıs based on a decision of a Bench of this Court in Cenroyan v Rama Chetli3, 
In that case ıt vvas stated that the petıitıoner ought to have follovved the course 
vrhich the plaintiffs had adopted in Cüandramathı v .Narayanasıcamı İyeri, niz , that 
he ought to have appealed agaınst the Munsıff”s decree purporting to have been 
passed on merits under Order 17, rule a, of the Civil Procedure Gode, mstead of 
treatıng the decree as an ex ğarfe decree and appiyıng to have it set asıde Reference 
to Chandramathı Ammal v .Narayanasıvamı Tyer$, shovvsthatın that caseitvvas mentioned 
that the appellant had prevıously filed an applıcatıon to have an ex ğarie decree 
set asıde, buthad ultımately obeyed £he dırection ofthe High Court that the proper 
procedure vvas for hım to file an appeal. € can understand a distinction bemg 
dravn betvveen a case in vrhich the Court has expressly stated that it has dısmissed 
the suit under Order 17, ruleş, and casesvrhere there is no clear indication vvhether 
the Court has dısmissed the suit under Örder 17, rüle g or Order 17, ruüle 2. No 
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distinction of this kind, hovvever, seems to have governed the decision in Cöerroyan 
“v. Rama Chetti 1: On the other hand in Pichamma v. Sreeramulu?, the case started 
on an applıcatıon under Order 9, rule 9to have an exğarie decree set asıdealthough 
the decree vvas onevvhich the District Münsiff: himself stated he had passed under 
Order rr, rule $ No obyection vvas taken to the procedure and both the Bench 
vyhich referred the case and the Full Bench proceeded on the footing that the applı- 
catıon vvas competent Agaın in Zalağğa Mudahar v Kumarasıcamı Mudahar8, 
although, as ın C/enroyan v Rama Chetti1, the order of dismissal vvas one purporlung 
to have been made under Order 17, rule $, no obyection vvas taken to the procedure 
by vvay of an applıcatıon to have the decree set asıdeas if it had been an ex ğariz 
decree. Cöenroyan v Rama Chettil vvas a case decided in the exercise of the Court”s 
revısional yurisdiction and it does not seem to me that it should be taken to have 
decıded more than that ın the cırcumstances of that case the petitioner should file 
an appeal as he had ın effect been dırected to do by the lovver appellate Court. 
İn that vıev this petition fails and is dismissed vvith costs 


V.PS. — Petitaon dismissed. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —MnR. TUSTICE SOMAYYA 


Ittolı Moidin Koya?s son Koyattı and others . .  Abbellanis” 
2 
İmbichi Kova and others ı . Restbondenis. 


Evidence—Funal decree for barlıtion not dratim ub on nönzyüudicaal stamb bağer and not registered Not admıs- 
sıble in eiidence— Other epidence—l imis to adıfıssıbılıty of—Sitamb Act (I of 1899), section 35— Registration 
Act (XVI of 1908), secttons 17 and 49—Remedy of such"decree-holder 


Co-osoners—Purchaser qf share of one in one item—Sust to reconer such. share—İf to be b, one for general 
bartıon —Raqht of co-otoners imöleaded as defendants to ask Court to dinde all broberhes 


İt is the obvious düty of the Courits in passıng final decrees for partıtıon to insist upon the parties 
suppiyıng the necessary stamp paper of proper denominatıon and to have the final decree dravn 
up on such non-yudicial stamp paper VVhere a compromise decree for partıtıon is nöt so stamped 
under section 85 of the Stamp Act the document cannot be adduced in evidence for any purpose 
vvhatever, Further bemg an instrument of partıtıon as defined under the Registration Act, the 
final decree has be to be registered: Such la final decree vill be a nüllity and the suit may be considered 
to be pendiıng and ıt may be open to partıes to approach the Court vvhich passed that decree and 
request the Court to pass a fresh final decree after supplvıng the necessary stamp paper 

But the partıtıon may be proved by other evidence 


Quaere VUhether other evidence is admıssıble toprove details of the partıtıon in addıtıon to 
proof of dıvısion in status ? 


Ramayya v Achamma, (1944) 2 MLT 64 ILR ıo4:Mad 160(FB), ifstill good lavv after 
decision of Privv Councilin Ram Rattan v Paramanand, (1946) 1 MLİT oo (PC) 


The purchaser of a co-ovvner”s share in one partıcular item of property can file a suit for recovery 
of that share ın the item vvthout filıng a surt for general partıtıon Pakkırı Kannı v. Manqoor Sahib, 
(1923) 406 ML s: TLR 46M 844 rehedon İtis open in such a case to the co-ovvners 

“mpleaded as defendants to ask the Court to effect a dıvision of all the properttes 

Appeal agaınst the decree of the Court of the Subordınate Vudge of South 
Malabar at Calıcut ın A S No 4 of 1944prTeferred against the decree of the District 
Munsiff Court of Galıcut in O 5 ör of 1939 

S. 7 Srimoasagopalachar, and E. P Ramakrıshna Aəyar for Appellanis. 


S R Subramama Aəyar and C D. Venkataxamanan for Respondents. 
The Court delivered the folloving 


TUDGMENT — Three brothers of the Tttolı famıly, namely, Moideen Koya, Mamoo 
and Ahammad vvere carryıng on business ın hardvvare and sundries "They 
acquıred the A schedule property under Ex P-8, dated rrth August, 1917, a sale 
deed vvhich stands in the names of the three brothers. "They acquıred also other 
propertues that are set out ın schedules B and € The first item ın the B Schedule 
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is the family house and the paramba attached to it. Moideen Koya dıed in r926 
and hıs heırs are defendants ə to 6 Mamoo ıs the fist defendant”in the surtt. 
Ahammad diıed betvveen 1986 and I9gg leavıng a vvidovy, the tenth defendant 
and several chıldren vvho are defendants 7, 8," 9 and Iı. "Uhe plamtif 
is the Court auctıon-purchaser in execution of a small cause decree passed in 3 C 

S No. rgq4 of r936 A thid party filed that suit against Ahammad Koya, obtaıned 
a decree and bougüt fhe undivided one-third share of Ahammad, the yudgment- 
debtor ın the A schedule property After purchasıng the property the plamtff 
got symbolical delivery and then filed the present sui on Igth October, 19939, 
for partıtıon and delivery to him of the one-third share of Ahammad Koya., The 
contestıng defendants are defendants 2,5 and 6, vvho are the appellants ın this Court, 
"Theır defence is that ın a partıtıon suit filed by them ın the Sub-Court of Calıcut, 
OS No şq4 of rg the vvhole of A schedule property vvas allotted to their share. 
Tt is said that ıtem 2 of the present B schedule vras given to defendants ğ and 4 and 
that items 1 and g of the B schedule vvere left to be enyoyed as common propertes 
by all the three branches. Accordıng to this partıtıon Ahammad”s representatıves 
or Mammu, the first defendant, vvere not given any separate properties in addıtıon 
to the common rıght ın 1tems 1 and g of the B schedule for the reason that they 
had largely overdravrn from the funds of the partnership or from the other funds 
of the famıly. (Unfortunately the decree vvas not dravmn up on a non-yudıcıal 
stamp paper as requıred by lav, The final decree ıs said to have been passed 
ın the later part of I937. 

If there had been a valıd decree in force then the plaıntıff vvould get nothing 
because his purchase vvould be subyect to the rıghts declared under that decree. 
That decree havıng given the vvhole of A sehtdule property to the appellants there 
vvas no right of Ahammad ın the A Schedule property vrhich could be purchased 
by the Plaıntıff and he vvould have to be non-surted. Unfortunately the 
Court did not take care to see that the deciee vvas dravvn up on non-yüdicial stamp 
paper. It is the obvious duty of the Court ın passıng final decrees for partıtıon 
to ınsıst upon the partıes supplving the necessary stamp paper ofproper denominatıon 
and to have the final decree dravvn up on such non-yudicial stamp paper "Lhat 
vvas not done. The partıes dıd not realıse the consequences of this omission and 
the result has been very unfortunate from the standpoınt of the appellants. 


Both the lovver Courts have declıned to admıt the compromise decree in 
evidence on the ground that the document requıred to be stamped, that ıt vvas 
admıttedly not stamped and that under section ğ5 of the Indian Stamp Act, the 
document cannot be adduced ın evidence for any purpose vvhatever Another 
obyectıon taken vvas that bemg an instrument of partıtion as defined under the 
Registration Act the final decree has to be registered. "That again vvas not done. 
Though ıt has been repeatedly poınted out that the Courts ought to be careful 
mn draftıng the proper decree ın such cases, numerous instances have come before 
thıs Cəurt in vvhich this duty has been neglected by the lovver Courts and that has 
brought about ıncalculable harm and ınyury to the parties concerned, 


Hovvever, vve have to deal vvith facts as they are, and here the compromise 
.decree and the compromise have to be refected as madmıssıble in evidence for 
the reasons stated above. A decısıon of this Court in Ramayya v. Achammat, held 
that vvhere a deed of partıtıon ıs ınadmıssıble for vvant of registratıon the partıes 
are not entıtled to prove by other evidence the details of the partıtıon in so far as 
the ımmoveable properties are concerned.” Proof cannot be given that particular 
items of ımmoveable property fell to partıcular sharers., It is argüed for the appel- 
lants that ın so far as this dcision held that even other evidence is not admıssıble 
to prove vvhich item fell to vyhich. individual sharer, the matter vvill have to be 
reconsıdered ın the light of the decision of the Tudicial Committee reported in 
Ram Rattan v Paramanand? Tt is urged that in that case a document vvhich vas - 
in effect a partıtıon deed vvas relied on to prove the details of the partıtıon, that 


..—.—tKrmım 
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the document vvas reyected by the Tudıcial Committee for the reason that ıt vvas 
unstamped and therefore not admıssıble ın evıdence for any purpose vvhatever 
under section ş5 of the Stamp Act and that havıng reyected the document their 
Lordshıps held that the other evidence proved the partıtıon Reliance s placed 
on the follovvıng passage ın "page 198 : 

““TTheir Lordships therefore pay no regard to the docüments marked “GC” and “D” büt they 

arc ın agreement vvith the High Court in thinking that the oral evidence proved) partıtıon in Feb- 
ruary, 1939” .” 
The yudicial Committee did not refet to the difficulty of admıttıng other evidence 
vvhen the transactıon vvas admıttediy reduced to vrriting and that vvriting: vvas 
madımıssıble either under section gə of the Stamp Act or under sections 17 and 49 
of the Registration Act But there is no doubt that the Tudicial Committee had 
no dıfficulty ın findıng a partıtıon on other evıdence But vrhether other evidence 
ıs ad mıssıble to prove the details of the partıtıon is still open to doubt İt is not 
clear vvhether oral evidence vvas accepted only in Şroof of the division in status 
or to prove the details of the partıtıon. VVhen the questıon directly arıses hereafter 
ın this Court, vve may have to consider vvhether the Full Bench decision in Ramayya 
v Achammal, ıs good lavv after the decısion of the Fudicial Committee. 


If the appellartts had adduced other evidence to prove that a partıtıon took 
place ın 1937 allotting the vvhole of A schedule property to the appellants, the 
fact that the compromiıse decree ıs ınadmıssıble ın evidence may not have stood 
ın the vvay of the appellants” succeeding in the case. But unfortunately the appel- 
lants dıd not adduce any other evidence to pypve that there vvas a partıtıon in 1937 
apart from the productton of the certıfied coptes of the comprormise and the compro- 
mıse decree. "Ehere vvas only one vvitness for the plaıntıff and one vvitness for 
the defendant and on thıs evidence “it ıs not possible to find the partıtıon apart 
İrom the compromıse and the compromıse decree The result ıs no doubt very 
unfortunate but the appellants mıght perhaps have cured the defect by adducıng 
other evıdence and that, they have not done 

İhe effect of not engrossing the final decree for partıtıon on a non-yudicial 
stamp-paper has been the subyect of various decısıons of this and other High Courts, 
İn Z7otondra Möohan Tagore v Bey Chand Mahatab3, ıt vvas held that a decree vvhich s 
not dravrnup on a proper non-yudıcial stamp paper s a nullity and that the suit must 
be consıdered to be pendıng In Sağyanandhan v .Nanayya3, Burn and Lakshmana 
Rao, HV , observed that “ a fifal decree for partıtıon has no existence as a decree 
until itisengrossed on the proper non-yudicial stamp paper , till that is done the suit. 
is pendıng” A slightly difterent vievv has been expressed in Venkatağğa v. Venkataböa£ 
İt may be that the appellanis are entıtled to approach the Sub-Court of Calicut 
and poımnt out that the decree ın O S No 934 of 1935 must still be consideted to be 
pendıng and request the Court to pass a final decree after supplyıng the proper 
non-yudıcial stamp paper Tn that case it vvill be open of course to the other partıes 
to raıse such obyections as are open to them, and ifa final decree is hereafter passed, 
vrhat effect ıt vvill have on the rights of the plaıntrff in this suit is another matter 
Even if the plaıntıiff in this stut is nöt to be bound by any later decree dravvn ın 
O S. No 34 of ıg35 on a proper non-yudicial stamp paper it vvill still be open to 
the appellanis to urge as agaınst the other co-sharers and partıcularly agaınst the 
herrs-at-lavv of Ahammad to say that havıng regard to the events that have hap- 
pened they should not be given any share in any of other properties partıcularly ın 
items I and g of the B schedule o 

The next questuon urged ıs vrhether,the purchaser of a co-ovyner”s share ın one 
partıcular item can file a suit for recovery of the share that he has purchased ın 
one ıtem vvıthout filmg a suit for general partıtıon. As held by this Court in 
Pakkırnı Kann v Manpoor Sahıb5, there is no such disabıility lad on the purchaser 
of a co-ovvner”s share İt is open in such cases to the co-sharers vvho are impleaded 
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as defendanis to ask the Court to effect a dıvısion of all the properties, The plea 
raised ın the vvyıtten statement vvas (hat the suit ıs bad for partıal partıtıon and 
that ıt must ınclude all the propertıes held by the famıly or by the co-ovvners. 
The ıssuc raised is as follovvs ““ Is the suit as framegç unsustamable aş one for 
partial partıtıon ”” In this form the question is concluded by the decision of this 
Court ın Pakkırı Kann v Manşoov Sahebl, and that is probably the reason vvhy 
“the advocate appearıng fqı the sıxth defendant vvho is one of the appellants expressly 
gave up this ıssue before the trial Court 


Mr S T Suiınıvasagopalacharı, the learned advocate for the appellants 
then urges that there are equıtıes vvhıch have to be vvorked out betvveen the co- 
sharers, partıcularly, betvveen the heırs of Ahammad on the one sıde and the appel- 
lants on the other sıde and that those equıuttes arıse out o” the fact that Ahammad 
had dravvn large amounts from the assets of the partneıshıp and from the other 
assets of the famıy If Ahammad had filed a suit for partıtıon, he vvould certaınly 
be bound by all the equıtıes ın favour of the othei co-sharers He cannot get 
a decree for partıtıon of the propertıies vuthout meeting all the habıilıties A 
purchaser irom one of the co-sharers ıs ın no better posıtıon than the alıenor hımself, 
VVhether the purchase ıs by prıvate alıenatıon or Court-sale, ən either case the 
purchaser cannot have a hıgher right than that of the co-ovvner vvhose rights he 
has purchased Here agaın the trouble ıs that there ıs no plea ın the vvrıtten 
statement that even if the plaıntıff ıs entıtled to a partıtıon and delivery of one- 
thırd of the A schedule properties he should be directed to pay any sum or sums 
to the appellants “The only plea that vvas raısed vvas that the plamtff is not 
entıtled to any share ın the A schedule property for the reason that ın adyustment 
of the prevıous ındebtedness of Ahammad theə vhole of the A schedule property 
had been valıdiy allotted to the appellanis "Tühere ıs no plea that any equıuty should 
be vvorked out ın this suit as against the plaımtıff Here agaın it is unförtunate 
that ovvıng to lack of pleadıng and proof the appellants have to suffer. As there 
vvas no pleadıng there vvas no ıssue regardıng the questıon of equutıes in favour 
of the appellants and there vvas no evıdence about ıt 


The last poımt urged is that the property vvas really partnershıp property and 
that ıt vvas not valıdly attached under Örder or, rule 49, Civil Procedure Code, 
Both the Courts have found that the property vvas not partnershıp property but 
that ıt vvas property held as tenants ın common by the three brothers “"Thıs ıs a 
questıon of fact, and TI see no reason to ınferfere vvith that findıng 


The result ıs that the second appeal fails and ıs dısmıssed. 1 make no order 
as to costs of thıs Court. No İeave 


KS. Aöbeal dismassed. 


IN THE HIGH COURT OF TUDICATURE AT MADRAS 
PRESENT —MR. İusrıce HaPPELL. 
Chıttoorı Potharayu Petihoner”. 


Hoardıng and Profttecring Prepention Ordinancee (XXXV of 1943) sections 6 (1) and ig (1)—Sale of 
.becdies at a brice möre than 20 ber cent above uochase brice—Offence—Overhead charges and taxes— Not to 


be deducted from sale brie m ccombuting broft , 


In a prosecutton for contravention of the Hoardıng and Profiteering Prevention Ördinance by 
selling beedies at a price more than 20 per cent above the price for vvhich they vvere purchased, the 
accused cannot contend that he vvas entitled to deduct irom the sale price overhead charges and so 
forth 320 per cent ıs a profit vvhich is clearly intended to cover such charges, nor can the accused 
deduct the tobacco-tax as the tax ıs paıd by the purchaser and the sale prıce excluded ın the partıcular 
case such tax Any plea that hıgher profits vvere not unreasonable ın vtevr-of the normal trade 
practıce should have been pleaded and proved ın the trial and the plea cannot be raısed in revision 


ı. (1923) 45 M.LT gər" TLR 46Mad 844 


£ Orl. R C No 676 of r944 goth November, 1944. 
(Cr. R P. No öqı of 1944) 


6ı 


- 


458 THE MADRAS LAVV yOURNAL REPORTS. 11946 


Petition under sections 485 and 439 of the Code of Öriminal Procedure, 1898, 
praying that the High Court vvill be pleased to revise the yüdgment of the Court of 
Session of Kıstna Division at Chilakalapudı dated ööth August, 1944, and passed 
ın C A. Nə, 6ş of ıg4q. (Ğ G No 7 of i944, on the file of the Court of the Addi- 
tıonal District Magistrate of Kistna ) 


E S. Zayarama Aıyar and P. Suryanarayana for Petitioner, 
The Publıc Prosecutor (V A Ella?) on behalf of the Crovvn. 


The Gourt made the folloving 


ORDER — The petitioner has been convicted of a contravention of the Hoardıng 
and Profiteerıing Ordınance and has been sentenced to undergo rigorous imprison- 
ment for one month and to pay a fine of Rs r5o on the footıng that the sale by 
-the petitioner of his beedies at a price möre than,20 per cent above the prıce for 
vvhıch they vvere purchased amounted to offences under sections 6 (1) and T3 (1) 
of the Ordınance "The prosecutıon case vvas that the petittoner had sold a bundle 
of one type of beedres at a prıce vvhich vvas 41 per cent. more than the purchase 
prıce and another bundle of beedtes at a price vvhich vvas 25 per cent above the 
purchase price. “The arıthmetical calculatıons made by the lovver Court are correct 
and although there s no evidencevvithregard to the cost ofproduction the assumption 
that the vvhole-sale purchase prıce vvould, at any rate, not be belovv the costofproduc- 
tion is Pustified 0134o not accept the contention advanced for the petitioner that he 
vvas entitled to deduct from the sale price oyerhead charges and so forth oo per cent. 
is a profit vvhich is clearily intended to cover such charges, nor do 1 accept the argu- 
ment that he vvas entitled to deduct the tobacco-tax "Tobacco-tax ıs pad by the 
purchaser and so far as appears front the evidence the sale prices of Rs g and Rs z-8-o 
excluded the tobacco-tax "The last argument advanced that the crıterion of 
unreasonable profit should not have been 20 per cent., above the cost of production 
but the profit allovved by the normal trade practıce also has no substance The prose- 
cutıon vvas brought on the footıng that the offences vvere commiıtted because the 
sales gave a profit of more than 2o per cent. above the cost of production and if 
there vvas a normal trade practıce of a profit greater than thıs, ıt should have been 
pleaded by the petrtıoner and he should have proved ıt. The convıctions vvere 
therefore correct. “"Thıs does not, hovvever, seem to be a very gross case of profi- 
teering and 1 think consequğntly that the ends of Şustice vuill be met if the sentence 
of ımprısonment ıs reduced to the period already undergone vvhile the sentence 


, Of fine ıs confirmed. In other respects the petution is dismissed. 


Ks. . sSentence reduced, 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT —MR. VusrıcE KuPPUSVVAMI AYYAR. 


Vempati Satyanarayana Sastri . Pehhoner". 


Criminal Procedure Code (V of 1898), sechon 145—Comğlatnt of likehihood of breach of beace by reason 
of counter-betifioners” acts—Order to böhce to ttarn obğosate barty ünthout any enqury —Legalıiiy —Sessions /Tüdge 
if can set asıde such an order in revision-—P rober brovedure 


The petutuoner filed before the Tomt Magıstrate of the place complaınıng that the counter-petıtio- 
ners and their party had no rıght to recıte certaın Sankalpams at the Tırumalaı tank and that there 
vvas a lıkelihood of breach of peace by their reciting such Sankalpams: "The Toint Magistrate vvithout 
takıng evıdence and going into the matter darected the police to vvarn the counter-petitioners nöt 
fo create a breach of the peace by such recitatıons. "The matter vvas taken in revision to the Sessions 
udge vvho set asıde the order of vvarnına On revision to the High Couürt, 


“Held, that the Toınt Magıstrate vvas not yustifled in asking the police to vrarn the cöunter-petitioners, 
vuthout takıng evidence and deciding vvhether such a right vvas there or not Nor had the Sessions 
Tüdge any yürisdiction to sit. in revision över such an order and pass an order himself If the Sessions 
Tudge found the order ofthe Tomnt Magıstrate vvrong, he should have vvritten to the Hıgh Court 
and asked ıt fo unterfere, 








” Cr. R. C No zo of 1946. ıqth March, 946 
(Cr R P Neo. ıı of ıg46). 
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Petıtion under secttons 435 and 489, Criminal Procedure Code, 1896, praying 
that the Hugh Court vrill be pleased to revise the order of the Court of Session of 
Chittoor Division dated ö6th November, 1945, in Oriminal Revision Petition No. 6 
of 1945, presented agaınst the order ofthe Court ofthe föınt Magistiate, Clandragırı, 
dated ə28th Tune, 1945, in L. Dis No 4532 of 1945. 


V T. Rangasıvamı ,Aıyangar and K Kalyanasundaram for Petitioner, 
The Publıc Prosecutor (V. A. El/rra)) on behalf of the Crovvn 
The Court made the follovvıng 


ORDER — The petitioner filed a petition before the fomt Magıstrate of Chandra- 
girı complainıng that the counter-petitioners and theır party had no rıght to recıte 
Sankalbam at the tank "at the Thırumalai hills at Tırupathı and that there vas a 
hkelihood of a breach of the peace. İnstead of taking evidence and gölng into 
the matter the Voınt Magıstrafe dırected the police to vvarn the counter-petitioners 
not to create a bıcach ef the peace by reciting such Sankalğams “The matter vvas 
taken ın revision to the learned Sessions Tudge of Ghittoor and he set aside the 
order of vvarnıng. 


I am not able to see vvhat yurisdiction the first Court had to issuc such a vvarnıng 
vvithout takıng evidence and deciding vvhether such. a right vvas there or not. Nor 
has the learned Sessıons Vudge any yurisdiction to sit in revision oveT such an order 
and pass an order hımself İf the order of the fomt Magistrate vvas vyrons, then 
the Sessıons Pudge should have vrritten o this Courtand asked thıs Court to interfere. 
Instead of domg that he has himself set asıde the order This is therefore a case 
in vrhıch both the Gourts had no right to pass the orders vvhich they purported 
to pass VVıthout takıng evidence the, yomt Magıstrate vvas not yustified in askıng 
the polıce to vvarn the counter-petittoners İn these circümstances both the orders 
of the learned Sessıons Vudge and the Tomt Magıstrate are set asıde. 


K£K Cc. Order set asıde. 


IN THE HIGH COURT OF VUDICATURE AT MADRAS. 
PRESENT :—MihR QTusrıcE HAPPELL 


Venkatasubba Reddy ,  Pehdtoner” 
0 e 
Ramadoss Reddy Resbondent. 


Court-Fees Act (VİT of 187o), sectton 12-—Registraion of sint after some argümenis as (0 quesiton of court- 
ee —Reservatıon and trial of qusstton as to couri-fee as an issuc in the su — Not barred 


No doubt vrhen the court-fee paıd has been accepted vvıthout obyection and the suit has been 
determined the Court may be deemed to have decıded that the court-fee paıd vvas correct 
vynthin the meanıng of section 12 of the Court-Fees Act even though it has passed no 
specıfic order to that effect But vvhile a case,ıs still pending the acceptance bv a mınısterial 
officer of the Court-fee paıd or the registratıon of the case  vvithout obyection  cannot be 
deemed to be a final decısıon of the questıon of the court-fee to be paıd. The only final 
decision is an order of the Court made after it has applred its mind to the question and it is open 
to the Court to take up and decide the questıon of the correct court-fee payable at any tımc before 
the case ıs determined provided that it has not already made a considered order, Accordingiy 
though a suıt 1s registered and nümbered it is open to the Court to decide the question of Court-fee 
as an ıssue in the suit itself The mere fact that some arguments on the question of cöurt-fee vvere 
heard before the registration of the suit vvill not be tantamount to a decision that the court-fee paıd 
vyas correct so as to bar the trial of such “question as. an issue in the suit 

Decısıon of Bvers, 7, ,ın C.R.P No rgro of od and of Bell, 7 in C.R. P, Nos. 5öz and 563 
Of 1945, approved and follovved, 


Petıtıon under section 115 of Act V of 1908, prayıng that the High Court 
vvill be pleased to revıse the order of the Gourt of the District Mansiff, Arni, dated 
ı8th October, 1945, in O S. No. 214 of 145. 

M S. Venkatarama Aıyar for Petitioner,. 


The Government Pleader (£ Züztknohna Menon) and S. Ramachandra Atyar 
for Respondent . 


xYC R P No. ı366 of ıg45 o8th March, 1946. 
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The Court delivered the follovving 


TopoMeNT —The question in this civil revision petition relates to the Court- 
fee payable on O. 5 No 214 of 1945 in the Court of the District Münsiff of Arnı. 
The suit ivas for a declaratşon that a compromise decree vvas not binding on the 
" plaıntiff and for an inyünction restrainıng the defendant from executıng the decree. 
The Plaımntıff (the petitioner here) paid a Court-fee of Rs. ıb under Article i?-B 
of the Court-Pees Act , but the learned District Müunsiff held that Court-fee must ” 
be paıd under section 7 (zo) (4) on the market value of”the properties covered by 
the compromıse decree "The learned District Münsiff framed an issue on the 
quecstıon of the Court-fee payable and decided it as the third issue in the süt by 
the order vvhıch is novv undei consideration 

The first argument advanced by learned GQounsel for, the petitıoner ıs that 
the learned District Münsiff had no yurisdiction to make the order vyhich he did 
as he had already decided the Count-fee payable svithin the meaning: of section 
ı2 (1) of the Court-fees Act so that the decision had become final ın the vvords 
of that section ““as betvveen the partıes to the suıt”” Before the learned District 
Munsıff had passed hıs order on issue g relatıng to the Gourt-fee payable ın respect 
of the suıt, the sure had been registered Learned Counsel for the petitioner does 
not go so far as to argue that the mere fact of registratıon müst be taKen as a decision 
that the Court-fee paıd ıs correct, but he does argue that ın the circumstances 
of this case, as the District Münsif had heard some argument on the question of 
the Court-fee to be paıd and thereafter the plaınt vvas registered, it should be taken 
that there vvas a decısıon that the Court-fee paıd vvas correct, The mere fact, 
hovvever, that some argument had been heard vvill not make the registration of 
the suit tantamount to a, decısıon that the Court-fec paıd vvas correct İt ıs clear 
from vhat the learned District Münsiff himself has said that he reserved the question 
of the correctness of the Göuürt-fee paid for decision at a İater stage and that he 
had not applıed hıs mind to and decided the question at the time vvhen the suit 
vvas registered “TÜhe learned Government Pleader has referred me to tvvo recent 
unpublished decisions of Byers, /, in C R, P. No. igro of ga and Bell, T, in 
C R.P Nos. 5öz ond 563 of 1945 in vvhich the question of vhat vvill amount to a 
decıision of the question of the Court-fee payable vvas considered VVith respect, 
I agree vvith vvhat is said in the tvvo yüdgments, No doubt vvhen the Court-fee 
paıd has been accepted vvithəut obyection and the suit has been determined the 
Court may be deemed to have decided that the Court-fee paıd vvas correct vvithin 
the meanıng of section 19 of the Coutt-fees Act even though it has passed no specific 
order to that effect. But vvhile a case is still pending” the acceptance by a ministerial 
officer of the Court-fee paıd or the registration of the case vithout obyection cannot 
be deemed to be a final decısıon of the question of the Court-fee to be pada The 
only final decısıon ıs an order of the Court made after it has applıed its mind to the 
questıon and ıt s open to the Court to take up and decide the question ofthe correct 
Court-fee payable at any time before the case is determined provided that it has 
not already made a considered order İn the present case it is qutte plain that 
until the District Münsif heard argüments on the isue relatıng to Court-fee he 
had notappiİred hıs mind to the question of the Court-fee that vvas properly payable. 
The first contentıon advanced, therefore, faıls ” 


İt is also argued that the learned District Münsiff vvas vvrong ın dırecting that 
Court-fee should be paıd on the market value ofehe lands covered by the compromise 
decree. İt ıs said that vvhat the plaıntıff vvanis to get rid of is the İcasehold interest 
given to the defendant by the decree, so that Court-fee should be paid not on the 
market value of the property as a vvhole but on its leasehold value From the order 
of the District Münsiff this point does nöt seem to have been taken before him. 
The petıtıoner, hovvever, vvill be at liberty to raise it and the question vrill be left 
to be decıded by the District Münsiff "The petition is dismissed vnith  costs, one 
set to be shared betvveen the Government Pleader and the respondents. 

KS. Pettton dismissed, 
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IN THE HIGH COURT OF VUDICATURE AT MADRAS. 
PRESENT — MR NTusricE HAPPELL. 


"The Publıc Prosecutor, Madras 9 , . Abğellani” 
0 
Venkadarı Naga Pullıah Chettı , .  İtesbondeni, 


Madrasş Preventton of Adulteraton Act (TT of 1918), sections 5 (1) (a) and (d) and 6 (ə) (a) (1) and 
(2)—Sale by shop-keeber of labelled tins: of ““ coffee tablets,” “5 Pine coffee 5o ber cent and roasted coffee 
husk so ber ceni ”-—Rehresentatıon found false on analysıs—İgnorance of the vendor of the nature of conienis, 
not a defence to a brosecuhton under section 5—Cash, bill aissued to shob-keebei if a töarraniy ünthin the meaning 
Of sechon 6 (2) (a) (1) 

A shop-keeper sold somş tıns labelled “Sri Sai Coffee "Tablets,”" “Pure coffee 5o per cent and 
roasted coffee husk so per cent” On an analysıs ıt vvas found to contaın only ıb per cent 
pure coffee and 85 per cent of some, substance vvhich vvas imitatıon cöffeec On a piosecution of 
the shop-keeper under sectıon 5 (I) (a) and (4) of the Madras Preventıon of Adulteratıon Act ıead 
vvith rules 86 (2) and 4o framed under the Act, 


Held, that ıt vvas no defence to a prosecutton for an offence under section 5 to allege merely that 
the vendor vvas ıgnorant of the nature, substance or qualıty of the food sold by hım "The cash bill 
issued to the shop-keeper together vvıth the label vvere not by themselves sufğcient vvarranty vvithin 
the meanıng of section 6 (2) (a) (r) “The vvarranty referred to ın that section is by the terms of 
the section itself “a vvritten vvarranty in the prescribed form.” A label or a cash bill of course is 
not a vvrıtten vvarranty ın the prescrıbed form 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquuttal of the aforesaıd respondeng (accused) by the Statıonary Sub-Magıstrate 
of Nandyal ın C. C No sss of 1944, on his file on ögrd October, 1944 


The Assıstant Publıc Prosecutor (4 $. Sgoakamanathan) for Appellant. 
A Gopğalacharlu and T V. Subba Rüo for Respondent. 


The Court delivered the follovvng 


TUDGMENT — his is an appeal by the Provincial Gövernment against the 
acqurttal of the accused ın G G No 553 Of T944.in the Court of the Statıonary 
Sub-Magıstrate of Nandyal The accused ıs a shop-keeper and he had in his shop 
some tıns labelled “ Sri Sai Coffee Tablets,” “ Pure Coffee 5o per cent and roasted 
“Coffee husk so per cent” Het sold some of these tablets to the Sanıtary İnspector 
of the Nandyal Munıcrpalıty on the ışgth May, 1944, and, on analysıs, they vvere 
found to contaın not 50 per cent of coffee and so per cent of roasted coffee husk 
but ı5 per cent of coffee and 8s per cent of some other substance referred to as 
imıtatıon coffee vvhıch contaıned no coffee husk Ön the footing) of this analysis 
he vvas prosecuted for an offence punıshable under section 5 (1) (a) and (4) of the 
Madras Prevention of Adulteratıon Act, 1918, read vvith rules 36 (2) and 40 framed 
under the Act On receıving a notice of the summons the accused sent to the 
1ocal executıve officer a copy of the cash bill vyhich he had received in respeçt of 
the tın of coffee and husk vith the xvritten notice requlred under the first proviso 
to section 6 (2) (a) of the Act that he intended to rely on ıt "The Statıonary Sub- 
Masgıstrate found that the cash bill vvas not a vvarranty vvithin the meanıng of 
section 6 (2) (4), sub-section (Iı), but, nonetheless, rather surprisingly  acqurtted 
the accused on the ground that he vvas not responsible for the alleged adulteratıon 
and that he sold the tablets mn the same condıtıon as that ın vvhich he received 
them from D YV r "The defence accepted by the Magıstrate ıs a defence expressly 
excluded under section 6, sub-sectidn (1), of the Prevention of Adülteratıon Act 
vvhıch states that save as othervvise provided under sub-section (2), it shall be no 
defence to a prosecution for an offence under sectıon 5, to allege merely that the 
vendor vvas ıgncrant of the nature, substance or qualıty of the food sold by hım, 
etc. Leained Counsel for the accused does not support the reasoning of the Magıs- 
trate, but he argues that the cash bıll taken vuth the label vvere themselves suffictent 
vvarranty vuithin the meanıng of section 6 (2) (a) (ır) “This cöntention obviousily 
cannot be accepted as the vvarranty referred to ın section 6 (ə) (a) (r) ıs by the 
terms of the section ıtself “ a vvrıtten vvarranty ın the prescrıbed form.” A label 
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or cash bill of course is not a vvritten vvarranty in the prescribed form. The accused 
thercfore clearly committed the cffence vvıth vvhich he vvas charged under section 
5 (1) (a) and (4) of the Act read vvıith rules 86 (2) and 40. 

The çrder of acquuttal passed by the Magıstrate ıs therefore set asıde and the 
accused ıs convicted of the offence charged Tn the cırcumstances it dces not seem 
to me€ necessary to pass anythıng but a nomınal sentence. 1 accordingly sentence 
the accused to pay a fine of Rs. 5 or, ın default of payment, to undergo, one vveek”s 
sımple ımprisonment . 

vs. Apbeal allomed, 


IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT —Mh /Tusricz YAHYA At: 


Mettu Bhimudu - Petiioner”" 
0. 


Duggurala Pitchayya and others , . .  fesbondenis : 
Cunil Procedure Code (V of 1,08), Order 6, rule 17——Amendment of ğlaint necessitated by death of defendant 
—Suut for bartıhon and bəssesəion of his share by adoğted son agamıt adoğtive father—Death of latter before 
şervıce 0f summons— “ls uadou and daughter added as İrgal rebresentatıves—Demal by them of adobton and 
setting ub of güllin (her faoour-—Amendment asking for böşsession of the iöhole broberiy after eyecting the defendants 
—üOnly a şust develobment of original case—No variatıon or alleration of the fundamental character of the snt 

In a sur by an adopted son agaınst his adoptive father for partıtıon and possession of his half 
share, the father dıed before the service of summons and thereupon hıs vvidovv and daughter vvere 
brought on record “They densed the adoptıon andeeet up a vill:in their favour by the deceased. 
As a consequence of this the plaıntiff feeling obliged to ask for relefs appropriate to the altered sıtuatıon 
applıed for an amendment of the plant By the amendment he sought to plead that by reason 
of the death of hıs adoptive father, the vvhoft of the suit property passed to him according to Hindu 
Lavv and that he had therefore absolute rıght to obfaın possession thereof and that the vvıdovv and 
daughter had no rıghts at all as the vvill set up by them vvas not genunne He asked for the delivery 
Of possession Of the property eyectıng the defendants therefrom (On a contention that the amend- 
ment altered the nature of the suıt and therefore ought not to be allovved, 

Held, negatıvıng such contention, that havıng iegard to the nature of the original and amended 
pleadıngs ıt cannot be said that there is such variation thereof ın the amendment asked for that ın 
giving effect to the spıirit of Order Vİ, rule i?7, Civil Procedure Code, the amendment ought to be 
refused. The necessıity for amendment arose out of cırcumstances vvhich happened after the filing 
Of the suit “The real basıs or foundatıon of the claım in enther situafıon is the alleged adoption, 
It vvas a necessary and yust developmen:? of the plaıntıfi”s original case that he should ask for physıcal 
possessıon of the property on the stfength of hıs alleged right of adoption and m domng so it cannot 
be saıd that there ıs an alteratıon or varıatıon of the fundamental character of the suit or that its 
a case vvhere one cause of actıon has been substituted for another “There ıs no nevv cause of actıon 
as the tıtle remaıns the same and ın any case there ıs no preyudice caused to the defendanis 


Petitıon under secticn 115 of Act V of rgo8 prayıng that the High Court vvill 
be pleased to revise the order of the Court of the Dıstrıct Munsiff of Ramachandra- 
puram, dated 14th Tuly, 1945, ın CM BP —TlA No ögo of ıg45 ın OS No. rə of 
1944. 

İV Bağ? Raşu for Petitioner. 

P V Vallabhacharyulu for Respondents. 

The Court delhvered the follovvng 


TUDGMENT — This is an applıcatıon to revise the order of the District MünsifF 
of Ramachandrapuram reyecting the petitioner"s applıcatıon under Order Vİ, 
rule r7 of the Civil Procedure Code for amending the plaınt filed by him mn OS. 
No. rz of r944. "The plarmtıff alleged in the plaıt that he vvas adopted in göz 
by hıs paternal uncle vvho vvas the first defendant "The first defendant had a 
daughter vvho vvas marreed to Surayya İt vvas averred in the plaiınt that the 
first defendant under the advıce of his daughter vvas makıng attempts to alıenate" 
property belongıng forntly to the plaıntiff and the first defendant and that ın doing” 
so he had granted long term leases to the second defendant ın respect of some: 
of the Pont famıly properties “That vvas urged as the ground for the plaıntıff, 
as the adopted son of the first defendant, to ask for partrtuon of his half share and" 
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separate ppossessıon thereof. "The plaint as orıgınaliy İramed vvas upon this 
basıs and the reltef that vvas asked for vras to declare the plamtıff”s right to a half 
share in the plaınt schedule property vvhıch consısted of oneitem of”veet land 
measuring an extent of one acre and 12 cents İt vvas also prayed that the property 
should be dıvıded into tvvo equal shares and that separəte possession of one of the 
shares should be delivered to the plaitiff, and other consequential rehefs by vvay 
of future profits, etc , vvere also asked for. The suit vvas filed on the z6th Tune, 
1944 The first defendan? dıed ın August, 1944, before the service of summons. 
Thereupon an applıcatıon vvas made for bringing on record his vvidovv and daughter 
and one more alıenec as defendants 8, 4 and 5 respectıvely "These vvere added. 
Defendants 8 and 4, namely, the vvıdovv and daughter, filed a vvritten statement 
denying the alleged adoptıon and propoundıng a vnli said to have been executed. 
by the first defendant on the oqth August, 1943, by vvhıch” it vvas provided by the 
testator that the rıghts ın hıs property should pass on his death to hıs vufe (the 
thırd defendant) vnuth a life interest and thereafter ıt should pass to his daughter 
(the fourth defendant) vvith absolute rıghts As a consequence arısıng irom the 
death of the first defendant and because of the vvıill set up by defendants 8 and 4, 
the plaıntıff felt obliged to seek an amendment of the plaınt ın order to ask for 
reliefs approprıate to the altered sıtuatıon By the amendment he sought to plead 
that by reason of the first defendant”s death the vrhole of the suıt property passed 
to him accordıng to Hındu Lav, that the plaıntıff had absolute right to obtain 
possessıon thereof and that defendants g and 4 had no rıght vhatever to the suıt 
property, the vvill set up by them and the covvle rehed upon by the fifth defendant 
not bemg genume (Consequential amerRiments vvere also sought ın the paragraphs 
relatıng to the cause of actıon and the relefs prayed” for He asked for delivery 
of possessıon of the schedule property eyecting the defendants therefrom and an 
order dırecting payment of the future "profits from the date of the plaınt until 
delivery "The applıcatıon vvas opposed by defendants $ and 4 and vvas, as stated 
before, dısmıssed by the learned District Münsiff vvho dealt vvith the vvhole matter 
after settıng out the facts ın brief ın this vay He said 

“To put the vvhole thing very shortiy, the petitioner növv vvants to convert the suit vvhich vvas- 
laıd on the basıs of yoint possession into one vvhere possession is sought for, admıttıng that the plamtıiff 


never had ıt Such a change, of course, completely alters the nature of the sut and an amendment 
of this nature cannot be allovved ” 


He relted for this purpose on the decision of this Court in: Vazi/zsingam v. .Natesat, 


Before dealıng vvıth the decıisıon bearıng upon the question, it is necessary 
to pomt out that the language of Order Vİ, rule I7 is, as contrasted vvith the 
terms of its predecessor, section 58 (c) very vide. “The relevant portions of” the 
present rule provide that the Court may at any stage of the proceedıng allovv erther 
party to alter or amend hıs pleadıngs ın such manner as vrill be yust and allsuch 
amendments shall be made as may be necessary for the purpose of determiınıny 
the real questions ın controversy betvveen the partıes "The statutory test therefore 
ış vvrhether the alteratıon of the pleadıngs or amendment thereof that ıs asked for 
is yust or vvhether ıt ıs necessary for the purpose of determining the real questions 
in controversy betvveen the partıes İn interpretıng and appİyıng thıs rule the 
Courts have applıed from tıme to-tıme various tests  VVhile it is recognised 
that, ın order to avoıd multiplicity of surts and to enable the final determinatıon 
of all questions arisıng in the htigation, the rule should be admınıstered in a fairiy 
liberal manner, it has at the same time been emphatıcally laıd dövn that, under 
the guıse of alteratıon or amendment öf the pleadıngs, a party should not be allovved 
to substıtute one cause of actıon for another er to change the subyect matter of the 
suıt See 4/4 SZee Mya v Maung Mo İİndung?. 


İn a very early case decided under the old section 598 (c) it vvas polnted out 
in Zasınath Das v Sadasıv Patnaıck3, that the restrıction contemplated by that section 
vas only as to the nature of the suit ş the lav, prohıbits any such amendment as 
vvould change the fundamental character of the surt ş for example a plaınt cannot 
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be so amended as to convert a claım based on contract into an action on tərt. 
İt vvas held ın that case that an alteratıon in the reltef does not amount to a change 
in the nature or character of the sut “The same ıdea vvas put ın a forcible vay 
by Baguley, ) , ın £. £” S. Chettar Fırm v Maung Mün Maung1, a.case decided under 
Order VI, rule r7 thus. 

““İt vvill be seen therefore that the one thing vvhich must not be altered by an amendment isə 
the fundamental character of the suit, and I understand that the fandamental character of a sıut 
must refer to the foundatıon on vvhich it is based İt is the foundation on vvhich a sürt is based andı 
not the prayer ın the plaınt that determınes its fundamental character” 

That vvas a. case vvhere the suit as orıgmnally framed vvas for possession of certain 
propertiıes vvhich had been hypothecated “The purpose of the amendment vvas 
to convert the suit ınto 2 sul for redemptıon of the mortgages and ıt vvas held by 
the learned Tudge that all that the appellant sought by the amendment vvas to ask 
for a different relef based on the same facts and that he left the foundatıon of 


hıs suit entirely ünchanged 


In Sultan Abdul Kadir v Mohammed Esuf Rosother?, vvhere the plaımtıff”s suit 
for partıtıon based on exclusive ovvnership vvas bound to fail, he vvas allovved to 
amend the plaınt”so as to base hıs clarm on co-ovvnershıp 1 may also refer to 
the decisıon of Pakenham VValsh, / , ın AZangammal v Fangabba .Naicker8 "Yhere 
the plaıtıff had first sued for an ınyunction against the defendants restraınıng 
them from trespassıng on the plaıntıff”s land She contended that her husband 
vvas dıvided from his brother, the first defendant, 85 years ago and that the suıt 
lands fell to her husband”s share and he Rad been enyoyıng them until his death 
and after hıs death she vvas ın possession and enyoyment thereof "The defendants 
admıtted the alleged partıtıon but denred that the property ın questıon ever formed 
part of the yoınt famıly property. Upon this averment of the defendants the plaıntıff 
asked for leave to amend the plaınt by basıng her tıtle on adverse possession 
against the defendants for tvvelve years and askıng for a declaratıon that the suit 
propertıes vverc ın her possessıon for the statutory period and as such belonged 
to her The amendment asked for vvas allovved and the learned Tudge after referrıng 
to some of the decısıons bearıng on the poımt found that the amendment pustily 
developed the orıgınal cause of actıon and there vvas no obyection to the amendment. 
Reliance vvas placed ın that case on Su/Zaz Abdul Kadir v: Mohammed Esuf Rovther?, 
already cıted and the decisio8 of Tackson, 7 , ın Somasundara Bhattarv. Muthu Thevar8, 
In the last menttoned case the plaımtiff had averred in the original plamt that the 
impugned sale had been obtaıned from hım vvhen he had yust attaıned maşority 
by imposmg upon hm ş he subsequently applıeed to alter itby sayıng that he vvas 
actualİy a minor at the time of the execution, İn these circümstances lackson, 1., 
remarked that there vvas no obyection to an amendment vvhich yüstly developed 
the orıgınal cause of actıon “The learned advocate for the respondent relied 
on the decısıon ın Vazikılngam v .Natesa5, vvhich has been cited in the yudgment 
of the lovver Court “That vvas a case vvhere a suit in eyectment vvas sought to be 
.converted into a suit for partıtıon vvhich by its nature necessitated the bringıng 
into hotchpot of other properües and the adyudıcatıon of the various questtoris 
relatıng to all the assets and habıilines of the family, the valıdity of alıenatıons and 
other consequentıal matters “That vvould obviously mean a varıiatıon of the 
fundamental character of the suit and a substitution of the cause of action 


It is next contended by the learned counsel for the respondent that the funda- 
mental character of the suit as originally framed has been altered ın this case by 
reason of the amendment and that therefore the amendment vvas rıghtly dısallovved. 
Hıs pomt of viev may be put thus. On the filing of the plaint an immediate 
severance ın status vvas effected ın lavv betvveen the plaıntiff and the first defendant. 
As the result of the death of the first defendant the plaıntıff, if he could substantıate 
hıs case of adoptuon, vvould be entitled to a halfshare in the property as a coparcener 
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vvith his adoptıve father and the other half can be claimed oniİy in the capacity of 
an heir at lav. The original sürt vvas on the basis of his being a coparcener and 
as such entitled to a partıtıon of his undivided share and separate possession thereof, 
For that purpose he averred ın the plaınt that he vva$ enfoyıng possessiön of the 
ioint famıly propertıes along vvıith his adoptive father. İn the amended plaınt, 

e hovvever, he clarmed, the entire property, half of it necessarıly as a coparcener 
vvıth hıs deceased father and the other half as hıs heimr , and for this purpose he 
alleged that, the entıre property bemg ın the possession of the vvidovv and the 
daughter of the deceased first defendant, possessıon thereof should be delivered 
to hım. The original plaınt vvas on the basıs of yont possession, vvhile the amended 
plaint ıs on the basıs of the plaıntıff bemg out of possession. İn other vvords, the 
suit as orıiginally filed vtas for partıition vvhile the amended plaınt is for eiectment. 
This, it is argued, amounts to an alteratıon of the fundamental character of the 
suıt. İt is also pointed out that defendants $ and 4 havıng been brought on the 
record as the legal representatives of the defendant, they can only proceed vvıth 
the suit as ıt stood at the tıme of the first defendant”s death, under the provisıons 
of rule 4 (1) of Order XXTI and they can raise only such defencus as they can in 
the capacıty of legal repres€ntatıves under sub-rule 2 ofrule 4 of Örder XXIT. 


After gıvıng attentıve consideration to this argument 1 am unable to agree 
that havıng regard to the nature of the orıgınal and amended pleadıngs there is 
such varıatıon thereof in the amendment asked for that, ın gıving effect to the 
true spırıt of Order VI, rule 17, the amendment ought to be refused. Obvıousily, 
the necessıty for the amendment arose out of cırcumstances vvhıch happened after 
the filıng of the su, namely, the death of the, first defendant "The real basis or 
foundatıon of the claım ın either situatıen is the alleged adoption. If the adoption 
is found ın plaintuff”s favour, he vvill be entıtled to succeed, both vvith regard to 
the half share as claımed ın the original plaint and vvith regard to the other half 
vvhich he claıms as heır at lavv in thc amended plaınt, provided that the vull pro- 
pounded by defendants g and 4 does not stand ın his vvay Much stress is laid 
upon the fact that vvhıle ın the first plaınt yoınt possessıon vvas put forvvard, in the 
amended plaınt the case vvas that the plaıntıff vvas out of possession, and it vvas 
urged that he had a motive in altering (his part of the case because he vvanted to 
sue 22 forma ğauberis, But the kind of possession that yvas meant vvhen ?7oint posses- 
sıon vvas clamed along vvith the first defendant vvas such possession asan uündivided 
coparcener has in the ?oımt famıly property vvhen ıt is under the management of 
the kariha of the famıly. "The plaıntıff"s case is that defendants $ and 4 are novv 
in actual physıcal possessıon of the entıre property. GConsequently it vvas a necessary 
and ust development of hıs original case that he should ask for possession of the 
same on the strength of hıs alleged rıght of adoption and in domg so 1 am unable 
to hold that there ıs an alteratıon or varıatıon of the fundamental character of the 
suit or that ıt ıs a case vvhere one cause of actıon has been substituted for another. 
There ıs no nevv cause of actıon as the tıtle remaıns the same and ın any case there 
1s no prefyudıice caused to the defendants. 


I vvould for these reasons allovv the revision petition and set aside the order 
of the District Munsiff and allovr the amendment of the plaınt prayed forin1 A, 
No. 63o of ı945 in O. S. No. rrə of 1944. on his file. 


The question of granting leave "to the plaintiff to sue 2z forma öauğeriş on the 
amended plaınt ıs left open and vvill be deqided ın the Court belovv on its merits, 
It vvill be open to the defendants to file addıtıonal vvritten statements in order 
to raıse If so advised, such pleas as may be necessitated by the amendment of the 
plaint. The petıtioner vvill get his costs here and ın the Court belovv. 


v.s. Petition allosed, 
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. IN THE HIGH COURT OF TUDİCATURE AT MADRAS. 
PRESENT :—MR. TUSTICE EHlAPPELL. 
Chilukuri. Antarvedi Sarma and others ,  Pehihoners.,” 


Criminal Procedure Code (V of 1898), sechon 195 (1) (b) and (c)—Comğlarmi dısclosing offences bunrshabl, 
under secttons 193 and 471, İndean Penal Code and also under sechon 467, İndian Fəal. “Clan: “f 
offence bunishable under sechonə 467 and og, İnd:an Penal Code—Cogmezabıhiy onthout comğblaint, from Court 


concerned. e 
A promissory note on vvhich a suit vvas filed vvas sent to the Government Hand-vvrıtıng Expert 


v/ho gave the opinion that the finger-prınt on the note vvas not that of the alleged executant and the 
suit vvas thereupon dısmıssed "The executant thereupon filed a complaınt under section 476 based 
on these facts İt vvas contended that the complaınt dısclosed offences under sections 193 and 471, 
Indian Penal Code, so that thç case fell under section g5 (1) (5), Criminal: Procedure Code, even 
though the allegatıons also dısclosed an offence punısbable under section 467, Indian Penal Code 
vyhıch is not mentioned in section 1ğ5.. The obyection vyas overruled on the ground that oHenee: 
under sectıons 198 and 471, İndian Penal Code, vvere mınoy offences as compared vvith that 
under section 467, Indian Penal Code On revision, 

Held, that the Magıstrate could only try the case as a case under section 467, İndian Penal Code, 
by ıignoring the elemenis vvhich also bring the case under section 198, İndian Penal Code The 
complamant could not ıgnore the offence commautted under section 1938, İndian Penal Code and 
ask the Criminal Cour$ to take cognizance of the charge under secteon 467, İndian Penal Code alone 
Hence the Magıstrate had no yurısdıctıon to take cognızance of the case vvıthout a complaınt from 
the Court concerned 

Petuition under sections 485 and 439 of the Code of Criminal Procedure, 1898, 
prayıng that the High Court vill be pleased to revise the order of the Court of the 
Statıonary Sub-Magıstrate of "Tenalı, dated 3rd November, 1944, and made ın 
P. R. C. No. tı of 1944. 

P. Başı Redd: for Petitioners 


The Public Prosecutor (V LL. Ellmra)),on behalf of the Crovm. 


The Court made the follovıng 

ORDER.—İhıs is a petition tö revise an order of the Stationary Sub-Magistrate, 
Tenalı, madeın P. R C No Tı Of 1944,, overrulıng obyections to his yurisdiction 
to take cognızance of an offence punıshable under sections 467 and og ofthe Indian 
Penal Code. A promissory note vas brought into exıstence on the ızth September, 
1943, for the prıncıpal sum of Rs. 450 vvhiıch purported to be executed by the com- 
plaınant ın favour of the second accused. İt vvas vrritten by the first accused and 
attested by the thırd accuseği. "Thıs promıssory note vvas assıgned to the fourth 
accused, and he ıssued a registered notice to the complaıant demandıng the 
amount due under the promussory note, and on the complaınant denyıng that he 
had executed the promıssory note, fHled 8 C No ı5 of 1944, on the file of the 
Subordınate Tudge”s Court, Tenalı, on the footıng of the promıssory note. "he 
promıssory note vvas sent to the Government Hand-vrıtıng Expert vvho gave the 
opinion that the finger-prınton the promıssory note vvas not that of the complaınant. 
On that, the fourth accused had the surt dısmısşed. The complaınt növv in question 
vras based on the above facts, and it vvas dısmıssed as against the fourth accused 
under section 203 of the Criminal Procedure Code on the ground that the complaınt 
against him could only be given by the Subordınate Tudge”s Court, Tenalı VVith 
regard to the other accused, ıt vvas argued on their behalf that the complaınt dıs- 
closed offences under sections 198 and 471 of the Indian Penal Code, so that the 
case fell vrithın the provısıons of section 195 (2) of the Criminal Procedure Code, 
even though the allegatıons also dısclosed an, offence under section 467 vvhich is 
not mentıoned ın section 195. “İhe Sub-Magıstrate overruled the obyections 
on the ground that offences under seğtıons 198 and 471, İndian Penal Code, are 
mınor offences as compared vnith section 467, relyıng on a decision of Lakshmana 
Rao, 1 , ın Gurusmamı Chettar v Emberor1. : 

The learned Magıstrate has not referred to tvvo decisions of Benches of: this 
Court. Ravanabba Reddi, İn re? and İn re Ağğadoraz .Naiar$5, vvithout reference to 
250 0 ———— 
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vrhich the decısion ın Gurusioamı Chethar v Emöğerorl cannot be understood İn these 
tvvo cases ıt vvas held that if the facts dısclosed an offence under section 193, İndıan 
Penal Code, parttes could not be allovved to evade the provısıons ofsection 195 (1) (2) 
of the Gode of Criminal Procedure by filmg a complaiht under another provision 
of the Indian Penal Code İn Gurusasamı Chethar v Emğeror1, Lakshmana Rao, 7, 
əreferred to but dıstıngulshed 422adoraz /Vainar, lm re?, on the ground that ın the 
case before hım there v)as no question of evadıng the provisions of section 195 
of the Gode of Criminal Procedure “The facis of the case vvere that a pleader 
had used a forged receıpt ın the course of proceedings against him under the Legal 
Practıtıoners Act "The Court thereafter vvas moved to make a complaınt agaınst 
the pleader for an offence under section 403 and againsi the maker and the tvvo 
attestors of the receıpt for an offence under section 467, Indian Penal Code. 
For reasons that are not material the Court did not think it necessary to make a 
complaınt agaınst the pleader önd, as regards the other three respondents, ıt vvas 
also of opinion that a complaıt need not be made because they could be prose- 
cuted for an ofience under section 467, Indian-Penal Code, vauthout a complaınt 
from the Court, and the offence under section 193 vvhich could also be said to have 
been committed did not reğurre a complaınt because as compare€d vvith the offence 


under section 467 it vyas a minor offence, "This decision, as already indicated, 
vvas upheld ın revisıon by Lakshmana Rao, / 


In the present case the aggrıeved party filed a petition in the Civil Court 
askıng that Couit to make a complaınğ against the four accused and also himself 
filed a complaınt in a Criminal Court. Orders on the petition in the Civil Court 
do not yet seem to have been passed İn the çomplaınt to the Criminal Courtiit 
1s true that the obyect of the forgery ıs stated to be to force the complaınant to come 
to terms by fabrıcatıng documents and agam at the end of the complamt to be 
“ to coerce the complaınant to part vvith property.”” İt is not stated in so many 
vvords that the obyect vvas to use the forged promussory note ın any stage of a yudıcıal 
proceedıng. The fact set out, hovvever, clearly dısclose that it vvas intended, if neces- 
sary, to use the document ın a yudicial proceeding even if it vras hoped that the exis- 
tence of the document vvould force the complaınant to come to terms regardıng hıs 
occupaney rıghts vvithout resort to the Courts, 1 am unable to distinguish the facts 
of the present case from the facts ın Ravanağğa Redd, Tn re5 and Tn re Ağğadoraz 
/Vainar?) It is suggested that there is no evasıon because the complaınant has 
asked the Civil Gourt to make a complaınt Butit s yüst here, 1 ihink, that there ıs 
a dıstınctıon betvveen the present case and the case decided by Lakshmana Rao, 1. 
The complaınant ın the case vvuith vyhich he vvas concerned asked the Civil Court 
to make a complaınt and vvas referred to a Criminal Court TÜhere vvas certaınly 
no question of evasıon, But its not open to the complaınant to say that there can 
be no questıon of evasıqn sımply because he has alşə asked the Civil: Court to make 
a complaınt "The Civil Court might dismiss the applıcatıon not because it thought 
that no complaınt vvas requrred from ıt but because ıt dıd not think it expedıent ın 
the ıntetests of yusticeto make a complaınt , and in such circumstances it vvould 
certaınly be an evasıon of the proviısions of section 195 simültaneously to press a 
complaınt ın a Criminal Court in respect of the same facts. 


I have been referred on behalf of the complaımant to tvvo cases, one decided by 
Kıng, /, Inre A/ui/nuselu Kudumban$ and the other by the learned Chef Tustice 
and Chandrasekhara Aıyar, ,/ , ın /Va//ağğa Goundan v Chinnammal5. "These cases 
cannot help the complaınant, İn the first “of them, Öasanağğa, In re5, vvas diıs- 
tınguished and ın the second İn re Ağğadozaı .Vainar?, 1n re Muthuselu Hudumban5, 
Kıng, ./7, held that a Criminal Court vas not debaried from taking cognizance 
Of an offence under section 211, İndian Penal Code, simply because the facts also 
dısclosed a minor offence under section 182, Indian Penal Ccde, in respect of vvhich 
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a special camplaımt vvas necessary. But the basis of hıs decision vvas that if all the 
facts vvere consıdered the appropriate section of the Indian Penal Code vvhich 
applıcd tp the offence vvas section 211. İVhere vvas thus no question of evadıng 
section 195 as ın Ravanağğa Reddi, İn ret, by ignoring the elements of the offence 
Vrhich brought it under section 193 and confining attention to the elements 
vyhich brought it under section 467 in respect of vrhich no special complaınt vvas 
necessary. İn the present case it ıs clear that the Magistrate can only try the 
case as a case under section 467, Indian Penal Gode, by ignoring the elements 
vvhıch also bring the case under section 193, İndian Penal Code Tn Val/ağğa 
Goundan v Chinnammal?, it vras held that a complaınt of defamatıon could be taken 
cognızance of by a Criminal Coöurt even though the alleged defamatory vvords 
vvere contaıned ın a deposition given in a Ctvil Court, But here again the case 
is no authorıty for the vievv that a complaınant, asın the present case, can ıgnore 
the offence commuıtted under section 198 and ask the Criminal Court to take cog- 
nızance ofthe charge under section 467 alone. İt vvas pointed outin /Va//ağöa Goundan 
v. Channammal? that the offence of defamatıon vvas entırely different from the offence 
of perğury, and İn, re Ağöadora: .Namar3 vvas distinguished on the gröund that, 
as in the present case, ıt vvas based on a forged instrument vvhich had been given 
ın evidence and vvhich vvas not in the same category as a charge of defamation vyhich 
is an entırely personal matter. 


For the reasons given 1 am of opinion that the present case is göverned by the 
decısıons in Ravanabba Reddi, İn ret and eln re Ağğadorat Namar. “Vhat bemg 
so, the Magıstrate had no şyurısdıction to take cognizance of the complaımnt. Has 
order ıs, therefore, set asıde , the complaınt is dısmıssed and this petition 1s 
allovved. . 


V.S. Petition alloıved, 


a... — —— dii. 
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and 471, Penal Code and also under S 467, 
Penal Code—Complaınt of offence punisl- 
able under ,Ss 467 and 109, Penal Code— 
Cognizability vvithout complamt from Court 
concerned 466 
Ss 211 (1), 291 and 540—VVitness 
ıncluded in: Hist filed under S 211 (1) and 
vvitness not so included—Defence, if entitled 
to the presence of those vvıitnesses af the 
sessıons trial (PC) /7 
S 253 (1)—Discharge under vrithout 
examınıng all the vvitnesses—Legalıty 435 
S 403—Conviction by trial Court: foi 
offence under S 409, TP C —Acquıttal by 
appellate Court for charge framed vvith 
dırectıons to trial Court to frame charge 
under S 420, IPC and for a fresh trial 
— Not 1ıllegal 372 


S 411-A (1) (2)—Appeal from ver- 
dıct of yury at High Court Sessions on 
matter ınvolvıng a question of fact—Povvers 
oğ. Court—Luimıts—İnterference vvith verdict 
—Prıncıples—Verdict of güilty on the un- 
corroborated and retracted evidence of ap- 
prover—Legalıty—Interference xvyith on ap- 
peal—VVhen şustified 42 


S 491—Turisdiction to act under in 
case of detention under the Bengal State 
Prısoners Regulatıon (İl of 1818)—Deten- 
tıon under the Regulatıon of deposed Ruler 
of a Natıve State—Nemedy of detenue 
(F C.) .. 322 
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CR PRO CODE (V OF 1898)—Conid 


Seh 1T, last ıitem—Expenses of”vvift- 
nesses—VVhen payable by Government—Of- 
fences punıshable vvith 3 years” yimprisonment 
or fine under Defence of Indıa Rules, R 81 





(4) —1f not baılable 361 
CRİMİNAL TERİAL”—Practice—Appeal 
against acquıttal—Four accused charged 


under S 302 read vvith S 34, Penal Code— 
Concessıon by the Public Prosecutor in the 
trial Court as to absence of common inten- 
tıon against three of the accused—Acqurttal 
of those three of murder—Avppeal by Crovn 
agaınst the order of acquıttal of the three 
accused on the charge of müurder—VVrong 
concessıon in trial Court—No bar to inter- 
ference 
Charge of sedition— Trial by sessions 
vvıth yüry —Grounds for directing : 
FLacuna in evidence—Benefit of döubt 
to accrue to accused—Retrial not to be 
ordered 331 
Non-dırection to fyury—Charge Of 
murder—Accıdental kıllıng, the only plea in 
defence—Questıon vvhether or not Of- 
fence mıght be manslaughter only, on the 
ground of provocatıon—Duty of Court to 
put to the yury—Faıure to do so—lnter- 
ference by the Prıvy Council, vvhen şüch 
omisston 1s nether made a ground of com- 
plaınt ın the lovrer Courts nor included mn 
the reasons given in the appellant”s printed 
case before the Board—Assamlt—Pormtıng a 
gun at a person (PC) 212 
Preliminary enqumy—Pover of Coöm- 
mıttınz Magıstrate—Povver to sıft evidence 
and dıscharge accısed if evidence is un- 
reliable 
Summons case—Accused sçcured by 
baılab"e vvarrant—Personal attendance—lf 
can be dıspensed vvith 448 

CUSTOM—Nattukotta: Chettiar commü- 
nıty —Stridhanam of married  vvoman—Son 
yvhether entıtled to 1oimt interest to exclu- 
sıon of daughter—Deposit of stridhanam 
amount ın name of another—lİrost if consti- 
tuted—Lımitatıion Act İX of 1908, S 10— 
Applıcabilıty—İnsolveney of banker—Right 
to appiy for tracıng order öl 


DEFENCE OF TNDIA RULES (1939), 
Rr 56 (4) and 121—Notificatıon prohibit- 
ıng processions, meetings and flag saluta- 
tions—Mere takıng of a flag, and standıng 
ın the street, vvhen there ıS no procession 
or meeting—lf contraventıon of 2” 
R 90-B—Sea Customs Act (VIII of 
1878), S 3 (c)—Complamant must be fht 
Customs Collector—Need not be entitled to 
assess the penalty levrable under the Act— 
Enough if he is satisted that the penalty 
levıable under the Act is inadequate 110 
Rr 97 and 2—Applıcabılıty 222 
R 119—Order by Commissioner Of 
Civil Supplies—Person  preseribing the 
manner of publıicatıon and person notifying 
it same— Presumptıon of valıdıty 397 
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GENERAL INDEX. 


ESTOPPEL—Person mentioning” invalıd 
vvill in müchilika agreeing to division by 
panchayat—lf bar to subsequent questioning 
of the valıdıty of the vvıll .. 310 


EVIDENCE—Fınal decree for partıtıon 
not dravrn up on non-ludicial stamp paper 
and not registered—Not almıssıble in evi- 
dence—ÖOther evtrdence—Lumits to admıssıbı- 
hty of—Stamp Act (11 of 1899), section 35 
— Regıstratıon Act (XVI of 1908), sectıons 
17 and 49—Remedy of such əə 

5 


EVIDENCE ACT (1 OF 1872), S 20— 
Reference to outsıder to decide matters mn 
dıspute in est and question of costs—Can- 
not be treated as reference for ınformatıon 
as to matter ın dıspute 339 


S 25—Commercial Tax Offcer ınves- 
tıgatıng into Hopardıng and Profiteering Of- 
fence—lf “Police Officer” 368 


S 33—Admıssıon of previous state- 
ment of vvıtness—VVıitness incapab"e of giv- 
ıng evidence—Strict proof — Necessity — 
Consent Of party —lf can dısp"nse vvith such 
ppof (PC) 125 


S 683—€econdary evidence—Condi- 
tıons for admıssıbılıty -No satisfactory 
proof of dısapnearance of povver of attor- 
ney or impossibility of producing—Secon- 
dary evidence nöt admıssıble (PC) 123 


S 92—Scope of prohibition under— 
Doctrıne of part performance under S 53-A, 
T P Act—Proof alımnde of consideration— 
If prohibited 


FEDERAL COURT RULES (1942), 
O 15 Rr 6 and 7 and Lıimitatıon Act (1X 
of 1908), S 5—Respondent to an appeal 
found to be dead on dafe vvhen the appeal 
vras filed—Applıcatıon to enter name of his 
legal representatıve as resnondent in the 
appeal—Maıntaımabılıty —Sufficient cause for 
excusıng delay (FC) 327 


GENERAL CLAUSES ACT (X OF 
1807) Ss 3 (30) and 30—Apolıcabılıty to 
Hoardıng and Profiteering Ordinance 145 


GÖVERNMENT OF INDİA ACT, 
(1935), S 205—Ouestıion turnmg on plam 
readıng of unambıguous vvords of sections Of 
Government of İndia Act—Not a “substan- 
tıal questton of lavv” 145 
S 226 (1)—lİnterpretatıon—FExclu- 
sıon Of urisdiction of High Corrt—Princt- 
ple governing (FC) 415 
S 240—Police constable emilty of con- 
tempt of Court—Aceusatıon against fudrcial 
officers—Dismissal vvithout noötice—Vali- 
dıty—Meanıng of vvords “criminal charpe” 

, 253 
S 240 (3) —Action for vrrongful dis- 
mıssal—Reltef vvhich can be obtaned 267 
S 256—Proper authority directed to 
be consulted under—Direction nöt manda- 
tory —Non-complance vrith—Annomtment 
not rendered ıneffective (FC) 135 


























GENREAL INDEX. 


GOVT OF INDİA ACT (1935)—Contd 


S 270 (1)—Apnplıcabılıty —Test— 
Materıals to be referred to—Act “purport-, 
ıng to be done”-—VVhat vvould not amount 
to (FC) 157 
S. 208 —Scope and effect of—Contra- 
vention of—Proper test—Pun)ab Altena- 
tion of Land (Second Amendment) Act 
(Pun)ab Act X of 1938)—İf sla “0€s 
of the Punyab Provıncial Legislatüre—Seve- 
rabılıty of valıd from lira vüres pörtion— 
Proper form (PC) 426 


Ss 317, 72 and Seh 1X—Secope . 











effect 


HINDU LAVV—A doption—lnvalıd adop- 
tıon—Rights of adoptee in adoffiveo and 
natural famıly 351 
Adoptıon — VVidovr — Sudra vvidovv 
adoptıng vvith consent of: sabıda—Unchastı- 
ty of vvıdovv —Effect 108 
İmpartıble  estate—Succession—Famıilş 
arrangement—Constructıon—Release by next 
ın line of succession according: to) İineal 
prımogeniture in favour of vvidovv of last 
male holder—Effect—Property given abso- 
İutely to the member renouncıng his rigbt 
to successıon—Nature of 164 











İnheritance—Sudras—Son bor of 
vvıdovv continuousiy kept as concübine— 
Right to inherit 438 


omt family —Deaf and dümb mem- 





ber becomıng sole surviving coöparcener— 
Right to take and en)oy vvhole .. 
259 





Tomt family —Decree against father 
as manager—Manor son cannot sue to set 
asıde on the ground of gross negligence of 
the father ın the stut 58 





Tomt family —Father—lf can dispose 
of property by vvill or gift—/eshia baganm— 
If permissible—Co-parcener mentioning: in- 
valıd vvill: in müchilika agreemng: to diviston 
by panchayat—l1f bar to questioning valıdıty 
of vvill 910 


Tomt famıly——Mortgage by father on 
behalf of himself and hisc sons—Decree— 
Sale—Proceeds ınsufficeent—Applıcatıon for 
personal decree agaınst father and sons— 
Application against one of the sons vvith- 
dravvrn—Personal decree agaınst the father 
and the other son—sSale of famıly property 
—App"ıcatıon to set asıde sale as ıegards 
his share by the son against vrhom there vas 
no personal decree—luabılıty of hıs share 
under the pıous obligatıon rüle of Hündu 
Lavv 343 


Marnage — Form — Cüistom—“/Vadı 
veetu thah”—lf a valıd form— Presumptron 
of valıdıty from faciuın of marrıage 438 


Promıssory note by father—Suıt by 
endorsee agaınst the executant vvithout im- 
pleadınz sons—Decree—Subsequent partı- 
tıon betvveen father and sons—Risht of de- 
cree holder to proceed ın execution against 
the pronerty ın the hənde of the sons—C P 
Code (V of 1908), S 50 and 53 307 














HINDU LAVV—Contd 


VVidoyv—Alienation — Netessity —Onus 
—Lapse of tıme obliteratıng evidence—Effect 
—İnference aş to necessıty—Permissibility — 


Exıstence of suspicious circumstances— 
— Effect 


VVu1—Charıtable beqtest—Provisıon 
for görubuya and annadhana at samadhı and 
daily vvorship at temple over the tomb—If 
one for a public charıtable purpose—Valı- 
dıty—Bequest for vvorship of: God  vrithout 
specifyıng partıcular detty —Valıdity —Doc- 
trıne of c)?7esə—Applıcabılıty . 354 


VVul1—Construction — Dedicatıon for 
religious and charitable purposes—Provi- 
sıon for conduct of poo)a and utsavam— 
Property not conveyed specifically to trus- 
tees—,E ffect— /oınt famıly propert16s— 
Dedication by father-—Concurrence by son 
bemg  sole surviving: ,coparcener—Validity 
of dedication 97 


HINDU LAVV OF INHERTİTANCE 
(AMENDMENT) ACT (II OF 1929)— 
Act applıes only to seyarate properties of 
Hindu male dyıng intestate— Properties 
vyrhich had become a vvoman”s sir:dhanam— 
Succession to such an estate—Applıcabılity 
of (he Act—Lavv governıng 196. 


HOARDING AND PROFITEERING 
PREVENTION ORDINANCE (XXXV 
OF 1943), Ss 2 (2), 6 (1) and 13 (1)— 
“Dealer —İncludes all members of a partner- 
shıp—Absentee pərtners—Non-resıdence in 
the place of business—Laability cannot be 
avoıded—dGovernment ef India Act (1935), 
section 317 and the Nınth Sehedule—Effect 

145 


Ss 6,(1) and 13 (1)—Sale of beedies 
afa prıce more than 2Ü per cent above pur- 
chase prıce—Offences—Overhead charges 
and faxes—Not to be deducted from sale 
prıce ın computing: profit 457 


Ss 9 and 13—Refusal to sell camphor 
by merchants vvlıo though havıng a stocic 
vvere not dealers ın camphor—lf offence 413. 


(before the repeal of amendıng Ordi- 
nance LITI of 1944 by Ordinance 1 of 1946), 
S 12 (3)—Special officer of Commercial 
Tax Department empovvered to investigate 
ınto offences under Ordinance—lf a “police 
oficer” for purposes of S 162, Cr. P Code 
and Evidence Act, S 25 . . 368 


INCOME-TAX ACT (XI OF 1922), S: Z 
(1) and 4 (3) (vm) and Madras Perma- 
nent Settlement Regulatıon (XXXV of 1802) 
—İncome derıved from permanenfly settled 
€state—Laabılıty to (tax— Agrıculture”— 
Meanıng of—İncome derived from forests 
of spontaneous grovvth—lf agrıcıltural ın- 
come 120 























as amended, S 4-B— “Seven years”— 
Mode of compüuting— Test of  residence in 
British İndia—Hindu  yomt: family —A ssess- 
ment of manager—Period of residence in 
British İndia—Exclusion of) foreign 5 


Ö GENERAL INDEX. 


INCOME-TAX ACT (1922) —Contd 


S 10" (1)—Planfatıons recerved by 
assessee on dıvısıon treated as capıtal of nevv 
money-lendıng business—Profits on sale of 
plantatıorLuable to meome-tax 96 
S 10 (1) (ez) and (4)—ÜUnıon rate 
paıd under the provısıons of the Bengal 
Village Self-Government Act—lf an allovv- 
able deduction mn: computing: profits of the 
business Of an assessee C 70 
Ss 10 (2) (os), (3) and 26 (2)— 
Machınery used only for part of the ac- 
countıng year—ikıght to deduct full allovv- 
ance for depreciatıon 22 
- S 10 (2) (ə) —Dıssolution of möney- 
1ending partnership” —Divisin of) assets— 
Debts due to the partnershıp assıgned to 
one of the partners as part of the share of 
that partner—some of them turnıng out to 
be ırrecoverable—Amount of such debts, if 
can be deducted ın calculatıng the assessable 
income of that partner 662 
S 10 (2) (z:)—Amount made good 
by guarantor on default of re-payment by 
borrovver—hiight to a deduction 330 
S 13—Method of accountıng—Alte- 
ratıon—Duty of Income-tax Offücer 161 
S 26-A and Income-tax Rules, R.,.6— 
Applıcatıon for renevval of registratıon Of 
firm composed of tvvo brothers—Sıgnıng by 
one on behalf of hımself and of the other 
under a general povver-of-attorney—Not a 
sufficrent complıance vvith of the 
İncome-tax Rules—Povvers of Attorney 
Act (VII of 1882), S 2—Cannot override 
specific provısıon of R 6 of the İncome-tax 
Rules 332 























S 46—Assessment Of ıncome of com- 
pany after vvındıng up order—əlncome-tax 
department ıf can proceed for recovery 
vrithout leave under S. 171, Comnpanıes Act 
(Vİ of 1913) ( 415 

INTERNATİONAL LAVV—Lav” applı- 
cable to transfers of ımmovable ə 





LAND ACQUISITION ACT (1 OF 
1894), Ss 4, 6 and 48 (1)—Notificatıons 
under Ss 4 and 6—Obiection by övrnei— 
“Government deciding to vithidravv İrom 
acquısıtıon—Necessary notification under 
Ş 48 (1), not ıssued—Goövernment changıng 
ıts mind and proceeding vvith: acqusitıon— 
Legalıty of  acquısıtıon—Fresh  nötification 
under Ss 4 and 6—lf necessary : 

Ss 11 and 18—Avvardıng of compen- 
satıon—Exercıse of a statutory duty-—Deci- 
sıon as to basıs of valuatıon, if can be con, 
trolled by an agreement betvveen the ınte- 
rested partıes—Duty of a District Tüdge on 
a reference under S 18 (PC) 333 

LANDLORD AND TENANT—Rent 
payable ır kınd—Compütatıon of cash value 
—Market prıce as on the date Of suıt or as 
on date vrhen rent ın kind should have been 
delivered clamable (FB) 400 


VVater charges—Basıs of right to levy 
— Tank becoming dısused and the remnants 








xxx— 








LANDLORD AND TENANT-—dConid 


of ıts bed registered as ryoti mn the name 
-of ovrner of the village and assessed to rent 
—VVater from a different source passıng 
through the course on the ınsıde of the old 
bund of that tank and flovrıng out through 
the old slucee and irrigatıng the lands of 
the tenants of (he ovmner of the vıllage— 
Right of the ovrner of the village to clam 
vvater charge for second crop raısed by the 
tenants 252 


LEGAL PRACTITIONER— Pleader— 
Purchase ın the name of his clerk at auction 
held ın execution "proceedings: instituted by 
him on behalf of” his: client—sSubsequent 
transfer ĞGf the property to the pleader”s 
vvife—Conduct thouglı open to criticism 
does not amotunt to professional misconduct 
—Legal Practıtıoners Act XVIII of 1870 
—Rules framed under—Rule 17—Cavil 
Procedure Code, Order 21, rule 73—Legal 
practıtıoner not vvithin the purviev Öf 
rule 73 of Order 21—Necessıty for a rule to 
prohıbıt a legal practitioner from bidding at 
such sale- (FB 218 


eLEGAL PRACTIİTIONERS” ACT 
(XVII OF 1879), S 13—Pleader—Convıc- 
tıon for defamatıon of Sub-lnspector of 
Polıce—Offence involves moral turpitude— 
Suspension from practıce not vvarranted— 
Reprımand sufücient (F 95 


Rules under R 1/—Scope 
(FB) 





218 


LIMITATION ACT (IX OF 1908), 
S 5—Applıcabılıty — Application for a final 
decree under O 34, R 5, C P Code 192 


Ss 5 and 29 (2) —Applıcatıon under 
Madras Act (IV of 1938) —Dismissal— 
Revisin—Amended Act (1943), S 25-A 
comıng into force—Appeal on dismissal of 
TreviS101—Applıcatın to execuse delay 
under S 5, Limitatıon Act—VVhether provı- 
sıons of S 29 of the Limitatıon Act ex- 
İuded the applıcatıon of S 5 271 


S 5—Respondent found to be dead on 
day appeal vvas file4—Applıcatıon to enter 
name of legal representatıves—Suffcient 
cause for excusing: delay (FC) 327 


S 10—Applıcabılıty —Banker holding 
deposıt of trust moneş —İlnsolvenecy— 
Tracıng—Rıght to 31 
S 14 and Art 182—Avvard filed and 

passed —Execution—Lamıtatıon 244 


Art 11-A—Applıcabılıty 104 


— Arts 29, 48 and 49—Attachment be- 
fore yudgment of seying machine—Dis- 
appearance of vıital parts of the machıne 
vvhile in the ccustody of sureties—Raisıng of 
attachment-Suıt for return of the machıne 
ın the condition in vvhich it vvas at the fime 


of attachment or for damages—Lamıitatıon 
241 


Art 47—0Order under S 145 (6), Cr 
P Code—Reviısıon to High Court disşmissed 
m hmüne—Sut for possession—Lamitatıon 














decree 
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LİMTTATİION ACT (1908)—C ozid 
Arts 62 and 120—Applıcabılıty —Claım 





agamst a benamıdar ın respect of moneys” 


(received and held by him fer the beneht of 
the real ovvner—Art 120 applıes 

. (FB) 140 
Art 120—Mortgage executed by m- 
solvent—Suı by Official “YXeceier for de- 
claratıon as bemg- sham and nömimnal— 
Alternatıve clammi under S 53 T P Ac 
Startıng point of İimitatıon—Knovvledge cf 
plamtıff —Inference from facts 113 


Art 132—Charge., declared hy decree 
ım İfavour Of subrogee—Suit to enforce— 











Lımıitation " 

Art 156—Amendment of decree— 
Calculatıon of time for purposes of appeal 
—Startıng poınt 173 


) 

MADRAS AĞRICULTURISTS RE- 
LIEF ACT (IV OF 1938)“ Provısıons re- 
latıng to debts arısıng out of promissory 
notes—Valıdıty —P rovıncial Debt Lavvs 
(Temporary Valıdatıon) Ordinance (XI of 
1945), S 2 (a) (BC 433 
—— $ 3 (u)—hBurden of Proof v3 
S 8 (1) and (2)—Releef sough 
under S 8 (1)—Court if entitled to proceec 
to scale dovr under S 8 (2)—Payment 
“tovvards prıncıpal and interest”—İf ope" 
payment avaılable for re-appropriation 
tovvards prıncıpal 272 
S 10 (2) (:)—Applıcabılıty —Mort 
gagee to take possession and en)oy 
profits mn İteu of ınterest—Contingent  stipu 
latıon for payment of ımnterest on amon" 
vyhich according to the bargaın the mort- 
gagee ıs authorised to advance and add to 
the mortgage amount—S 10 (2) (s) does 
not appiy 129 
S 19— Second appeal dısposed of— 
Trial Court”s findıng aftervvards as to reltsef 
for scalıng dovvn— Effect 5 
(as amended by Act XV of 1943), 
Ss 19-A and 25-A—ÖOrder declarıng amount 
due as scaled dovyn—Suit by mortgagee to 
enforce mortgage after the amendıng Act— 
Maımntaınabılıty —Subsequent alıenee”s noön- 
qoıder vvhether fatal to sut 136 
S 19-A (4) (a) and (5) and (8)— 
Order on applıcatıon under 0-A— 
Appealabılıty —E ğarte proceedings—Re- 
fusal to set asıde—Appeal—Maıntaınabılıty — 
C P Cod, O 9 R 3an 04.NR1 ” 

















MADRAS CIVIL RULES OF PRAC- 
TICE, Rr 157 and 159—Deposit under C 
P Code, O 21, R 89—Last day for deposit 
the reopenıng day of the Court—Reopenıng 
day, a Saturday and a bank holaday—Applı- 
catıorn and lodgment sehedule filed on re- 
opening day —Chalan issued on next vvorking 
day —Deposit ın Bank on the same date— 
If vvithin time—Petitioner, if böünd to have 
applıed under R. 159 and deposited the 
amount ın Court 305 
R 178—Scope 6 8 


Ezsk- 1946—1—E 





MADRAS “CRIMINAL” RULES .OF 
PRACTICE, R 366 and €r P Code, 
Seh II, last item— Expenses of vvitnesses— 
VVhen prayable by (Governmçnt—Offence 
punıshable ünder Defence of İndia Rüles, 
R 81 (4), vvath imprisonment for” three 
years or fine—lf one not bailable for pur- 


pose5 öf Sehedule 11 of the Cr P Code 
361 
MADRAS DEBT CONCIİLİIATION 


ACT (XI OF 1936), Ss 4 and 25—Effect 
of filing a petition under S. 4 on other pro- 
ceedıngs ın the Civil Court—Mandatory 
nature of the provısıons of S 25—Mortgage 
decree—Executıon—Applıcatın by şudg- 
ment-debtor for stay on" (he ground of hıs 
havıng applıed under S 4-—Refusal of stay 
—$5ale—Sale vvıthout yurisdiction and could 
be ıgnored , 193 


MADRAS DISTRI(CT MÜNICİPALI- 
TIES ACT (V OF 1920), S 81 (1) (3) 
and (4)—“Land used exclusively for agrı- 
cultural purposes”-—Meanıng—Land neither 
let out to tenant nor cultivated—Actual user 
for agrıculture—lf necessary 138 


MADRAS ESTATES LAND ACT (1 
OF 1908), S 3 (2) (4), Explanatıon (ın- 
serğed by Amendment Act of 1945)—“Agra- 
haram”—Grant of—1f iımples grant of 
vvhole vıillage— Reservation of other lands 
and subsequent grant of portions out of it to 
other persons by the zamındar—Effect— 
Lands under first grant—lf form an “estafe” 
— Tenants—1f entıtled to occupancy üz 


(as amended by Act XVI of 1936), 
Ss 3 (10) and 6—Prıvate land—Test— 
Occupaney riıghts—VVhen available 23 


Ss $, 112, 116 and 149—Tomt land- 
holders—Sale of holding by one of them for 
arrears of rent—elınquıshment of tenancy 
ın the meanvvhile—Subsequent tenant let ın 
possessıon by other landholders before the 
sale—Valıdıty of sale—Sut by the subse- 
quent tenant for settıng asıde sale—Laimita- 
tion—Art 12 (2), Limitatıon Act does not 
apply 291 


Ss 51 and 3 (11)—Patta and muchu- 
lika vvith respect to pasture land —Conditions 
apart from statement of rent cannot be 
introduced 80 


as amended ın 1934, Ss 145 (2) and 
147 (1)—Purchase from pattadar of lands 
covered by patta ın respect of “vhich rent 
decree had been passed-—Notıce of purchase 
grven to landholder——Subseqment sale in exe- 
cutıon of the decree vvıthout notice to the 
purchaser—Nullity 226 

MADRAS GAMING ACT (II OF 1930), 
Ss 5 and 6—Search vvarrant issued under— 
Contents—Presumptıon of valıdıty—Mate- 
rıals yüstifyıng issüe of) vvarrant not stated 
ın the vvarrant—lf renders ıt ınvalıd 6 

MADRAS HINDU RELIGIOUS EN- 
DOVVMENTS ACT (11 OF 1927), S 44-A— 
Enfranchısement and re-grant of Devadasi 
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MAD H R E ACT (1927)—Conid 


service 1nam-—No extinguishment of old 
tıtle and creatıon of a nevv one 85 
S 5/—Scope of the povers of the 
Board ın regard to the appomtment of 
managıng trustees—Scheme vestıng manage- 
ment ın one heredıitary and txvo non-heredi- 
tary trustees—Modiıficatıon providing for the 
appoıntment of any one of the three aş the 
managıng İrustee—li qfra vüres the Board 


1 

MADRAS HOUSE RENT CONTROL 
ORDER (1941), cl 7 (4)—Scope—Suıt 
for evıction—Civil Courts, if debarred from 
entertamıng and adyudicatıng upon 134 
7 (4) (as amended ın 1944) — 
Scope—Surt for eviction—Civil Coölurts 
Purisdiction to pass decree for—ls not tak- 
en avvay —Suıt filed before amendment— 
Lavr applıcable ı 13 

MADRAS PERMANENT SETTLE- 
MENT REGULATION (XXV OF 1802) 
—İncome from permanemntli settled estate— 
Luability to income-tax 120 

MADRAS PREVENTION OF ADUL- 
TERATION ACT 
(1) (a) and (d) and 6 (2) (a) (1) and 
(2)—Sale by shop-keeper of labelled tıns 
of “coffee tablets, pure coffee 50 per €ent 
and roasted coffee husk 50 per cent ”—Re- 
presentatıon found false on analysıs—lgno- 
rance of the vendor of the nature Of con- 
tents, not a decree to a prosecutıon under 
section 5—Cash bill issued to shop-keeper 
if a “vvarranty vvithin the meaning of) sec- 
tıon 6 (2) (a) (1) 461 

MADRAS RATIONING ORDER, cd 
(4) —“Ratıoned artıcle”-—İnterpretatıon— 
VVholesale dealer vrith: licence to) sell paddy 
sellıng paddy to persons lving outside 
ratıoned area—lf an offence—Bona fides of 
the transactıon—Effect on sentence 37 
7—"Ratıoned artıcles-— T?est— 
Purchase of “ratıoned artıcle” ın a ratıoned 
area by a non-resident for use ottside 
ratıoned area —Offence 286 

MADRAS REVENUE RECOVERY 
ACT (11 OF 1864), Ss 59 and 38—C P 
Code, O 21, R 63 and 103—Sale by Go- 
vernment for arrears of vvater cess and 
qut rent alleged to be due to the Govern- 
ment—Purchaser put ın possessıon—Applı- 
catıon by ovrner to Collector under S 38 of 
Madras Revenue Recovery Act—Dısmıssal— 
Stut by ovrner for a declaratıon that the 
sale and demand for arrears of qüut rent 
are ultra vıres and an order: cancelling the 
sale—Nature of the suıt—Ilf maiıntamable 
vthout a prayer for consequentral “7 


MADRAS TOV/N PLANNING ACT 
(VII OF 1920), as amended ın 1930), Ss 15 
(2), 23 and 29 and Arbıtratıon Act (X of 
1940), Ss 30, 46 k Seh L cl 3—Pover 
of, Government to amend a sanctıoned scheme 
--Enlargement of tıme for submission Of 
claıms “for betterment contrıbution—Legalıty 
“Prerogatıve vvrits to quash proceedings 
before: the arbitrator under Tovn Plannıng 











(III OF 1918), S 5 


MAD TOVVN PLANNING ACT (1920)— 


KÇontd 


Act—İf can ıssue vvhhen another remedy 
avaılable-—Arbıtratıon Act—Applıcability to 
proceedıngs under Tovn Plannınx Act— 
Computatıon of 4 months under cl 3, Seh 
1, Arbıtratıon Act—Appeal under S 29, 
Tovrn Plannıng. ” Act—Povrers of Chief 
Tudge—Court of Small Causes—lİf control- 
led by Arbıtratıon Act, S 30 255 


MALABAR COMPENSATION FOR 
TENANTS IMPROVEMENTS ACT (1 
OF 1900) —Decree for redemptton of kanom 
—Pürchase by another ın sale ın execution 
of decree agaınst the holder of redemption 
decree—Executıon by such purchaser—Ob- 
yection to valıdıty of sale of decree—Sus- 
tamabılıty —Madras Civil Rules of Practice, 
R 178—Scope—Deposit of kanom amount 
and value of işıprovements—Not a condi- 
tion precedent to execution—Future rent 
till surrender of  possession—Right to  set- 
off agamst value of improvements—Per- 
missibility—C P- Code, O 20, R 12—1f 
abrogated by Malabar Compensatıon for 
Tenants İmprovements Act 


S 3 (1)—lLessee of vacant lands 
vvıthın Münicipal: llmits—Erection of” sheds 
for trade purpose—İEvıctıon of lessee— 
Value of sheds—VVhether can be clarmed as 
an “mprovement” 

MALABAR TENANCY ACT (XIV OF 
1930), S 20 (5) and (3) —Claım for evic- 
tion under S: 20 (5)—0Onus—Failure of land- 
lord to make out claım for eviction under 
cl (5)—Landlord cannot fall back on cl (3) 

04 


S 20 (5)—Property belonging to 

Deva sovdın—Competeney of trustee to ap- 

ply for evıction—P roof Öf necessity to culti- 
Ki 


vate 

S$ 20 (6), 21 (1) and (2) and 43 
(1) (a) and (5)—Evcition of tenant under 
S 20 (6) on the eround that holding vvas 
requimred by the landlord bona fe for buld- 
ıng purposes—landlord subsequentily trans- 
ferring holding to stranger—Sut by evicted 
tenant for restoratıon of possessıon vvithın 
one year of transfer—lf premature—lLumi- 
tatıon 370 

S 33—Petition under—lf maintainable 
by an insane person 285 


MINOR-—Altenatıon by guardian—Duty 
Of credıitor to prove consideration and ne- 
cessıty —Mother executing mortgage as 
guarğıan—Mınor, if bound to prove ill- 
feelıng betvveen himself and his mother or 
that she vvas a reckless or careless person 

86 














MORTGAGE DEED-—-Construction—O 2: 
— (İlause "” Qərınamılms sın uza 
Q sret Gareə seçin ”—“Pay the amount and 
redeem” —Amounts to a personal covenant to 
pay the of): amount enablıng the mortgagee to 
brıng a suit for sale . 00 

MORTGAGE SUTT—Prelıiminary decree 
modified ın appeal—Final decree by frial 
Cotrt pending: appeal—No fresh, final de- 


GENERAL INDFX. 9 


MORTGAGE SUTT—Conüid 


cree or amendment of the orıgınal final de- 
cree—Decree-holder”s rıght to execute the 
decree as modifred on appeal 347 
OFFICIAL SACTS— Presumption—Ofü- 
cıal notificatıon—P resumption öf publication 
”ın the manner prescrıbed—Same person giv- 
ıng direction for: publication” and actually 
sıgnıng ıtb—No need for further evidence 
fo prove the correctness of official act 397 
PARTITION ACT (IV OF 1893), S 6 
—Sale under—lf to be open to the 17 
e 10 

POVVERS OF ATTORNEY ACT (VI 
OF 1882), S 2—Cannot override ə specific 
provısıons of R 6 of İncome-tax Rules 332 
PRACTICE—Amendment of plamt— 
Prınciples göverning 104 
Relief—Suıt for declaratyon of title— 
Farlure to prove title—Basıs of possession 
neither pleaded nor mn issue—Declaratıon 
Of rıght to possession—lf can be granted 
409 





PRESIDENCY TOVVNS INSOLVENCY 
ACT (111 OF 1909), Ss 17 and 45—Dis- 
charge of ınsolvent—Property vested ın the 
Officral Assıgnee does not atutomatıcally 
revest ın the dıscharged insolvent 275 


PRINCIPAL AND AGENT-—Commis- 
sıon—Claim to set-off raised in süt by prin- 
cıpal—VVıthdravval of clam by compromise 
decree—Subsequent claım for commission— 
Startıng pomt for account 


PRIVATE INTERNATIONAL LAVV 
--Lavv applıcable to transfer of ımmovables 
0 


PRIVY COUNCİL — Appeal — Agreed 
basıs for assessment of damage cannot be 
Q attacked as vvrong in appeal to the Privx 





Council (PC) 286 
Criminal appeal—İnterference vith 
fındıngs—Prıncıples (PC) 147İ 


Practıce—lnterference on ground of 
mısconception of evidence—Principles (PC) 
12 


PROVINCIAL DEBT LAVVS (Tempo- 
rary Valıdatıon)-——Ordınance (XI of 1945), 
S 2 (a)—Valıdıty of the Ordınance—Eiffect 
of S 2 (a) (FC) 433 


PROVINCIAL INSOLVENCY ACT 
(V OF 1920), S 6 (9)—Act of insolvency 
—Notıce to creditor of intention to suspend 
payment of debts—Presentatıon by debtor 
of applıcatıon to Debt Concılatıon Böoardı— 
If amounts to such notice—Statements dür- 
ng such proceedings—VVhen  amotunts to 
such notice 2 


Ss 9 and 19 (1)—Madras Hıgh Court 
Rules, R 21 (3)—Applıcatıon by cTeditor— 
Notıces sent to ecreditors and insolvent— 
Order of adyudıcatıon—lntervening. amend- 
ment of R 21 (3)—Notıce preseribed for 
transferee also—Amendment ıf retrospec- 
İive : 











İ 
S 20— ”terim. Teceiver appointed i 
under—Povyvers—lnsolvencey Court if çan 


PROV INSOL ACT (1920)—Conzd 


accord sanctıon to such recetver to institute 
Stut agamst third parties to recover posses- 
Sion Of propesty of insolvents in their 
hands ı 1 
S 28 (4)—İnsolveney of one of the 
CO-parceners ın a 7omt Hindu family— 
Death of another co-parcener—Share of 
nsolvent, vested in Official Recerver vvhether 
mcreased by survivorship—VVords “acqturod 
by” and “devolves on” ın sectıon—Meanıng 
of 247 








Ss 37, 43 and 61 (5)—Failure 
msolvents to apply for dıscharge vvithin 
tıme—Annulment of adyudıcatıon—Proper- 
tes vested in the Official Recemver under 
S 37—Later revtevv by Court and order T€- 
vestıg . properttes ın insolvents—Legalıty 

262 
———$5s 56 (4) and 65s-Payment of dr/ı- 
dend by Official Recerver negligentİiy to 
vrrong person—Claım by rıghtful creditor— 
Refusal of payment—Applıcatıon under S 6$ 


Of 


—Maıntaınabılıty 278 

PUNTAB ALIENATION (Second 
Amendment) Act (X of 1938) —I£ gzüira 
20 6s5—Severabılıty of valıd from glir 
71765 ə portion—Proper form (PC) 426 


RAILVVAYS ACT (IX OF 1800), S 80 
—Recetvıng raılvvay different from delivei- 
mg: railvvay—Relative positions: of —Dama- 
ge to goods vvhile mn the possession of the 
delrvering  railvray —Delivering raılvay, if 
and v.hen lrable 


REGİSTRATİON ACT (XVI OF 1908), 
Ss 17 and 49—Fınal decree for partıtıon— 
Registration—Necessity 


SOLDİERS (LITIGATİION) ACT (IV 
OF 1925), Ss 6 and 10—Seoldier yuntor 
member of yomt Hındu famıly managed by 
elder brother—Sale of famıly pioperliy ın 
executıon of mortgage decree—Grounds for 
settıng asıde 

SPECIAL MARRIAGE ACT (111 OF 
1872), Ss 16 and 17—Marrıge of a Hındu 
Brahmın vvith a Hindu non-Brahmın lady 
under the Act—Husband becomınə a Maho- 
medan—VVıife called upon to embrace Ma- 


homedan faıth—Refusal—Surt to declare 

marrıage dissolved—Maıtamabılıty —Proper 

remedv 402 
SPECIFIC RELIEF ACT 


(I OF 1877), 
S 30—Effect 185 
S 31—Essenttals to be proved to cb- 
fan rehief of  rectificatıon—Duty of Court 
before ıt can rectif) —Grantıng of) rectifica- 
tıor? discretionary (PC) 74 


S 42—Suit for declaratıon of title—— 
Faiure to prove title—Basıs ot possession 
neither pleaded nor in issue—Declaratıon of 
rıght to possession—lf can be sranted 409 


——-5 42, Provıso—Appıircabılıfy 111 

STAMP ACT (II OF 1899 as amended ın 
Madras), Ss 26, 31, 32, 33, and 42—Mort- 
gage deed—Present and future advances— 
Appİrcation to Collector beyond one month— 
Addıtıonal stamp duty paıd—Claım to en- 








10 


STAMP:, ACT: (1899)—Conid 


sforce- mortgage—Deciee for entire amount 
“inclusive of future advances—P over Of) 
Court tö pass e 73 
S 34—Levy of penalty—Ruie 1: ap- 
plıcable to copy of document—Destructıon 
of unstamped original by mob”s actıon—Ad- 
mıssıbility of copy in evidence on payment 
of penalty—Deed releasıng interest in im- 
movable property—Need for “2” 


bos 





S 35—Partıtıon lists--Not stamped 
—Admıssıbılıty to corroborate oral evidence 
as to factum of partııon— Por any  pur- 
pose”—Meanıng (PC) 295 
S 35—Scope and effect—Üsufruc- 
"İnary mortgage eevidenced by unstamped 
documents—lnvalıdıty —Mortgagee admıttıng 
possessıon arıd claımıng prescrıptıve right 
under the mvalıd” mortgage—Suit by mort- 
gagor to redeem property —İf barred 308 


S 55—Fınal decree for partıtıon not 
dravmn up on nön-yudicial stamp paper—Ef- 
fect 454 

SUTT FOR DECLARATION OF TTTLE 
—Vendors of plaıntıffs found to have no 
tıtle—Basıs of possession neither gleaded 
nor in 1SSue—Declaratıon of right to pos- 
session, if can be granted 409 


TORT—Lıbel—Actıon for—VVitnesses if 
can be asked as to the meanıng they attach 
to vvrords complamed of—Respective  func- 
tıons of T/udge and Tury— VVords spoken of 
a class or body of persons—lught of a mem- 
ber of that class or body to sue—Damages 
—Amounf—lnterference ın appeal—lustıiy- 
ıng cırcumstances Ko 152 


TRANSFER OF PROPERTY ACT (IV 
OF 1882), Ss. 53-A and 105—Doctrıne of 
part performance—Apoplıcabılıty to leases— 
Deed—Constructıon—Letter evidencing a- 
rangement for en)oyment of lands—VVhe- 
ther amounts to lease 02 
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T P ACT (1882)—C6n4 00. 


S 53-A— Part performance-—-Essen- 
dals—Proof ahunde of consideration—İf 
prohibited by Evidence Act, S 92 “346 
S 55 (1) (9) and Contract Act (IX 
of 1872), S 69—Covenant agaımst exist- 
ence of encümbrances, proceedings in Coni 5 
attachment or " othervvise—Agreement to 
mndemnify vendee agamst any such clams— 
Property attached before şudgment ın suit 
against one of the vendors prier to the sale 
—Vendee payıng off the attachıng creditor 
to prevent the sale—Rıght to remburse- 
meent—lnsolvenc? of that partıcular vendor, 
ıf affects such right 


S” 58 (a), (c) and (9)—Tvvo docü- 
3“ents—Covenant for reconvevance contaıned 
ın different document—Effect—Transac- 
tion vyhether amounts to mortgage 342 
———S /70—Money decree-holder—Pur- 
chase ın execution of fvvo houses—Charge 
decree on the same items by a decree on a 
compromıse—llov far the charge can af- 
fect the later sale—Regıstratıon, if neces- 
sarv for the comoromise decree—/ces zizdi- 
cata vvhether applıcable to the case—S 70, 
T P Act vhether applıcable 143 
S 76 (3) as amended mn 1929—Re- 
demption decree—Mortgagee to pay mesne 
porofits—Tender of amount—Mortgagee not 
entitled to deduct amount paıd tovvaids tax- 
es after date of tender 392 


VVATER RIGHT5S—Percolatıng vvater— 
Diversion of—Lamits to exercise öf- rights 
by ovrner—Nevv pond abstractıng vvater flovv- 
mg in a surface channel—Adyoınıng ovvner 
entıitled to use the vvater of the channel— 


? və 

















Right to relref 131 
VVILL—See H L —VVrıxs 
Constructıon—One clause Treferring 


back to another clause—Provisions for se- 
veral contingencies—lmporting the prövt- 
sıons of one contingeney vyhen another has 
come ıntq effect—Proprıety 3 


Achuthan Nair-v Devakı 
Adıraya Arasala Kinnyakka Ballel z "Naranappayya 
Albuquerque vz Catholic Bank, £id 

Ammanna vg Ramanna 

Ammu Amma z Kelan 

Ankamma z Narasayya 

Antony Cruz Nadar z Tacob Nadar 

Appayya vz Akkayya 

Asuram, İon re 

Atchayya v Appalarayu 

Atma Ram v Chengodi Sita Ramasvvamı 

Ayiri Parambıl Choznı v Paramesvearan Nambudrı 
Balakrıshna Mudalıar, Tə zre ı 

Balarama Reddı z Govinda Reddi : " 

Bası Reddiı vz Veerayya 

Boyyanna z Krıstappa 

Chenchu Reddi vz Narasiah 

Chinna Mahalı Müdalı z Nanyappa Goundan 
Chockalıngam Pıllaı 7 ze 

Corporatıon of Madras z Vanab Mir Gülam Ali 
Eramuttı v Pragı Sait 

Gangasanı Parantahı, İn ve 

Gopalakrıshnamurthi Reddi v Subramanıa Mudalıar- 
Gopalasvvamı Chettiar v Doraisvvamı Pillat 
Govında Rao, İz ye 

Govinda -Rao, /x ze 

Govindasvrami Chetty vz Ramasvvamı Chetty 
Gurüvülü v  Suryanarayana 

Tagannatha Rao v Manickyamma 

Tanarthana Goundan, İn re 

Voseph Elias v Ameer and Co 

Kalidasa Chetty vz Dodda Sıddha Chetty 

Kallalagar Devasthanam, Madura v Karuppa Paıllai 
Kallıamı Amma z Vasudevan Nambudrı 
Karunayanatha Nadar vz XKuppa Rayu 
Kasivısvanadham v Nagayya . 
Katheesa v Raman Nambıyar 
Kempamma v Racha Setty 

Kotiratnam v Manikya Rao 

Koyattı v. Imbichı Koya , 
Kumarasvvamiah v Krishna Reddı 
Kunhy Pakky z Narayan Nair 

Kun?u TIyer, /” ze 

Kuppusvramı Padayachı v Vadıvelu Padayachi 
Kuttialı, 79 ze 

Lakshmayya o, Krishnarao . 
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Lakshmınarayana vz Lakshminarasamma 

Lingala Bugga Reddi v Yerikala Reddi 

Manıcka Mudalır, 7ə ze” 

Manıcka Mudakar v Nagamalaı Chetty 

Manıkyala Rao, Tə re 

Maruthy z Thayyıl Pathumma : 

Munısvvamı Goundar, Tə ze - ə 

Murugesa Gramanı v “The Province of Madras by the Collector of 
Madras 

Muthal Achı vz Somasundaram Chettrar 

Muthappudayan z Chinna Ekammaiı Achı ” 

Muttayya v Raşyalakshmı Venkayamma Rao ə 

Mutyalu v Veerayya 

Nachiappa Chettrar vo Muthukarıppa Chettiar 

Narannaıdu vz Gangunaidu 

Narasappa z Chuanarappa V 

Narayana Ayyar, İn re 

Narayanamurthı v Mangayammal 

Narayana Sıngh vz Seetharatnamma 

Narayandoss, /z re 

Narayanan Namboodrı v Madhavan Na 

Neeladrı Appadu, 7z ze 

Nevr Era Bankıng Corporation, Lel v Muhammad Ghouse Rovvther 

Padmanabhan vz Perumalayya : 

Palaniammal v Arumugam Chettt 

Palanıappa Chettiar v Narayanan Chettuar 

Palanıappa Chettiar s Sadasıvan 

Palanısvvamı Chettiar v Chitraputra Chettiar 

Palanisvvamı Goundan, Tə ze 

Panakala Rao vz Subba Rao 

Panchapakesa Aıyar z Raqamanı Aıyar 

Parukutty Ammal v Rayan 

Parvathı v Kunhan Menon 

Perayya, İn ze 

Periasamı Mooppanar vz Venkatapathı Rayu 

Periyakaruppan Chettiar v  Venugopal Pillai 

Perumal Chetttar v. Machammal 

Pıchaı Pıllar Tə ze 

Ponnusvvamı Servaı z Venugopala Thevar 

Potharayu vz Venkatakrıshnarao 

Rayagopala Aıyar v Karuppiah Pandithan 

Raşyah of Venkatagırı v Ramasvvamı 

Ramakrıshnarayı vz Maharaiah of Pıthapuram : 

Ramanamma z Official Recerver, Kistna - .. 

Ramanamma z Rattamma ı 

Ramanathan Chetti v Narayanasvvamı Goundan 

Ramanathan Chetttar v Ramanathah Chettrar 

Ramaratnam, İz ze 

Ramaseshayya, 7x ze ə 

Ramasubba Aıyar z Muthu K R. AR PL, Arunachalam Chettiar 

Ramasvvamı Nadar, /x re “ -. 

Ramayya vz Balakotamma . 

Ramayya Moopanar z Suppammal : : 

Rami Reddı v Seshamma z 

Razack Rovther v Mahammad Hanıf Sahib - . .. 


Reference by Sessıons Vudge of Tinnevelly 
Rudrayya vz Maharayah of Pıthapuram 
Rukminamma z Güuravayya 

Sala Mohamad, Tz re 

Samba Sundara Rao v, Veerasvrami 
Sankara Kurup v Ryru" Nambiar 

Satyam Ramudu vz Rayalamma 
Satyanarayanamurthı v Appanna 
Satyanarayana Rov vz Rattamma 
Satyanarayana Sastry,, 7 ze . 9 
Sevettu Raman, /7? re 

Sıngara Mudalı z Ibrahım Baag Sahıb 

Somasundaram Pıllai v The Official Recerver, South Arcot 
Srınrvasacharıar v Seshadrı Iyengar 

Srı Venkataramana Devara Bhandram vz Ramanna Rai 
Subbamma v Madhavaradğ 

Subbaratnam Setty z Venkataraghavıah 

Subbıah Pıllaı z Muthal Achı 
Subramanıa İyer v Sankuppan 
Talıpulamma, /? ze 
Thangasamı Nadar z Ayyakuttı 
Thiruvengadam Pillai v Dharmasıva Pıllaı 

Thukra Shetty z Sarasamma Shedthi, ıl 

Umar Pulavar v Davvood Rovrther 

Vanyya Goundar vz Venkatachala Naıcker 
Varadacharıar vz Sri Manavala Mahamunigal Temple 
Vasudevan Nambudrıpad vz Madhava Vala Raya 
Veeraraghavalu v Fattıma Bibi Sahiba 

Venkanna v Venkatanarayana 

Venkata Narasımhan vz Nagoşı Rao 
Venkatanarayana v Narayanamurthı 
Venkataratnam v Prasada Rao 

Venkataraya Goundan vz Nallappa Goundan 
Venkata Seetharamayya vz Veeraraghavulu 
Venkatasubba Rao vz Vagannadha Rao 
Venkatasubba Reddy vz Ramadoss Reddy 
Venkatesvarlu vz Venkatasubbayya Sastrı 

Viyayal v Nachammaı Achı 

Villupuram Municipalıty v Panduranga Mudalıar 
Vıirabhadra Rao vz Sriramamurthı 
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ADVERSE POSSESSION—Permanent tenancy —Rıght to— VVhen can be acquired 
by prescription 


ARBITRATION—Reference—Natural and legal guardıan of menors—Competence to 
refer to arbıtratıon Rep 303 


ARBITRATITON ACT (X OF 1899), S 15—Avvard filediin Court—Executton as if it 
vvere a decrec”—Lumıtatıon—Startıng pomnt—Lamitatıon Act (1X of 1908), 
Article 182 (5) Rep 244 


CTVIL PROCEDURE CODE (V OF 1908), S 2 (11)—Legal representatıve Hindu 
vvıdovyv entitled (po interest in hüusband”s property under e Hindu VVomen”s Rights 
to Property Act (XVIII of 1937)—If a “legal representatıve” entıtled to be 
brought on record Rep 159 

S 16 (25)—Hındu 7omt famıly carryıng on business and ovmning 
ımmovable property in Ceylon—Sut for partıtıon m British İndia in respect of 
such assets—Not maımtamable—Lavr applıcable to transfers of immovable 
propertes ə Rep 310 

- ————5 4/—0Order recordıng compromise of a proceeding under section 19 
of Madras Act IV: of 1938—Not one ın executton ı 

————5 48—Date of decree for “purpose of computing İimitatıon . 70 

? EP 

Ss 63 AND 73—Combiıned operatıon and scope of—Clam to rateable 
dıstrıbutıon—Applıcatıon to Court actually executing decree—lf essential 

S 65—Sale of immovable property in execution—Date of” vesting 
Of title of purchaser 

105—Scope—Order setting asıde dismissal for default—İlf can be 
questıioned ın appeal Rep 216 

S 115—Revision petition by proper party to a suit —Court-fee 
payable : 

S 115—Small cauşe stut tried as original: sutt—Appeal—Decision in 
—İf open to revısıon or second appeal 

144 —Restıitutıion—Sale in execütion of €4  ğürfe decree—Setting 
asıde—Effect—Rıght to restıtution irrespective of any fresh decree that may be 
passed ın the suit 

S 151—Executton sale—Court miısled into fixıing 1ovv value by fraud 
practısed and mısrepresentatıon made by decree-holder—lnherent povver of Court 
to set asıde sale even after ıts confirmatıon—Lamırtatıon Act (IX of 1908), 
Article 166—Not applıcable 

 ———— 0 1,R 10 (2)—Scope—Thırd party clamıng ınterest adverse to parttes 
already on record—li can be ımpleaded 

, R 12—Dismissal of application for extension of time to pay deficit 
court-fee—li operates atutomatıcally as reyection of plaint 
9, R 9—Vakıl askıng for adyournment and expressıng his inability 
to go on as papers had been taken avvay from hım-—Retfusal of adyournment and 
subsequent dismissal of sult—Dismissal is one for default vvhich can be set asıde 
under Order 9, rule 9 
, R. 13— Ex ğarte decree—Applıcatıon for setting asıde—Missing 
a traı—İlf sufficent ground 8 
12—5cope—Damages for use and occupatıon—İlf can be 
ascertaıned under the rule 
21, R 12 (3) (Madras)—Scope— Future mesne profits not clarmed 
ın plamt or allovved in decree—lf can be ordered or an applıcatıon 
16—Assıgnee of ea gğarte decree—lf entitled to execute 
revısed decree passed after setting asıde the ez ğarfe decree 
, R. 89—Deposit made under—lf uünconditional—İf can be 
recovered as paıd under coercion—Contract Act (IX of 1872), section 72 
21, R 89—Deposıt to have a sale set asıde short by Rs 1-4-0 
due to mıstake of party—Makıng up deficieency after thirty days had expired— 
Court has no yurisdiction to excuse the delay—Amendment of Order 21, rule 92— 
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CIVIL PROCEDURE CODE (V OF 1908), O 23, R 1 (1)—VyVithdravval of surt 
for partıtıon—Effect 
O 23, R 1 (2)—Duty of Court to give reasons for order, allovving 
plaıntıff to yvithdravv süt vvith liberty to institute a “fresh suit 


O 26, RR 2 AND 4—Commission to examıne  vvitness—Discretion of 
Court to order—Prıncıples Rep 179 


O 34, RE .4 (1) Anp 5—Execution for lesser amount than mentioned 
ın mortgage decree and xvaivıng: balance—Sale of  property in execution—Deposit 
—$Settıng asıde—lf to be of vvhole decree amount or the lover amount for vvhich 
executıon vvas taken out 


O 934, R 14—Sale ın contravention of—İf void or  voldable—Limi- 
tatıon for setting asıde—Sons of Hindu yudgment-debter—Hov far bound by sale 
in execution 9 Z 

87, R 3—Leave to defend—Triable issue—Right o unconditional 
leave—Order under rule ? of Order 37, if open to revision ündeT section 115 .. 


O 99, R 2 (3)—Temporary mşünction against: defendant stibyect to 
undertakıng by the plaıtıff—Breach of) ündertakıng by plaintiff—Laability to 
punıishment 

O. 41, R, 11—Dismissal of) appeal on /200n0e—Apylıcatıon for amend- 
ment of decree—lo vvhich Court to be made Rep 393 


CONTRACT ACT €IX OF 1872), S 45—Scope—Toınt promısee dısclaimıng any 
mnterest in the debts sued on—Need not be impleaded ın the: stuit 


S 63—Prınciple of if: applıcable to a decree—Decree-holder exone- 
ratıng İhree out of four yudgment-debtors in consideratıon of them payıng 
him a certam amount and reservfig his right fo proceed against the fourthı— 
Transfer of decree to a stranger—Rught of transferee to execute the decree for 
the balance agaınst the fourth yudgment-debtor 

— ——5 74—Cht fund—Rule that ın default of payment of subscription: vithin 
the moönth the subsciiber vas to 10ose  benefits and  privileges—Validity-—lf 
"penalty” 

CO-SHARERS—Land vth a common vvell to irrigate it yomtly ovvned—One of the 
ovvners losıng his right in such lands and getting other lands on  partition—Right 
to take vvater from the vvell 


COURT-FEES ACT (VI OF 1870), S 5—Revision petition retürned for pay- 
ment of necessary court-fees—Non-payment—Petıitıioner absent vvhen petition 
posted and deficıt court-fee directed to be paid vvithin tvvo vveek—Finalıity of 
order Rep 103 

Ss 7 (z-4) AND 7 (ü2-C)—Sut by "party executing sale deed for 
declaratıon that ıt vvas sham and nominal—Prayer for cancellatıon—Necessity — 
Proper court-fee 

7 (x-4 )— ut by after-born son for partıtıon and: setting aside 
a decree passed agaınst his father and elder minor brother as members of şomt 
Hindu family —d  zalorem: valuatıon—Necessity 
S 7 (ız) (a)—Suut for cancellatıon of a decree—Court-fee payable 
7 (v) ANp Sch İT Art 17-B—Tomnt Hindu family—Stut for partition 
—Court-fee—Decree agaınst manager saıd to be enforceable only against manager 
— Aid valorem court-fee as for cancellatıon of decree—lf to be paıd 

S 7, CL (5) Anp ART 17-B—Suit askıng for declaratıon that plaıntıffs 
vvere trustees—Necessıty to claım possession of pioperties of trust—Madras 
GÖ No 5/91 of 17th May, 1943—1f applıcable—Cou t-fee payable 

12—Regıstratıon of suit after some argüments as to question of 
courİi-fee—Reservatıon and trial of question as to court-fee as an issue in the suit 
—Not barred Rrp 459 

CRIMINAL PROCEDURE CODE (V OF 1898), S 145—Partıes to proceedings 
under—lf can be compelled to əppear in person or execute bonds for appearance 
—Rıglht to appear by pleader or remaın er ğaric Rep 443 

S 145—Complaımt that acts Of counter-petitioner vvill lead: to breach 
Of peace—ÜOrder of vvarnıng vvithout enqumy”—Not proper—Procedure Rep 458 

S 170—Layıng of further charge sheets—Pover of mvestigating 
officer ? . Rep 406 

S 240—Separatıon of charges agamst same accused for trial and 
convıction on one of the charges—Applıcatıon for vvithdravval of remainıng charges 
—Proper procedure—Settıng asıde of conviction on appeal—VVithdrayval of other 
charges during pendency of appeal—Effect 

S 253 (1)—Discharge of accused uünder—Cannot be ordered vithout 
examınıng all the vvitnesses cited by the complaınant Rep 435 
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CRIMINAL PROCEDURE CODE (V OF 1898), S 403 (1)—Convietion by trial: Colirt 
for offence punıshable undei section 409 of the Penal Code—Acquıttal on appeal 
on the ground that facts alleged dıd not constitute offence under section 409 vvith 
a direction tö frame charge under section 420, Penal Code—Proceedings fot 
offence under section 420, Penal Code, not barred by section 403 (1), Criminal 
Procedure Code . Rep 3/2 

S 421—Summary dısmıssal of qail appeal—Appeal presented by counsel 
ın Court on behalf of same accused—Turisdiction to hear 


CRIMINAL TRIAL—Charge of sedition—Trial by sessions vvithi “22: for 
Rep 23 


- diırecting 
Deaf accused—sTrıal1—Difüculty of makıng the accused knov, vhat 1s 
takıng place m Court—Proper procedure ə ə 
Lacupna in  prosecution evıdence—Effect—Serious offence affecting: public 
interest—li ground İor directing a retrial “ Rep 331 


Sentenoe—Conviction of postman for forge”y of payees” signatures in 
money orders and misappropriation of the amount—Sentence should rün con- 
currently as forgery vvas for (h€ very purpose of misappropriation 

Summonşs case—Accused secured by baiable vvarrant—Personal aften- 
dance—lf can b€ dıspensed vrith b Rerp 448 

DECLARATION-—dSuıt for, at ınstance of party ın possession thöugh vvithout: title— 
Maıntamabilıty Rep 409 
DEFENCE OF INDIA RULES (1999), R 34 Axp R 39 (2) (5)—Preyudicial 

literature found at the tıme of police search in a locked bureau (the key of vvhich 
vvas vrith one of four Hindu undivided brolhers) man engine shed adyoming the 
house belongıng to the famıly—lnference aş to possession öf the İiterature by 
other brothers—lf permssıble ı 

R 119—Order by Commiısseoner of Civil Supplies—Person: preseribing the 

manner of publication and person nötifying it: same—Effect—Presumption of 


valıdıty Rep 397 
ENCEROACHMENT—Mandatory inyunction tö restram—Delay in applyınıg for— 
Effect—Reltef .. 


EVIDENCE-—Fınal decree for partıtlon not diavmn vp on nön-yudicial stamp paper 
and not registered—Not admıssıble in  evidence—Stamp Act (11 of 1899), 
section 35—Registratn Act (XVI of 1908), section 17 and 49 Rep 454 

EVIDENCE ACT (1 OF 1872), S 92—Scope—Doctrıne of part performance under 
section 53-A, Transfer of Property Act—Proof ahuude of  consideration—1f? 
prohıbıted z REP 346 

EXECUTT1ON-—Pre-decretal agreement that decree vvas not to be executed against 
a partıcular defendant—lf can be pleaded ın bar of execution 

Question of: limitatıon—Famlure to raise at earlier stage—Not a bar to 
its bemg raised at a later stage of the execution proceedings 

EXECUTİON PETİTİON-—Order “struck off” because of order of stay under 
section 20 of Madras Act IV of 1938—No proceedings instituted under: section 19 
of the Act for gettıng decree scaled dovvn—Effect—Nevv application for execution— 
If can be treated as revival of the previous petition—Limitation 

FACTORIES ACT (XXV OF 1934), Ss 63 Anp 71—Charge agamst manager 
of factory of havıng obstructed the Addıtıonal İnspector of Factoriees irom emnter- 
mg factoıy premises—Burden Of proof 

FOOD GRAINS CONTROL ORDER (1942), OL 3—Lucence issued in name of 
member of şomt Hindu famıly——Another member helping in the business—lf güüty 
of engagıng in the business vvithout: İicence 


GIFT-—Construction—Expresson in deed of belef that donee yyould maimtaın donor 
durmg lfetime—lf makes gift  revocable—Transfer of Property Act (İV of 
1882), S 41—İf applıcable to confer any eqmity on the donor 

HINDU LAVV—Bequest of properttes to four grandsons vvith direction tö divide equally 
amongst them passıng over the son off the ground that he yvas leadıng an immoral 
lhfe—Ğsrandsons if can form ?omt family vvhen their father vvas alıve—Sale by 
eldest brother as guardıan of tvvo minor brothers and one insane brother—Valıidity 
— Status of eldest brother—if that Of gtuardian or "manageı 

Decree agamst father on promıssory note in favour of endorsee of the 
note—Subsequent partıtıon—Property ın the hands of the sons—lf can be proceeded 
against in execution vyhen sons vvere nöt made partıes fo the stut at all Rep 307 

Reunuon—Burden of proof—Üne of the reuniting coparceners not havıng 
any property—Valıdıty of reunion 

Suit against vvidovv on promissory note executed by her ın reneval of a 

prıor promissory note execufed by her husband—Decree against estate of husband 

ın the hands of the vvidovy—lf can be passed 
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HOARDING AND PROFITEERING PREVENTION ORDİNANCE (XXXV OF 
1943), S 6—Landed cost—Computatıon for fixıng. celing price—lnterest on 
advance and cable charges cannot be included in “linded  cost”—Bosa fide in- 
clusıon of such items in calculatıon— Effect on sentence—Absentə proprietor of 
busıness—lLaabılıty for offence by servant 


Ss 9 Axp 138Merchants vvho vvere not dealers in camphor havıng a stock 

and refusıng to sell them on the ground that they vvere not dealers—li offence 
Rep 413 42 

INDIAN SOLDIERS (LITIGATION) ACT (İV OF 1925), Ss 6 Anp 10— 

Scope— unıor member of Hindu Tomnt family managed by his elder brother serving 

m the army— lale of property of famıly ın execution qf decree—VVhen can be 
set asıde . . Rep 403 10 


LANDLORD AND TENANT-—VvVater charges—Rıight to claım-VVater from Periyar 
dam passıng through courseğon the inside of the old bünd of a disused tank into 
lands ın possession of defehdants—Remnants of the tank bed registered as ryoti 
land and assessed to rent—Effect Rep 252 9 


LETTERS PATENT (MZDRAS), Cıs 15 ANp 44—Clause 44 if abrogates 
clause 15—Appeal agaın$ğt yudgment of sıngle yudge in second ,appeal—Necessity 
for certıficate of fitness for appeal 20 


LIMITATION ACT (IX OF 1908), S 19—Acknovrledgment—Essenttals and test of - 23 
—— — ———5 19—Endorsement on promıssory note “amount paid ın this (12/4/) 
Rs 10”-—1f acknov.ledgment savıng İmuitatıon 5 
Ss 19 AND 20—Endorsement on promıssory note, “Paıd Rs 3 only”— 

If acknovrledgment savıng limitatıon 6 


S 20—Payment by mortgagör tovrards mörtgage debt—Effect— 
VVhen starts fresh period of limitation as agğınst on item of the mortgaged pro- 
perties vvhich had been alienated before such payment 13 

ART 75—Applıcabilıty —Bond payable in instalments—VVhole amount 
payable on default ın payment of any instalment—Default—Sut on bond—Laumita- 
tıon—Startıng point 47 

Anr 85—Applıcabılıty —Overdraft account—İlnsolvency of cüstomer— 
Effect—lf operates as a termınatıon of the account and as a cessatıon of its 


mutual, open and current character 10 
AnT 132—Charge declared by decree mn favour of subrogee—Süuit to 
enforce chharge-—Startıng poimnt of limitatıon : Rep 379 21 


AnT 182 (5)—“Step-ın-aıd”—Applıcatıon for payment out of amount 
standıng to credit of opposite party in another sutəpayable to the decree-holder 
under a compromise decree—lf a “step-ın-aid” . 15 

MADRAS AGRICULTURISTS” RELIEF ACT (IV OF 1938), S 4 (0)— 
“Other property” meanıng—ÜUndefined right of vvidovv to maintenance out of pro- 





perty of the famıly of her deceased husband—İf “other property” 37 
8, ExrL —Applıcabılıty—lntegrity of debt broken—Effect 34 

S 8—Open payment less than ınterest due—lf can be construed as 
ıntentıon to appropriate tovvards interest only 38 


S 10 (2) (ə)—Applıcabılıty—Mortgage vvith provision that for (he 
interest accrumg due at the rate of Re Ü-8-Ü per cent per mensem the mortgagee 
vvas to be ın possession and enyoyment of vyet lands estimated to yreld an income 
equal to the ınterest and the qıuut rent due on the land—I1f falls under section 10 
(2) (ə) of the Act 5 
S 15—Payments tovvards arrears of rent by a tenant under Madras 

Estates Land Act—Approprıatıon for future local and road cesses—Propriety— 
Effect on ryofs rıght to vviıping off arrears of prior faslıs 14 
— S 15— Purchaser of a epörtion of a yomt holding vvith the knovledge 
of the landholdeiı—lf constituted  separate pattadar of his portion—lf can clam 
relef under section 15 of Madras Act (İV of 1938) by payıng only his poörtion of 
the rent for Faslıs 1347 and 1346 16 
—— — — S 190—Fındıng that debtor ıs agrıculturıst—li appealable 29 
— s 19 Anp 25-A--Order of Small Catse Couurt amending: its decree 
—Appealabılıty—Nevr section 25-A.—Scope 33 
Ss 20 Axn 19—Decision as to agrıiculturist status in Trevision against 
order on applıcatıon tinder section 20—İf ?es: ?udicata in subsequent  proceedings 
under section 19 26 
21—Debtor adyudged insolvent in 1930 but obtaınıng absolute order 
of dıscharge ın 1932—Property continumng in the hands of Official Recerver for 
satısfyıng debts—Debtor ıf entitled to claım benefits of Act IV of 1938 
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MADRAS. CITY MUNICIPAL ACT (İV OF 1919), S 106, CL (4)—Pro- 
perty tax—Lsabılıty—Snut against original ovvner after his transferring the  pro- 
perty and decree thereon for the taxes—sSubsequent stut for the same taxes agaınst 
transferee—bar of . 

MADRAS CITX TENANTS PROTECTION ACT (11 OF 1922) —Applicability to 
lease of land by the Goövernment—Crovmn Grants Act (XV of 1895), section 3— 
Scope and effect—lif prevails over City Tenants Protectiən Act 


MADRAS CIVIL RULES OF PRACTICE AND CİRCÜLAR ORDERS, VoL 1, 
PAcE 218, ITrM 6—Scope 


MADRAS CRIMINAL RULES OF PRACTICE, R 366—Expenses of defence- 


vritnesses—VVhen payable by the accused himself—Offence under rule 81 (4), 
Defence of India Rutes, punishable vvith three years” imprisonment or vith fine— 
VVhether baılable offence—Test for deciding-—-Criminal Procedure Code, Schedule İİ 
—Baılable and non-baılable offence—Test Rep 361 


MADRAS ESTATES LAND ACT (1 OF 1908) QAS AMENDED BY THIRD 
AMENDMENT ACT, 1936), S 6 (1) AND (2)—Mecase of mango grove on land 
“reserved by the ovvner for rarsıng mango grove—İŞ confers rıght Of occupancy 
on the lessee—Character of such land 

— — S 182—Rent decree—Sale ın execution—AİBsence of notice to some 
of the defendants—Effect—VVhole sale if to be set asıde : 

S 131—Applıcatıon for sale to be set asıde—Notice to purchaser— 
Necessıty 

Ss 131 ANp 132—Setting asıde of sale m execution of rent decree— 
Sectıon 47 and Order 21, rule 90 of the Civil Procedure Code not applıcable 


MADRAS GAMING ACT (11 OF 1930), "S 5—VVarrant for search ıssued under 
—Presumptıon of valıdıty—Faıure of Magıstrate to state vvhat the materials vvere 
on vvhich the Magıstrate came toethe conclusion that a vvarrant should be issued in 
İhe case—Effect ə Rep 436 


MADRAS HINDU RELIGIOUS ENDOVVMENTS ACT (11 OF 1927), S 78 
—Applıcatıon for delıvery of property of a temple—Nature and scope of—ÖOrder 
appoıntıng trustee—lf can be questıoned 


MADRAS NON-RESIDENTIAL BUILLDING RENT CONTROL ORDER (1942), 
CL 8—8Scope—lf ousts the vyurisdiction of Civil Cöuürts to grant decrees for 
evıction of tenants 


MADRAS RATIONING ORDER, CL. 4—“Rationed artıcle”—İnterpretatıon— 
VVholesale dealer effectıng sale of paddy vvithin a rationed area to persons İlving 
outsıde the area—Offence”—Bona fides of seller—Effect on sentence Rep 437 

CL 6—Resıdent of non-iationed area purchasıng paddy in rationed area 
for use outsıde area—Offence Rep 2 


MADRAS TRAFFIC RULES, R 8 (s) Anxp (5)—Scope—Prohıbıtıon agaıst over- 
takıng of vehicles—Limits 


MALABAR— Kvduna tenancy—Tenants to brıng lands fo cultivation, effect improve- 
ments and enş)oy them themselves and pay rent from sıxth year onvvards—Subse- 
quent assessments on the land—Person lıable for—Revenue Recovery Act (1 of 
1890), section 35—Scope ş 

MALABAR TENANCY ACT (XIV OF 1930), Ss 2 (3) ANp 33—Tenant erectin 
“another building in the compound—l11f entitles him under: section 33 to purchase the 
landlord”s right in the kuüdiyiruppu : 

Ss 17, 23 ANp 25 (2) (1)— Scope and effect—floldıng including a 
vvare-house to vvhich Act does not apply—Applıcatıon for renevval of kanom— 
Sustamabılıty 

— $ 20 (5)—Applıcabılıty—-Devvasvvom as landlord ıf can evict tenant 

on the ground that ıt requıres the propertyə for ıts ovrn cultivatıon Rep 358 


S 20, CL (5)— Failure of landlord to make out claim for eviction under 
—Landlord cannot fall back on clatfse (3) of the section and claim eviction under 
that clause Rep 94 
AS AMENDED BY ACT XXIV OF 1945), S 20 (5)—8Scope— 
Landlord”s rıght to recover possession of the land under—Proper ground 

S 20 (6)—Person evicted from holding on ground that holding) vvas 
requmed by landlord 50zc fide for bullding purposes—Subsequent transfer of land to 
stranger—sSuit by evicted tenant for restoratıon—Sectıon 43 (1) (2)—Lumitatıon 
under—lf applıcable Rrp 370 

24 (2) (c)—Arrears of rent payable before applıcatıon for renevval 
can be granted—Commutatıon—Proper mode 
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MALABAR TENANCY ACT (XTV OF 1930), S 33—One out of a number of zoint 
tenants—lf entitled to appiy under section 33 for purchasıng: the kudiyıruppu 
rıghts vvhen sought to be evicted ə 

S 33—Petition ünder—lf maitamnable by an insane person Rep: 285 
S, 51 (1)—Mıchavaram due—Commutatıon before reneyval—Crucral 


/ date 


— MINOR-—Purchaser from of" property subyect tö a covenant to reconvey—lf specific 
performance of that covenant can be enforced agaınst sucli purchaser 
MORTGAGE—Fınal decree passed during pendeney of appeal agaınst pıeliminary de- 
cree—Modıficatıon of preliminary decree on appeal—Effect—Execufabılıty of final 
decree—Modiıficatıon of final decree—Procedure and İimitatmın Rep 347 
Khandagutta d€ed provıdıng för recovery of possession of the land from 


the mortgagee at the end of 5Z years on the basıs that the advance vrould have : 


vvorked itself out by adyustmenf of the estimated. anal produce—Property if can 
be redeemed before the expufğ of that period 


MUNICIPALITY—Complaınt by/lor offence agaınst public health—Sanction of Health 
Officer—Form of 


PENAL CODE (XLV OF 1860), S 206—Complaint of removal” of attached 
27700 makıng complaınt if should decide  vhether case fell vyithin  sec- 
tion 

S 425—Mıschief—VVırnnovrng vyhen vvind vvas blovying—Chaff) fallıng 
on tobacco crop ın neighbouring land and damagıng it—Laability 

PROMISSORY NOTE—Mother renevving Örior promissory nöte after son becoming 
mayor—VVhen binding on the son 


PROVINCIAL INSOLVENCY ACT (V OF 1920), Ss 28 (6), 39 Axp 44—Scope 
—hıights of secured creditor—Nature of—Right to personal decree against insol- 
vent for entire balance due after realısıng security 

S. 3/—Annulment of adyudicatıon—Effect on protection to debtor— 
Post annulment debt—Suıt to enforce—Maiıntaınabılıty 

S 37—Prınciple of, is applıcable to case of absolute order of  dis- 
charge—Property reverts to the debtor 

Ss 65 AND 56 (4)—Offcral Recerver by gross negligence though bona f£ide 
payıng dividend to a person falsely representing: himself to be a creditor-—Ap- 
plıcatıon by real creditor for directions to the Official Recerver to pay his dividend 
—Povver of Court to allovv—Separate suıt—İf essentral " Rep 278 

S 78 (2), Pnovıso—Proof of debt—VVhat constitutes—-Return for 
production of vouchers or other imnformation—Right to dividend declared before 
re-presentatıon : 

S 78 (2)—Construction—Exclusron of time betvveen date of adşudı- 
catıon and date of its annulment ın computing: limitation for suits ör execution ap- 
plıcatıons by creditor—Limits—Time during” vehich: vesting order under section: 37 
vvas ın force—lf can be deducted 


RES TUDİ - TA—Execution of decree for maıntenance against husband—Plea that 


decree become unexecutable by resumptıon of cohabıtatıon after the decree— 
Faıure to set up plea in prior application for execution—Bar of constructive res 
?udicata Rep 277 


SALE OF GOODS ACT (11 OF 1930), S 37 (2)—Delvery of larger quantıty 
of goods than contracted for—Rıght of buyer to reyect—Reyection subsequently 
on the ground of bad quality of goods—Buyer if can rely on right to reyect based 
on larger quantıty being tendered 


SPECIFIC RELİEF ACT (1 OF 1877), S. 42—Declaratory surt—Scope—VVhen sus- 
tamable—Diseretion of Court to entertam 


STAMP ACT (II OF 1899), S 35—Scope and effect—Usufructuar) mortgage 
evıdenced by unstamped döcüments—lnvalıdıty —Mortgagee admıttıng  possession and 
clammıng prescriptive right under the invalıd mörtgage—Suit by mortgagor to re- 
deem property-—lf barred Rep 308 

TRANSFER OF PROPERTY ACT (IV OF 1882), S 59—0One of the attesting 
v/itnesses statıng that he sıgned the deed as first attestor but omitting to say 
that the other vvıtness also attested the execution of the deed—Opportunity to sup- 

“-ply such lacuna to be given 

-—  —— —5S 59—8Sut to enforce mortgage—Defendants, ıf can. shovr.:that mort- 

gage vvas not for cash advance but to secure a, fluctuatıng balance of account 


13 


23 


20 


35 


20 


29 
27 


. 10 
N 3 


Pacre 


TRANSFER,OF PROPERTY ACT (1V OF 1882), S. 76 (s) (AS AMENDEDIN 1920)— 
Scope—Lrabılıty of moörtgagee for mesne profits after redemptıon decree—Flouse - 
tax paid by mortgagee after tender of amount due under decree by mortgagor— 
Cannot be deducted frome mesne profits Rep 392 .. 42 

S 11) (g) (AS AMENDED IN 1929)—Prınciple that on forfeıture by denial 
of landlord”s title notice m: vrriting determining: the lease müst be given—Applı- 


cabılıty to agrıcultural 1eases exempt from its operatıon , €. 40 
TRAVANCORE NAYAR REGULATION (11 OF 1100), S 8 - (1)—Marrıage 
of a Nayar lady vrith a Vellala vrho had a vife İiving—Validity , 49 


TRUST-—Alenatıon of trust property by prevıous trustee falsely assertıing that properttes 
belonged to him—Subsequent de facfo trustees if can suc to recover possession 1 
.the absence of de ?ozre, Grustees . Ö 


TRUSTS, ACT (II OF 1882), S, 6—Trust—Bequest for sasıqdlı vuth: provision 
that ıt should be enyoyed by those vvho perform vvorship at the somadlı—lf void 
for uncertaınty ... 45 
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NOTEğŞ OF RECENT CASES 


Yahya Al, 7 Chinna Mahalı Mudalı o. Nan)appa Goundan 


Aih December, 1945. S A No 2384 of 1944. 

Hindu Lam—Bequest of broberhes to four grandsons ütth direcieon to: dünde: equallby 
amongst them bassing over ihe son on the ground that he uoas lcading an immoral fe—Grandsons 
if can form fomt: famıby sphen their father ipas ahıve—Sale by eldest brother as güardian of oo 
minor brothers and one insane brother —Valıdıty —Status of eldest brother-—if that of guardian 
or manager 

4, a Hindu died leavıng a vvill, "under vyhıch he bequecathed hıs properües 
to his four grandsons passing over his son /// vvho it vvas alleged in the vrill vvas 
leading an ımmoral life "The mother of the gfandsons vvas also alive., "vo of the 
grandsons vvere minors but no direction vvas given in the vrll as to any of the legatees 
or any one else havıng to act ecither as executor or as guardıan. İt vvas provided 
by the vull that, after the lıfetime of the testator, the four legatees should dıvide 
and take ın equal shares the immoveable properttes set out thercin X, the eldest 
of the grandsons sold tvvo items of the propetties to dıscharge a mortgage purporting 
to act for himself and for his three brothers alleging that one of them vvas ınsane 
at ihe time and the other tvvo vvere mınors As a result of these transactıons a 
piece of valuable garden land vvas sayed for the famıly free from encumbrance. 
İn a suit by the three younger brothers to set asıde te sale, 

Held, (1) during the İrfetime of 44, the father, his four sons cannot constitute 
a ioint undıvıded famıly. (g) As the testator had indıcated that the four legatees 
should divide and take in equal shares the properties bequeathed, the grandsons 
took the property in severalty and not as a ioint tenancy. (a) 2? the eldest brother 
accordingly vvas not entitled as “ manager of the foint family ” consisting of himself 
and his brothers, to make any dısposıtıon of the shares belonging to his insane 
brother or the mınor,brothers (4) "There is no legal vvarrant under the Hindu 
Lavv vvhich vvould entitle X the eldest brother to act as de yure güardian of his minor 
or othervvise dısqualified brothers. XX cannot be treated as the testamentary guar- 
dian as there vvas .no such appointment expressiy or by implication in the vvill. 
(5) "The mere circumstance that the father and mother are alıve and available 
vvould not ğer se render void ab önzifo the acts of a de /facio guardıan so as to deprive 
the transferee of any tıtle vvhatsoever to the property alvenated by such de facio 
guardian, if as a matter of fact, ıt üppears that the sale ıtself vvas for the benefit 
of the family and for legal necessity and for proper and adequate consideration. 
(6) No doubt a fugutive or isolated act vrill not constitute a person a de /acio guar- 
dian but there should be a continuous course of conduct. 


fOn the facts it vvas found that X vvas acting as a de fzcto guardian and the 
sale being one for the famıly benefit, must be upheld.) 


Case-lavv discussed. 

S. Panchabagesa Sastri and M. R. .Narayanasısamt for Appellants, 
/V  Sivaramakrishna Aiyar for Respondents. 

K.S. - ——— 


Kutbbusitamı, Ayar, 7. Talıpulamma, İz ze 
sih December, 1945. C M P No s36o of 1945. 


Court-Fees Act (Vİ? of 1870), seciton 5—Revision beton, returned for bayment 
of necessary courk-fees-—Norn-bayment—Petihonör absent: yhen  ğetihon: ğösted and. deficit 
court-fee directed to be baid üntlun too geeks—Finalıty of order - : 


Cul Pəiocedure Code (V of 1go8), sechon 115—Reoiston "betitıon by brobe barty to a 
suut—Court-fee bayable 

A revısıon petition (vvithout the necessary court-fee on the ground that the 
petitioner vvas recognised as a pauper in the suut and therefore entitled to file the 
revısıon vvithout payıng the mecessary couri-fees) vvas raturned for payıng the 
court-fees. But the petıtıoner vvould not pay the same “The matter vas posted 
before the Master vvho passed the follovvıng ord “The petitioner is called, 
He ıs absent The appeal examıner”s vtevv is corrğet Deficit Court-fee vvill be 
paid in tvvo vveeks ” İn a petition for directing refundüf the Coöurt-fees pad by him 
in the Revısıon Petıtıon 


Held, that (ı) The ordei of the Taxing Officer vvas final as the petitioner vvas 
absent ın spıte of notıce vvhen the order vvas made 


(un) The Civil Revision Petition cannot be saild to be a proceeding cönnected 
vvith the suit ın the same Court and except vvhen proceedıngs are taken by vvay 
of appeal as pauper there ıs no provısıon enəblıng pauper partıes to file applıcatıons 
vvıhtout payıng Court-fees. 


Petıtıöner in person . . 

KS 
Hormll and Roman, 7.7 Venkataraya Goundan z Nallappa Goundan 
. söh December, 1945 A A O. No :45 Of 1g44. 


Cul Procedure Code (V of 1908), secton 48 —Date of decree for burğose of comğuting 
İimilation for execuhon 


VVhere the shares of the partıes are adyudıcated and decided in a partıtıon 
suit the decısıon became rıipe for execution on the date of the yudgment itself "The 
decree though engrossed on stamp papeı on a later date must be treated as bemg 
of the same date as the yudgment foı computing limitatıon for execution of the 
decree under sectron 48 of the Code of Civil Piocedure 


- b, R Ramakrıshna Apar, C K Vistanatha Ayar and P R. Vasudeva Azıyar fot 
Appellant 
P..N Apbusuamı Ayar and M. Venkataramana Aşyar fox Respondent 


K.S 


Raşamamar, 7 Ramanamma z Official Receiver, Kistna 
6th December, 1945 A A O No 450fıgas 


.  Provmcal İnsolveney Act (V of 1920), section 78 (2), brovtso—Proof of debt—VVhat 
constututeş —Return for broduclion gf vouchers or other information—Raght: to dündend. declared 
before re-bresentatıon, : 


the debt due to him, he must be deemed to have proved his debt. Though the 
aflfidavıt ıs returned vvith a dırection to file the copy of the decree passed ın T€Sp€ct 
of the debt and vvnithin the tıme granted ıt ıs re-presented, the credıtor vvıll bedeemed 
to have proved hıs debt on the date vvhen he first sent hıs affidavıt and he vvll be 
entıtled to any dıvıdend declared betvveen the dates of the first presentatıon and 


VVhen a creditor deliveis or sends by registered post an afiidavıt verıifyıng 


the re-presentatıon of the affidavıt verifyıng the debt. 


“——. 


“- 


3 


A person vvho has lodged a proof has “ proved” vvithin the meaning of the, 


provıso to section 78 (2) of the Provıncıal Insolveney Act. 
B V Ramanarasu fo Appellant. 


P, Satyanarayana Raşu foı Respondent : 
/ K s. . —- - 
Bell, 7 ı Palamıappa Chetttar o Naı ayanan Ghettla: 
rofR December, 1945 G R P No əqi of g4s. 
ı Cunl Procedure Code (V of 908), Order 26, rules x and 4 Commission to examine 





iness— Düscretton of Court to order—Princibles, . 


- 


VVhere the Court finds that an applıcatıon fo: the ıssue of a commission to 
examınc a vvıtness is an abuseğof process filed vexatıously vvith a vievv to protract 
İıtiıgatıon the Court can refufe the applıcatıon İt is a matter of discietion for 
the Court ın the cırcumstanğes of each case to.allovv or refuse an applıcatıon for 
the ıssuec of a commıssıon / The Court may consider vvhether the evidence sought 
to be adduced on commiısSsıon cannot be adduced save thiovgh that patıculaı 
vvıtness İt is necessary foi the applıcant to shovv that unless a commission issues 
to take the evidence of the person desired, it vvill be impossible to place the neces- 
sary and relevant facts before the Court ın support of his case 

R R Rama Aoyar for Petitioneit 


Ft. Rangasıvamı: Atyangar fot Respondent 


Ks. 
Yahya Al, 7. o Ammu Amma o. Kelan., 
ıo/k December, 1945 S A Neo. oş368 of 1944. 


Malabar Tenançy Act (XİV ef 1930), sechon go, clause (5)—Fazlıre of landlord io 
make out claım, for emiction under —Landloid cannot fall back on clause (3) of the section and 
claım euchon under that clause 

Im a case fallıng under clause (5) of section 20 of the Malabar Tenaney Act, if 
one of the requırements of that section s not satısfied, it is nöt open to the landlord 
to fall back on clause (3) of section 20 and claımm eviçtion under that clause 

A Achuthan Namhbıuar for Appellants 


M Qhunnağban .Nayar and M .Narayanan Unm for ist Respondent. 





KS — 
Hormill and Koman, 77 Venkata Narasımhan o Nagoyi Rao 
ı2ih Decembe), 1945 C M A Nos ?ooflgəş and ro of 1945 


Cunl: Procedure Code (V ef 108), seciton 105-—5cobe—Orde) setting: asıde dismissal 
Tor default—İf can be questoned ın ağbeal 


VVhere the effect of an order ıs to prevent an enquıry into merits such an oidet 
vvould come vuthin the scope of section 105 of the Code of Civil Procedure as affecting 
the case on merıts but vvhere the orders do not affect the decısıon of the case on 
merıts such orders vvould not come vvithin the scope of section 105 of the Code of 
Civil Procedure Abppiyıng that prınciple, an order setting asıde a dismissal for 
default, (of an applıcatıon for setting asıde a sale under Order g4, rule 6), as it only 
ıcopens an enquirry and does not affect the decision of the case cannot be questioned 
ın an appeal under section 105 of the Code of Civil Procedure 


G Rama Rao, N .Narasımham and .V Ramakrıshnayya for Appellant ın C M.A. No 
7O Of 1945 

P Somasundaram for Respondent ın C. M A No 7o of ig4s 

P. Satyanarayana Rao for Appellant ın GC. M. A No, ıro of İges 

P Somasundaram and D .Narasarapu for Respondentsın C M. A. No ro of 19435. 

K.S. — 


x 


"əsl 


Chandrasekhara Asyar, (7 Venkanna o Venkatanarayana. 
ıgih December, 1945 S A No. 1özoo Of 1944. 


Hindi Las—Reunton—Burden of broof-—One of the reumting coğarceners not havıng 
any broberty —Valıdıb) of yeumon 


A re-unıon under Hındu Lav has to be specifically pyoved by the party vrho 
sets ıt up and ıt cannot be ınferred merely from yomt liviüg and yomt management 


VVhetheı or not there could be a re-union betvveen tvvo divided coparceners 
vvıthout possessıon of any properties vvhatever by them, (they havıng for example 
lost the properttes taken by them at the prıor partıtıon) vvhere one of the divided 
coparceners has got veealth, effects or propestueş and the case,ıs that he has re-unıted 
vvith another coparcener (vnth vyhom a re-umon can valıdiy take place) vvho may 
bring no properttes of hıs ovvn to the yornt stock, thekequirement of the Mıtakshara 
for a valıd re-unıon s satısfied because vhat vvas dıvi8ed previously is again treated 
as the yomnt property VVhat the texts require ıs thatklıvıded vvealth should agaın 
be regaıded as yomt common vvealth İtis not essentia3that there should be vvealth 
and effects brought on each sıde ?nto the common po 


LLeave to appeal granted 1 
P Satyanarayana Rao and B V Subramanam for Appellant. 
V Govtndaraşacharı and V Parthasarathı for Respondent. 





KS 
Yahya Alı, 7 e Venkatasubba Rao ə. lagannadha Rao 
ı8th December, 1945 —. C R P. No 541 Of 1945. 


Çil Procedure Code (V of 1g08), section o (11) —Legal reğresentative—Flndu mdom 
entutled to interest ın husband”s troğerty under Hündu V”omen”s Raghis to Proğeriy Act (XVİH 
of 1937)—İf a “ legal rebresentatıse” entttled to be brought on şecord 


A Hındu vudovr takıng an interestin her husband”s estate vvhich devolves upon 
her under the Hındu VVomen”s Rıghts to Property Act, vvould be hıs “ legal 
representatıve ” vvithın the meanıng of section 2 (11) of the Code of Civil Pro- 
cedure, and ıs as such entitlüd to be brought on record as a person vvho ın İlavv 
represents the estate of her deceased husband 


V Vayyanna for Petitioner 
V Prakasamma for Respondent 


Ks —-—— 
Yahya Al, 7 Ayırı Parambil Chozhı əv. Paramesvaran Nambudrı 
ı82/R December, 1945 S A No 1750 of 1944, etc 


Malabar Tenancy Act (XIV of 1930), sechion 20 (5)—döölcabılıiy—Desasıpom 
as landlord if can euct tenant on the ground that tt requnres the broğerty for its ozon cültivatıon 


The ıdol according to Hindu Lav, is. a yuristic entity vvho can hold property 
and enioy the same İfıt can do so, it can lease out its properttes or can cultivate 
its ovnn propertuees, the only disabılıty bemg hat bemg virtually in the position 
of a dısabled person it has necessarıly to exercıse 1tS acts of management or admınıs- 
tratıon through an agent, z:z, the trustee "The trustee vvhether ıt be of a private 
or public trust is competent to declare on behalf of the idol of vyhich he is the duly 
constıtuted trustee that a certaın property belongmg to the idol is requrred for 
cultivatıon on behalf of the ıdol and sue as yenmi for evıctıon of the tenant under 
clause (5) of section go of the Malabar Tenancy Act 


P Gomunda Menon for Appellant 
D. H Nambudirğad for Respondent. 
K.S ..— ı 


VVadsuoorth, 7. : Narannalidu əv, Gangunaidu. 
ıyih December, 1945. S.A. No. 1726 of 1944. 


Madras Agneulturists” Rehef Act (İV of 1938), sectiop: lo (2) ()—4Apbücabıliiy — 
Mortgage uydth broviston that for the interest accrunng due at (he rate of Re, o-8-o ger 
cenl. ber mensem the mortgagee x)as tə be in: ğssession and enfoyment of ufet lands estimated 
to yıeld an income eqüal to, ihe ənterest and the quit rent due on the land—lf falls under sec- 
tion 10 (2) (2) of the Act. : 


A mortgage after reciting that under a compromise of a previous litigation 
Rs. 2,500 vvas duc from the mortgagors vvent on to say : ““ For discharging the 
sum of Rs. ı5o, the same beımg the interest accrumng due per year on the above 
amount at the rate of Re. o-8-o per cent. per mensem, vve have delrvered to you 
possessıon of the vvet land vve have ın the above-saıd village, after fixing therefor 
a cıst of Rs. 160--o per yeafr. Hence you should as you please carry on cülti- 
vatıon, €tc , ın the saıd landfand out of (the cıst of Rs. r60-5-o due every year 
thereför you should give crğdit for Rs. r5o beimg the interest accrumg due on the 
prıncıpal amount due fronf us to you, and as regards the balance of Rs. 10-5-o 
you should on our behalf pay the same tovvards the quıt rent and”land cesses payable 
every year ın respect of these lands”. 





Held, though the mortgage recıtes a rate of interest, it does not stipulate any 
rate of ınterest as due to the mortgagees. VVhat ıs called “ cıst”” ın the mortgage 
ıs nothing more than an estimate of tİfe profits vvhich vrll be realised by the cülti- 
vatıon of the land. Accordıngly such a mörtgage falis under section 10 (2) (2) of 
M.dras Act IV of ı938 and can be redeemed on payment of the prıncipal of 
Rs. 2,500. i 


(ıg43):1 M.L.T. 419, applied. 2 
E. Venkatesam for Appellants. £ 


P. Somasundaram for Respondents. 


K.S. 
VVadsuoorth, 7. “ GGuruvulu zs, Suryanarayana. 
əoth December, 1945. S.A. No. 2815 of 1944.. 


Mortgage—Khandagutta deed öroviding for recovery of ossession of the land from the 
mortgagee at ihe end of 7 years on the basisş ihat the adıance toould have toorked tiself out 
by adıustment of the estimated annual broduce —Proğerby if can be redeemed before ihe exğıyy 
of that ğerud, 


A Khandagutta deed provided that the mortgagor vvas entitled to recover possession 
of his land from the mortgagee at the end of 57 years on the basis that by the adfust- 
ment of an amount of Rs. ıg cach year representing the estımated value of the 
produce, the advance vvould by that tıme have vvorked itself out, : 


Held : "Yhe contract contemplates that the mortgagee shall himself discharge 
the mortgage by annual adyustments of an agreed amount. Until the mortğage 
has been so dıscharged there ıs no "rıght on the part of the mortgagor to recover 
ppssessıon and the mortgagor cannot claım a right to pay dovvn the amount at any 
tıme and redeem the mortgage. 


B. Tagannatha Das for Appellanis. i 
P, Somasundaram for Respondents 


K.S. —— 


NRO 


Ghandrasökhara . Alyar, “9: 7- Eramutti ö, ,Pragi Sait. 
2ozlh December, 1945... S.A. No, 2173 of 1944.- 


—, Trust-—A henation of drusi broğerb) “0y: İrevtous İruşice falseby asserting: that: broberhes 
belonged o hüm—Subsequent de facto frusfees if can sue (0 recover ğossesston in: the absance, 


df de ur€ irüsices, . . : : 
““”” Persoris claiming to be de fatto trustees cannot bring: 2 suit in the absence of V 


. de ğure trustees for the recovery of possessıon of property” Vvrongfully alienated by 
the preyıöus tfustee vvho falsely asserted that the propertutes belonged to hım, . 


əs (938) 2 M.L.T. 66g and (ıg44) ı M.L.İ. 35, folloved though doöubted. 
I.L.R. ıg45 Mad. 250 . (144) 2 M.L.İ 3o6 dıstıngusshed. 
£. P. Ramakrıshna Ayar for Appellant. 
/V, Goğala Menon for Respondents. 


K.s. : —— 
Hormnll and Roman, /77. Venkataratnam vo. Prasada Rao. 
oıst December, 1945. A.A.O. No. 434 of 1944. 


Contract Act (IX of 1872), section 68—Princable of if abblıcable to a decree—Decree- 
holder exoneralıng ihree out of four yudgment-deflors ın consideration of their ğayıng him a 
certaın amount and reserving his righi to froceed against ihe fourth —1 Transfer of decree to a- 
siranger —Raght of iranşferee to execute the decree for ihe balance aganıt ihe fourih 7. D. 


“X obtained a decree for Rs r,şo8-8-r against A, 3, C, and 2, the Habılıty of 
C being limited to Rs. 3,29y7-r0-o X accepted a sum of Rs. 9:30o fromü A, 5, and 
42 exoneratıng them from all habıility for the remaınder and expressly reserving 
hıs rıght to proceed against C for the sum of Rs 3:297-10-0. "The decree vvas sought 
to be executed agaınst C for Rs. 3,297-ıo-o by 7, the transferee of the decree., Ç 
contended that by acceptıng a sum of Rs 8,000 from 4, B and Dın dıscharge of 
the decree, C himself became exonerated from all habılity on a principle analogous 
to that found ın section 68 of the Contract Act. 


Held : Yüe case did not fali under the mischief of section 6ş of the Gontract 
Act and as 7, the-decrcee-holder, expressly reserved his rıght to proceed against C 
for the sum due by him under the decree, 7 vvas not debarred from execut ng ihe 
decree for the balance against C. 

- .A LR. ig3r Bom. iə3 and LL.R. roq: (ə) Cal, og7, dıstınguished. 

K. Kottayya for Appellant. 


£. Ramesmara Rao for Respondent, 





K.s. 
- Rayamannar, £. Parvathı vo. Kunhan Menon. 
2642 December, 1945. ə S.A. No. rı8or and 


A A.A.O. No. goz of 1944 


Malabar Tenançy Act (XİV of go) as amended by Act (XXIV of ian.) Çz-ə 
(5)—5cobe—Landlord”s right to recover £ossesston of the land əd 577 R 


- 


- 


7 


her ovvn maintenance or that of any member of her family ” as provided for in sub- 
section (5) oF section 20 of the Malabar Tenaney Act as amended by Act (XXIV 
of 1945). VVhere pending: a second appeal by the tenants against decree eyecting 
them the amedment has come into force, the amendment applıes to"the pro- 
ceedıngs and the tenant ın such a case cannot be evicted under section go, clause 
(5), as amended, 


C, Unmkanda Menon (or Appellant.” ” 77 - 
“D. A, Rrishnavoanar for Respondent. 


K.S. 
Zubbusoamy Ayyar,. İT Perayya, "İn ze 
— 7ih Zanuary, 1946. Cr.R.C. Nos. 574 and 575 of I945. 


(Or.R.P. Nos. 533 and 534. of rg45). 


Madras Gamıng Act (I1E ef 1980), section 5—VVarrant for seqyeh: issued under— 
Presumbiton of valıdıly—Falure of Magısirate to state sohat ihe materials overe on mlhich 
ihe Magıstrate came to the concluşton that a iparrant should be issued in the case—Eİfect. 


A search vvarrant purportıng to be issued under section 5 of the Gamıng Act 
cannot be saıd to be ınvalıd merely because of the fact that vhat the ınformatıon 
vvas on vvhıch the Magıstrate vvas asked"to ıssue the vvarrant vvas not stated thereın, ” 
A Magıstrate should be presumed to knovr the lavv and also must be presumed to 
have knovnn vvhat ihe requırements are before he could ıssue the vvafrant. 
Section 5 of the Gamıng Act does not sthte that the Magıstrate should record vhat 
the materals vvere on vvhıch he vvas asked to issue the yvarrant or vvhether he believed 
them to be true or not. "Ehe presumptıon isthat the Mlagistrate vvould not have 
issued the vvarrant under section 5 unless he had been satisfied on, the ınformatıon 
suppİeed to hım that it vvas necessafy (O “ssue the vvarrant. If the vvarrant ıs 
presumed to be valıd then the other presumptıon naturally follovvs under .sec- 
tion 6 of the Gamıng Act that the place vvas used as a cömmon gamıng house 
and the persons found thercın vvere there present for the purpose of gamıng. “The 
presumptıon vvill be enough to yustify a. cönviction, 9 


A. Bluşanga Rao for Petitioners. ıı 
The Public Prosecutor (V. A. Etrmra)) on behalf of the Crovn. 


K.S,. “kn... 
R ubbusunamı 4yyar, 7. Narayandoss, /n re. 
9/2 ,anuary, 1946 Cr. A. No. 626 of 945. 


Hoarding and Profiteering: Preention Ordinance (XXXV of 1943), section 6—Landed 
cost—Comğulatıon for fixing: celling: brice—İnlerest on advance and cable charges cannot be 
included ın ““landed cost ”-—Bona fide incluston qf such items in calculation—Elfeci on senlence 
—Absent broğretor of business Lsabıility for cifence öy servanl. 

The landed cost vvill only includt the price paid, the freight and other duttes 
paid and cannot ınclude the mterest on the ,amount advanced orıginally and the 
cable charges. - : : . 

Even ifthe proprietor of the.business vvasnot present at the sales in contravention 
of the Hoardıng and Profiteering Order, he vvill be hable for the sale of an article 
by hıs clerk at an excess prıce. : 


A.I.R. ı94s Lah. 238 and Cr. A. 376 and 879 of 1945, follovved. 


VVhere hovveever the clerk vvho made”the calculatıons as to landed cost included 
the ınterest and cable charges in the ö6onc fide beltef that such charges could be 


8 
included “and the sale price vvas not in excess of the landed cost by more than 
tvventy per"cent. an exemplary fine is not called for. 
KE, V. Ramaseshan for accused. 
The Crovvn, Prosecutor (P. Gooinda Menon) on behalf of the Crovvn. 


K.S. ——.. 2. 
Rubbusmami Ayyar, 9. Hanarthana Goundan, / re, 
I1/2 7anuary, 1946. Cr. R. G. No. roo1 of rg4s. 
? A (Cr.,.R. P. No. 935 of 1945). 


Defence of İndia Rules (19389), ruüle 84 and rüle 49 (2) (0)—Preydicial hierature 
found at the time of golhice search ın a locked bureau (iheXkey of sohüch isas nik. one of four 
Hundu undinded  brothers) in an engine shed adıomıng: İİA house belonging to the family — 
İnference as to $ossession of the İiterature by other broth İf berməssible. 


VVhere at the, time of police search in an engine Shed in the house belonging 
to the famıly of four undıvıded brothers, some preyudıcıal literature is found in a 
locked bureau, the key of vvhich vyas vvrththesecond brother vvho vvasın management 
and the elder brother only vvent occasıonaliy to the vıllage, the elder brother cannot 
besaıd to bemoccupatıon of the portion of the house vvhere the preyudicial İrterature 
vas found and he, cannot be convıcted ofean offence under rule gə (2) (5) of the 
D-fence of India Rules. 





5 
I.L.R. ı945 Mad. əogş, diıstinguished. 
? R. Guündabba Rao for Petitioner, 
The Public Prosecutor (V. A, Ezüira)) on behalf of the Crovvn, 
K.S. 7 
Kubbustam Ayyar, 7. Ramaratnam, /n re, 
I5Bih 7anuar), 1946. Cr. R. C. No. İr6g of1945. 


2 (Cr. R. P. No. ro85 of 1945), 
Crimtnal irtal—Charge of sedition—Tmal by sessions ünih yüry—Grounds. for direciing. 


Though the lav has not made a case of an offence under section 124-A of the 
Penal Code triable exclusively by a, Court of Session, vvhere the artıcle ın a vvidely 
cırculated nevvspaper alleged to be sedıitious is in Tamil, a trial ofthe case vvith the 
aid of a yury vvill be advantag-ous not only from the port of vievr of the accused 
but also irom the pölnt of vevv of the prosecution. The maın consıderatıons vvhich 
ought to vveigh ın deciding such matter are .— 


(1) The advantages of a trial by a Hıgh Court vrith the aid ofa ypury vhich 
vrould be in a position to knovr the language and apprecıate the sıgnıficance of the 


artıcle, its ımplications and its effect on the general public and the readers” 
reactıon to ıt, 


(2) "The adequacy of the sentence that-may be passed by the Court for the 
offence ın questıon ş and 


(3) The capacity of the fudge to apprecıate the impression that ıs hkely 
to be formed ın the mınds of the readıng public... 


İ.L.R. 53 Bom, Örr and LL.R. 56 Bom. ör, referred to. 


Sir Alladı Kiishnasıvami Ağyar vüth T. M. Kastiri and .N. R : 
for the Petıtıoners. 2 m. qıagobala Ağyangar 


The Crovrn Prosecutor (P. Gosinda Menon), on behalf of the Crovm. 
K.S. 


Fat 





— 
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Yahya Alı, 7- Kallalagar Devasthanam, Madura o Karuppa Pıllai. 
ı4ih December, 1945 S.A. Nos 208 and 20900 Of 1944. 


Landlord and tenant—VVFater charges—Rughi 10 claım—Vİ”ater from Periyar dam bassıng 
through course on the inside of the old bünd fa disused tank into lands un bössession of defend- 
aniş—Remnanis of the tank. bed registered as ryotn land and assessed to rent—Hifect. 


At one time a tank ın a vıllage belonging to the plamtiff comprised a large 
extent and had a bund of consıderable sıze vvith a slurce and other arrangements 
for ırrıgatıon Aft.r the erection of the Periyar dam suppiy from that source 
vas provided In consequence a considerable portion gf the tank vvas assıgned 
for vvet cultivation leavıng a partıion) of the old bund and slurce vuithout shutters. 
The portıon vvas registered as ypof land of the plaitiff and assessed to rent “Lhe 
Periyar vvater passed through ğhe course on the ınsıde of the old bund and flovved 
out through the unshuttered hğle in the sluıce and ırrıgated the landsın the occupa- 
tion of the defendants In ağ/claım by the plaıntıff for vvater charge for (he second 
crop raısed on the lands ın fhe occupatıon of the defendants, 


Held " Yhe right to levy vater charges of this description rests on the prıncıple 
that the solum of the surface from vvhıch vvater is supplied vests in the landholder 
qua landholder. "The land havıng been converted ınto zyoz land and assessed to 
rent the very foundatıon on vvhıch vvater charges can be levted dıisappears. 


(ı94o) r M. L Tİ. 160, distınguishedə 
C Rangasısamı Asyangar and P. .N Marthandam Pıllaş for Appellant. 
A V. .Narayanasınamı Ayar for Respondent 


KS. 
VFadsuorih and Rapamannar, 77. Nachiappa Chettiar o. Muthukaruppa 
ığik December, 1945. Chettıar. 


Appeal No. 299 Of 1944. 


Cul Procedure Code (V of 1go8), section 16 (b)—Hindu goınt family carryıng: on bust- 
ness and oxmıng immoveable broberiy in Geylon—Suut for bartıtton in Briish İndia in resbec" 
of such assets—.Not maintatmable—Lam ağpücable io tranşfers of ?mmoveable groğerhes. 


A Court ın Brıtısh İndia has no yurisdiction to entertain a suit for partıtıon of 
ımmoveable property sıtuate outsıde British İndia (for instance, in Ceylon) 
The British Indian Court has no yudisdiction even to declare that the properties 
in dispute vvere partıble yoınt famıly properties 


: A capacıty to alıenate rmmoveable properties by vvill is göverned by the Zex 
tlus. 


V. Ramasısamı Azyar for Appellant. 


The Advocate-General (K. Reşah Aoyar), R Rangacharı and S. T hyagarafan for 
Respondents. 


KS. 
Rafemamnar, (7. Palanıappa Chettiar o. Sadasıvan. 
gol December, 1945. : S A No. 148 of 1945. 


Provinctal İnsolvency Act (V of 1920), secisons 28 (6), g9 and 44—5coğe—Rughis of 
secured creditor —Nature of-—Raght to bersonal decree against ünsolent for entire balance 
due after realısıng security. 


The debt of a secured creditor ıs not provable until he has realısed his security 
or has abandoned it or valued it, Until one of these events has happened there 15 
NRC 
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no debt pfovable in the insolveney proceedıngs A secured creditor is not affected 
by the proceedıngs in insolveney unless his debt vvas provable in insolveney Any 
compositıon scheme to vvhuch he vvas not a party vvould not be binding on him to 
any extent and,he ıs entıtled not only to the benefit of the security but to a decree 
for the entire balance that may remaın after creditıng the proceeds of the sal : 
Of the secured propertues to be recovered from the ınsqlvent personally and from 
famıly properttes ın the hands of his sons His right is not limited to the rate fixed 
for payment of creditors in the composition 


IL R (ı94:) Mad 448, reled on, IL R. 48 Mad. sor, distinguihed $ and 
(rg4r) ə ML)İ 6go, not follovved TLeave granted) 
S. 7agadısa Azyar for Appellant. , 


S. Panchağakesa Sastn, NN T  Raghunathan, S İEksikacharı and (NV. T Ramanışam 
for Respondents 


Ks 2 
Yahya Al, 7. Subramanıa Iyer o Sankuppan. 
4ih Tanuary, 1946 C R P. No rıö6o of ıgAş. 


Temlatıon Act (IX of 1go8), Article 85-ə Abölıcabılıliy —Overdraft account —İnsolgency 
of customer —Fffect—İf oberates as a terminatıon of the account and as a cessahon of ils 
müutual, oğen and current character. 5 i 


The mere ıntervention of bankruptey of a debtor ıs not by itself a reason to 
deny either mutualıty or openness or curreney to an account vvhich vvas a mütüual, 
open and current accountupto the date of the ınsolvency ın respect of an overdraft 
account vvıth hıs creditor Havıng regard to commercial practıce, one vvould 
ımagıne that some pecunrlary İmit vvould have been fixed and possibly also a period 
of time during vvhich the overdraft vvould be current If such an overdraft vvas 
sanctıoned ıt vvould ın (he ordinary circümstances be open to the customer to 
continue to operate on the account vvıthın the sanctıoned İlmits, subyect to the 
condıtıons attached to the överdraft, unless the person vvho represented the estate 
of the customer after hıs adyudıcatıon ın insolvency, by an overt act put an end to 
the overdraft and closed the account by strıkıng a balance and makıng a demand 
İnsolvency by itself does not terminate the overdraft account. 


C. S Vidyasankaran for Petitioner. 
Ə, A Ktishna Vanar for Respondent, 


K.S 
Horunll and K oman, 77 Srınıvasachariar o. Seshadri İyengar. 
gik .Zanuary, 1946 A A O No 6684 of ıg44. 


İndtan Soldurs (Lahgaton) Act (İV of ig25), sections 6 and 10—co6e— Tüntor member 
of Hindu Toni family managed by his elder brother serving in the army—Sale of broterty of 
AFamuly in execulton of decree——V/hen can bevşet asıde 


VVhere a yunior member of a Hindu yomt family vvhich vvas managed by his 
elder brother ıs serving ın the army overseas and” the famıly propertues are sold 
in executuon of a decree, the Court has povver by vırtue of section To of the Soldiers 
(Lıtıgatıon) Act to set asıde the sale at the instance of the soldter if it is of opinion 
that ıt is necessary ın the ınterests of yustıce to do so But section 6 of the Act 
permıts the Court to refraın from suspendıng the proceedings if the interests of the 
soldrer are ıidentical vvith those of any other party and adequately represented by 
such party. Accordingİy vyhere the sale in execution is confirmed after dismissing 


İ1 


the applıcatıon of the soldier to suspend it and it is found that hıs elder brother a$ 
manager of the yomt Hındu famıly adequately represented the soldter ın the pro- 
ceedıngs the sale cannot be set asıde under the Act., i 

C Raşagopalacharı and M E Raşagoğalachan for Appellant 

K Kshnasıvamı Agyangar and .N C. Raghavacharı for Respondents. 


Ks 
Koman, Y. Tagannatha Rao ə Manıckyamma. 


ııih Tanuary, 1946 CR.P No 1464 Of 1944. 


Cuvil Procedure Cede (V of ıgo8), Ozder 9, rule o—Vakıl askıng for adıournment 
and exbressıng his nabilily to gg on as bağers had been taken attay from hinm—Refusal ef 
adıournment and subsequent dişifıssal of sint—Dismassal iş one for default sohuch can be set 
asıde under Order 9, rule 9 

VVhere a vakıl asked fğÖr an adyournment "and expressed his inability to gö on 
as the papers had been faken avvay from hım, he could not be saıd to have any 
more authorıty or ınstructıons to appear in the suit, VVhen the sutt is aftervvards 
dısmıssed, the dısmıssal is one for default and an applıcatıon under Order 9, rule 9, 
of the Civil Procedure Code to set it asıde vvould he. 


Y. Suryanarayana for Petitioner. 
G Chandrasekhara Sasir: for Respondent. 


K.S. ooo. 
Yahya Ah, 7 ” Vanyya Goundar ə? Venkatachala Naıcker. 
rli 7anuary, 1940. C R P. No 88o of 1945. 


Executton —Questton of hmitation—Faslure to Taise al earher stage— Not a bar fo ətş 
beg ratsed at a later stage of the executton ğroceedings 

Havıng regard to section 3 of the Limitation Act it is open to a yudgment- 
debtor to raıse the questıon of lımitatıon in an execution petttion at a later stage, 
although ıt vvas not raısed at the earlıer stage İLR 53 All sıg (F.B ), reled on 

The fact that by reason of the questıon not belmg raısed at an carlıer stage the 
decree-holder vvas put to expense and ınconvenrence is a matter bearıng only on 
the questıon of costs. 


T., P. Goğalakrıshnan for Petitioner. 
T R. Srınivasa Ayar for Respondent. 


K.S 
Kubbusuamı Ayyar, 7. Kunyu Tİyer, 7? ze. 
ı6/h /7anuary, 1940. Cr.M.P. No. ı211r Of 1945. 


Criminal: Procedure Code (V of 1898), seciton 408 (1)——Conotction by tnal Gourt 
for offence bumishable under section 409 of the Penal Code—dAcqtuttal on abğeal on the ground 
that facis alleged dud not: constilute offence under seciton 409 ünih a dırection to frame charge 
under seciton 420, Penal Code—Proceedings for offence under sechon 420, Penal Code, not 
barred by sectton 408 (1), Criminal eProcedure Code. 


The accused vvas convicted by the Teit Magistrate for an offence punıshable 
under sectıon 4o9 of the Indian Penal Code Ön appeal, hovvever, the Sessıons 
Tudge being of the opinion that the facts alleged did not constitute an offence under 
section 409 of the Penal Code acqurtted the accused but dırected the papers to be 
sent to the lovver Court for a charge bemg framed under section 420, Penal Code 
and evidence being letin Ona petition tö quash the proceedings, 


Held, there vvas no fresh prosecutton or a fresh trial vvhich alone is prohıbıted 
by section 408 of the Code of Criminal Procedure “The appellate Court merely 
corrected the error of the first Court and ın exercise of the povver under section 237 


“ 
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of the Code öf Criminal Procedure directed that the alternative charge should be 
ınquired into and section 408 is no bar to it 
7o ML T. 65 (F B)), dıstingulshed. 
1. M. Kasturı for Petitioner. 
The Assıstant Public Prosecutor (4.5 Sizakamınathan) ön behalfofthe Crovm. 


K.S. 
Rubbusmamı Ayyar, 7. Ramasvvamı Nadar, İz re. 
I7ih fTanuary, 1946. : Crl, App. No. 8ro of I945. 


Criminal Trial—Sentence—Conuncton of böstman fe .forgery of bayees” sıgnatures ən 
money orders and misabbtrobriation of the amount—Senienceyşhould rün concuürrently as forgery 
sgas for the very burbose of miöağbrotratıon. 


VVhere the accused, a postman” vvas convicted of fAargıng the sıgnatures of the 
payees ın three money-orders-and mısappropriatıng theVamounts, as the forgertes 
vvere for the very purpose of commuttıng the mısappropriatıon the sentences for the 
tvvo offences should run concurrently Further the sentences for the offences 
ın respect of the different möney-orders müst also run concurrently as they all 
formed part of the same transactıon. 


A sentence ofımprisonment in default of payment of fine must run consecutively 
and independently. 
“C.S. Sankararaman for the Accused. 
The Public Prosecutor (V. A. El/nra)) on behalf of the Crovmn. 
K.S. 
Kubbusuamı Ayyar, 7. Palanısvvamı Goundan, /n ze. 
rik 7anuary, 1940 Crl, M. P. No. ı3oo of ıg4s. 


Criminal Procedure Code (V of 1898), Sechon 170——Layıng of further charge sheets— 
Poşper of investigatıng offcer. 


If a polıce officer after he lays a charge, gets informatıon, he can still investigate 
and lay further charge sheets. Accordıngly a police officer vvho had filed a charge 
sheet ın vvhich he has not lald a charge against one of several persons against vvhom 
informatıon vvas receıved by hım at the earlıer stage of ıinvestigation, could file 
a further charge sheet against that person vvıthout dısclosing that he had received 
any further ınformatıon 

AL. S. Zayarama Asyar and C. K. Venkatanarasimham for Petitioner. 

The Public Prosecutor (V. A. Ez/nra)) on behalf of the Crovrn. 

K.S. 


Kubbusiamı Ayyar, 7. Manicka Mudalıar, İp ze. 
24ih Tanuary, 1940. Cr. R. C. No. 934 of 1945. 
(Gr R. P. No. 874 of 1945). 

Madras Traffic Rules—hule 8 (a) and (b)-—Scoğe—Proh:bition agamst: overtaking 
of vehicles—L mis 

In rule 8 (2) of the Madras Traffic Rules a “ vehıcle”” the overtakıng of vvhich 
in the vıcınıty of a bend or corner or other obstructıon in the road means onl1ya 
vehıcle that ıs moving and not a vehicle that is parkedl. VVhere there is nothing to 
indicate that the drıver of such overtaking vehıcle could have apprehended causıng 
any ınconventence or danger for other traffic before he overtook the parked vehicle 
there ıs no contraventuon of rule 8 (a) eıither 

EV. Ramaseshan for Petitioner. 

The Public Prosecutor (V. A. El/nra)) on behalf of the Crovm. 

E.S. 
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Chandrasekhara Aiyar, 7 Kempamma ə? Racha Setty. 
oih Tanuary, 1946 S A No 143 of ıgAs. 


Zamitation Act (İX of) 1908), sectton 20—Payment "by morigagor tostards morigage 
debi—Hifect —V/hen staris fresh ğertod of hmiatıon as agdamsi an ?tem of the mortgaged 
/ froğerhes sohuch. had been ahenated before such bayment 


VVhere a mortgagoT after alıenatıng one of the four items but vvhile still. in 
possessıon of the remaınıng three items of mortgaged properttes makes a payment 
to the mortgagee, a fresh period of lımitatıon vrould start ın favour ofthe mortgagec 
as against all the items of mortgaged properties including (he one  vrhich the 
mortgagor had alenated before hiş makıng the part Şayment 


) 
ILR (ıg4o) Mad 8722 (ıgqo)ı ML 1 766 (F.B ), (1941) 2 ML7 9iş 
and (ıg43) rı ML ı8:, referred to, 


P .N Ağbusuam Ayar for Appellant. . : 


Respondent not represented. “ 


KS 


Lakshmana Rao, 7. 2 Samba Sundara Rao o. Veerasvvami. 
21s£ 7anuary, 1946 S A No 2428 of 944. 


Madras Estates Land Act (1 of ıgoğ) (as amended by Third Amendment Act, 1986), 
sechon 6 (1) and (a)-—Hease of mango grove on land reserved by ihe ozoner for ratsıng 
mango grove-—İf confers right of occubancy on the lessee—Character of such. land. 


VVhere land ıs 5ona fide reserved for raisıng a mango grove and mango trees 
have been planted on it, and the grove ıs leased out vvith a condition that the lessee 
should plantnevv plants, tend them and keep the garden ın tact, section 6 (2) of the 
Madras Estates Land Act, as amended by the Madras Estates Land (Thırd 
Amendment) Act of ı986, places such land on a par vrith vvaste land let under a 

- contract for the pasturage of cattle and land reserved 5ona fade for forest let under 
a contract for temporary cultivatıon vvith agricultural crops and provides that by 
reason only of such letting or temporary cultivation such land vvill not become 
ryotı land. As such land does not become ryoti land section 6 (1) of the Estates 
Land Act as amended by the Third Amendment Act of rgğ6, vvıll not apply to 
those lands and the lessee ıs not entıtled to clam a permanent right of occu- 
paney ın the mango grove so leased. 


£. Kamesmara Rao, P. Satyanarayana Rao, Ch Raghava Rao, V Govindaraşacharı, 
V. Subramanyam and P. Stparamakrıshntah for Appellant 


R. Subba Rao for Respondent. 


K.S. 
Habtell, 1.- : Atma Ram ə. Chengodi Sıta Ramasvvami, 
oqth Tanuary, 1,46. z A.A.A.O No. ıoo of 1945. 


Provncsal İnsolveney Act (V of 1920), sections 65 and 56 (4)—Offical Recemer by grösş 
neghgence (hough bona fide ğaşang dividend to a: berson falsely rebresenting: himself to be a 
creditor—Abbhcatıon by real creditor for directions to the Offical Recerer to bay his dimdend 
—Pouper of Court to allos—-Setarate sut—İf essental, 


VVhere an Official Recerver pays a dividend fo one vyho impersonates a cre- 


ditor and the real credıtor subsequently applies to the insolvenecy Court for 
dırections to the Official Receiver to pay the amount of dividend due to him, it 
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tannot be said that the credıtor should necessarıly be referred to a sul. "Ehe 
Court has pövver to direct payment of the dividend to the real creditor vyhen it s 
found that the Receıver vvas guılty of gross negligence ın payıng the amount to a 
vrrong person though he acted öona fıide ın making the payment. 


B. V. Subramlanyan for Appellant. 


EZ Venkatarama Raşu for Respondent. 5” 
KS 
VVadsmorih, 7. e Ramakrıshnarayfu əv Maharağlah of Pıthapuram. 


o6ih .Tanuary, 1946. İ A.A A O Neo. 34: of ıg44. 


Madraş Agrıculturisis” Rehef Act (İV of 1938), secifon 15— Paymenis tovvardş arrears 
of rent by a tenant under Madras Estateş Land Act—Abbroğratıon for future local and road 
ce5$6$ —Proğrtety —ELİfect on ryot”s right to unğıng off arrears of bnor faslıs. 


The total amoynts due for the cıst (from a pattadar under the Madras Estates 
Land Act) for the vvhole year vvas Rs. 074-4-8, the vvater-rate vvas Rs 15-9-o, the 
local cesses vvere Rs 46-6-s and the educatıonal cess Rs 7-ır-9 makıng up a total 
of Rs 1,045-I5-1O and the kosibandı dates vvere ist September, ist October, Tst 
November and ıst December. The payments made by the pattadar vvere . On 
ogth September, 1937, that ıs to say, nearlyə, a month after the first ınstalment fell 
due, he paıd Rs roo vvhich vvas appropriated tovvards the cıst On ə2nd October, 
1937, he made a payment of Rs. 33z,2-o ın respect of vyhich he vvas given a receipt 
indıcatıng an approprıatıon tovvards rent and cesses, but vvithout any partıculars 
regardıng the amount approprıated to each head In the landlord”s books the 
vrhole of the vvater-rate and the vvhole of the local cess and the vvhole ofthe educatıon 
cess for the year (ıncludıng ınstalments not yet due) vvere treated as dıscharged 
and the balance of Rs. 26s-6-ro vvas approprıated tovvards the cıst On this date 
the amount vvhich had accrued due for local cess vvas only Rs. 23-3-3 out of Rs. 46-6-s. 
The excess of Rs 23-3-g vvas therefore approprıated to a claımı for local cess vvhich 
had not yet accrued due Sımılarly the appropriatıon tovvards the educatıon cess 
vvas a sum of Rs 7-ıı-9 instçad of Rs. g-ıg-ıo vvhich alone vvas due. The effect 
of these approprıatıons vvas to reduce the amount avaılable ın discharge of the 
arrears of rent proper then due by approxımately Rs. 27. After these payments 
there vvere numerous other payments ın respect of cach of vyhıch a receipt vvas given 
as for payment tovvards cıst and there vvas no reference to cesses ın any of these 
subsequent receıpts ust before the last date for makıng payments tovvards faslı 
184.7 under section 15 of Madras Act İV of ig38 a payment of Rs. 5-8-o vvas made 
v/hıch vvas adyusted tovvards the arrears for the next faslı 1848 ın contravention 
of the provısıons of section 15 (3) of Madras Act TV of 938. 


Held, the payment for October, 1937, vvas made tovvards the arrears then due 
under rent and cesses and the landlord had no right to keep a portıon ofthat payment 
unappropriated vvith a vtevr to its adyustment against future arrears of cesses only. 
The arrears ın respect of faslı 1947 due from the ryot must on a proper appropriation 
be deemed ın the cırcumstances to be an arrear relatıng to cesses and the ryot ıs 
entitled to the cancellatıon of all the arrears gf rent for the earlıer faslıs inclusive 
of any arrears in respect of cesses for those earlıer faslıs, 


V. Govindarağacharı and V Parthasarathı for Appellant. 
Ch. Raghava Rao for Respondent. 


K.S. — 
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Koman, 7. Rami Reddi v. Seshamma. 

and Tanuary, 1946. .Ğ. R. P. No, 89g of igas. 

Hindu Lam—Sut agamst iotdo on ğromivsoyy note executed by har in renemal of a 

// bor bromassory note execulsd by her husband—Decree against estate of husband ın the hands 
/ of the und —İf can be bossed 

In a suit filed agaınst a Hindu vidovv on a promissory note executed by her 
ın renevval of a prıor promissory note executed by her husband a decree against 
her husband”s estate ın her hands can be passed as the debt vvas originally incurred 
by her husband. ə 

Mayne”?s Hındu Lavv, rothi Ediüon page ?üg paragraph 646 and 68 M. 
L TI. 643, relied on. ə 

G. Balağaramesıvara Rao for Petitioner. 

Respondent not represented. 

K.s. 

Koman, Y. Boyyanna, E Kristappa. 
2ond Zanuary, 1940. A.A A O. Neo. 48 of ıgAs. 

Cuvil Procedure Code (V of 108), section 151— Execution sale—Court masled into 
fixing: o: value by fraud: fractised and müsrebresentatıon made by decree-holder—İnherent 
öoşşer of Çourt to set aşıde şale even after ils confirmatıion—Lumilation Act (IX of igo8), 
Article 166—.Vət ağölıcable. 

VVhere ıt is found that the Court vyas miısled into fixıng a lovv value (for the 
property sold ın executıon), by the fraud practısed and misrepresentatıons made 
by the decree-holder the Court ıs competent to set asıde the sale under ıts inherent 
povvers even after ıt has been confirmed. 

I.L.R. zo Lah. roş, IL.R. şo Cal, i42 and İL.R 25 Bom, 397, relted on. 

The fact that tne yudgment-debtor took no steps at the tıme of settlement of 
the proclamatıon or subsequently tıll after confirmatıon of sale to challenge the 
valuatıon given by the decree-holder or to raise obyections to the sale is not material, 

(r945) 2 M.L.İ. ə2g (P G.), referred to. ə 

Artıcle 166 of the Lumitatıon Act has no applİıcatıon to such a case, 

(Leave granted). 

K. Subba Rao and C. Kondah for Appellant. 

P Chandra Redd: and K Venkataratnam for Respondent. 


K.S. .——. 
Hapfğell, 7. Kuppusvvami Padayachiv. Vadıvelu Padayachi 
ord Tanuary, 1946. A. A. A. O. No. ır? of ıgas. 


Limitation Act (İX of 1g08), Article 182 (5)—“ Steb-in-aid “”—Aböpücation: for 
bayment out of amount standıng to credit of obbosile bariy in another süt bayable to the decree- 
holder under a combromase decree—İf a “ steb-in-aid,” 

A compromise decree provıded for payment to the decree-holder of an amount 
standıng to the credit of the opposute party in a different surt on the file of another 
Court. An applıcatıon vvas made by the decree-holder for payment out of the 
amount vvhıch vvas opposed by the yudgment-debtors. İn a subsequent applı- 
cation for execution, : 

Held, as a yudicial order (and not a mere administrative order) vvas necessary 
for payment out ın the prıor applıcatıon that applıcation constıtuted a step-in-aid 
of executlon vvhich vvill save İmmitation. 

48 M.L.I. 5o6, dıstınguished. 

K. $. Desikan for Appellant 

S. Sitarama Asyar and S. Rafaraman for Respondents, 


K.S. 


NR €) 


16 


VVadstoorth, ” : Muttayya o. Rafalakshmı Venkayamma Rao. 
osth Çanuary, 1946. A. A. A. O. No. g350 of 1944. 


Madras Agrıcultunists” Rehef Act (İV of 1938), sechon 155—Purchaser of a börhon 
of a qomnt holding” ilk. the knoteledge of the landholder—İf consttuted sebarafe pattadar 
of) has bortion—İ/ can claim rehef under seciton 15 of Madras Azt (İV of 1938) by bayıng M 
only his börton of) the rent for faslıs 19847 and 1946. . 

The mere fact that a person purchased a portıon of a fTomt holding vvith knovv- 
ledge of the landholder, vvlİ not constitute such person a separate ğaZf/adar in respect 
of-that portıon. "The holding remams yoint and 1s. in its entirety hable for the 
vvhole of the rent. "The purchaser of the portuon cannot get reltef under section 15 
of Madras Act IV of 938 by payıng onİy that pdrtion of the rent of the holdıng 
for faslıs 1847 and 1346 vvhich is due on the land”an his enyoyment. 

D. Mumkanmah and .N. R. Amırthalıngam for Appellant, 

D. .Narasaraşu for Respondent. 


K.S. —— 
Hastell, 7. . Kallianı Amma əv. Vasudevan Nambudrı. 
osih anuary, 1940 A. A. A O. No rss of Ig45. 


Malabar Tenancy Act (XIV of 1930), sechons 2 (3) and 383 —Tenant erecting: another 
bulding in ihe combound—İf entitles hüm under sechion 39 to urchase the landlord”s right 
ın ihe kudiyirubğu, 

The Malabar Tenaney Act does noteapply to property vvhıch consists of,a 
buıldıng ovvned by a landlord and the site thereof vvithin the meaning of section 2: (8) 
of the Act. "The mere fact that the tenant has erected another buıldıng ın the 
compouna cannot take the property out of the scope of section 2 (3) of the Act. 
"The tenant or hıs assıgnee of hıs interest cannot have the rıght to purchase the 
-kudıiyırubbu Yıghts of the landlord vvithout proving that the original building had 
been removed or that he had permiıssıon to remove ıt and erect a nevv bulldıng. 

v (1945) 2 M.L İl. 471, distingulshed 

0. A. Krishna Variar for Appellant. 

.D. H. Nambudiribad for Respondent. 


K.S —— 
Yahya Ab, 7. d Chenchu Reddı ə Narasiah. 
osih Zanuar), 1946. S. A. No roo?7 of I945. 


Provncaal İnsolvençy Act (V of 1920), section 3? —Princible of, is abğlıcable io case of 
absolute order of discharge—Proberty reveris to the debtor. 

The prıncıiple of section 37 öf the Provincial İnsolveney Act extends and can 
be applıed to cases of absolute order of discharge . Unless there is a direction 
by the fudge at the tıme of makıng the order of dıscharge vesting the property 
ın some appointee the property vvould revert to the debtor subyect to such con- 
dıtıons as the Court may ın vvriting declare 

(ıg42) o M.L.İ. 7ıq, rehed on. 

P. Chandra Redd: for Appellant. ” 

K N. Arunachala Ayar for Respondent 


K.s. x - 
Bell, 7/ Subbaratnam Setty o. Venkataraghaviah. 
o8ih .7anuary, 1946. . C R P No Ğ8i6 of ıg4s. 


Promassory note— Mother renetring ror: bromissory note after son becoming maşor— 
V/hen binding on the son. 

VVhere a person even after becomıng a mafor permits his mother to manage 
hıs affaırs and the mother renevvs an earlter promissory note statıng herself to be 
“ the guardian of her minor son,” it may be considered that the son authorısed 
his mother to execute the promıssory note in renevval of the prevıous lrabılıty and 
a decree can be passed against the son. 


I.L.R. :8 Mad 456, applıed. 
C V .Narasımha Rao for Petitioner. 


B. V. Ramanarasu for Respon-ent. - 
K.s. ———ıd 
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Habtell, 7. : Balakrishna Mudaliar, İn re. 
gIst 7anudr), 1946. Q O R.P No: Öç of 1945, 


Couri-fees Act (VH of 1670), section 7 (iv) (a)— Smit for cancellation of a decree— 
Court-fee bayable. . 


VVhere a suit for pössession of ımmoveable propertees vvas compromised and a 
decree passed by vvhich the plaintiff vvho had purchased the properttes ın a Court 
auction sale agreed to reconvey all the properttes to the defendants on hıs 
bermg paid a sum of Rs 9,ooo, for a subsequent suit to have the compromiıse decree 
cancelled on the ground that ıt had been obtaıned by fraud, court-fee ıs payable 
under the provısıons of sectiori 7 (2) (a) of the Court-Fees Act on the value of the- 
decree ın the former suit A QÇourt-fee of Rs 5 under Article 17-A of Schedule 11 
of the Court-Fees Act vvill not be sufficeent 


55 M.L l. 345, distingülshed, 
AN. C. Raghasacharı for Petitioner. 
(The Government Pleader) £, Kuftkrishna Menon for Respondent. 


K.S. — 
VVadsıoorth and Raypamannar, 77. Albuquerque z GCatholıc Bank, Lid. 
ısşi February, 1946. ? A. A O. No. 436 of ıgas. 


Arbıtration Act (X of 1899), sechon 15—4mard filed in Court—- Execulion as af it 
zoere a decree ”—Lumatation—$Starlıng bon, —lamifation Act (IX of 1908), Arücle 182 (5). 


An avvard acquıres (he incidents of a decree vvhen it is filed in Court under 
section 15 of the Arbıtratıon Act, r899, and in applyıng article r82 of the Limitatıon 
Act the date of the decree or order cannot be any earlıer than the date cn vvhiıch 
by beıng filed into Court that vvhich vas a non-yüdicial decision becomes  clothed 
vuth a yudicial character as if it vvere a decree. The anomaly that ıt might be 
possible to file in Court an avvard vvhich vvas tvventy years old viithout leavıng open 
any obyectton to the partıes on the ground of lımitatıon is a matter for the Legis- 
lature and not the Courts. o 





The Advocate-General and /Hessrs Pais, Lobo and Alvares, for Appellant. 
B Sitarama Rao and R. Somanatha Rao, for Respondent. 


K.S. 
Kubbusuam Asyar, 7 Narayana Ayyar, İn ze. 
ih February, 1940. Cr. R. C. No. 1382 of 1946. 


(Cr. R. P No. ıə6 of ı946). 


Criminal Tral-—Summons case—Accused secured by baslable ivarrant—Personal atten- 
dance—İf can be disbensed ih 


In respect of certaın offences punıshable under sections 328 and g24 of the 
Penal Code though the procedure to be follovved is asın a summons case, the magis- 
trate happened to ıssue a baılable vvarrant and vvhen the accused sought to have 
hıs personal attendance ın Court dispensed vvith, the Magistrate refused the applı- 
catıon on the ground that the prosecution of the accused vvas secured after the ıssuec 
of a baılable vvarrant. On ,revision, 


Held, ihe Magistrate vvas not yustifled in takiıng hıs stand on an ıncorrect order 
of hıs for refusıng the applıcatıon “Even in a summons case it vviıll be open to 
the Magıstrate to ınsıst upon the personal appearance of the accused but he vvill 
have to give reasons for the same 


P .Narayana Kurub and $ Raşaraman for Petıtioner 
x S. —  — —— 
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FRupbbustamı Ayyar, 7. ”“ Sala Mahamad, İn re, 
Gih February, 1940. : Cr. R. C. No. 875 of ıg4b. 


R (Cr. R. P, No. g50 of 1945). 

Madras Ratıonıng Order, clause 4-—“ Rathoned arütıcle ”-—İnterğretation—V/holesale 
dealer eifecting sale of baddy üntlin a rattoned area to bersons botug” xutside the area—Oifence 
—Bona fides of seller—E,ffect on senlence. 

A vvholesale dealer vvho had a lİrcence to sell paddy and rıce at Tellicherry (a 
ratıoned area) sold some padüy to tvvo persons in Kallaı, outside the limits of Telli- 
cherry He did not have a permit entitling him to sell in the area any ratıoned 
artıcle Het vvas prosecuted for contravention of 7 4 of the Madras Ratıonıng 
Order and on convıction vvas sentenced to pay a fi. of Rs 1o,000. On revision, 
ıt vvas contended tat an artıcle vvill be a.“ ratıoned artıcle ” only ifit is to be sold 
for use ıı a rationed area and if it is to be used or dealt vvith in a place other 
than the ratıoned area, it vvill not "be a “ ratıoned arütıcle.”” Negatıvıng such 
contentuon 2 

, Held, the partıcıple “ ratıone1” must be understood as referring to the artıcle 
and not to the use to vyhıch it is put or the place vvhere it is to be used. "The scheme 
of the Ratıonıng Order clearİy indicates that it deals only vyith transactions in respect 
of ratıoned articles vyhich are sold and purchased in the area. Accordingiy the 
seller not being an “ authorised vvholesale diştributor ” as defined in the order, 1 
guılty of selling a ratıoned artıcle to a person in cöntravention of the order. 


As the sale hovvever, vvas made 2ong fe it vvas not necessary to give an exemplary 
punıshment and the fine must be reduced to “Rs. 5oo, 

V. Raşagoğalacharı for Petutıoner 

The Publıc Prosecutor (V L. Ethura)) on behalf of the Crovn. 


K.s. 
Kupbtusuamı Asəyar, 7. Kuttualı, /z ze. 
8ih Felbruar), 1946. dr. R. C. No 455 Of 1945. 


(Cr. R P.No 418 ofıg4s). 
Madras Rattoning Order, clause 6—Resıident of non-rattoned area burchasıng baddı 

in rahıoned area for use outside area—ÜOifence 
VVhere persons lıving outside a rationed area purchase “ rationed articles” 
vvıthın the ratıoned area they are guıuty of an offence. "The questıon vvhether the 
artıcle ıs a “ ratıoned artıcle”” or not, ıs to be determıned vvith reference to the 
nature of the artıcle and not vvith reference to the area ın vvhıch it is to be used or 


consumed. 


B. Pocker for Petutioners. 
The Publıc Prosecutor (V. A. Elhnirai) on behalf of the Crovn. 


K.S. 

Kubbustamı Ayyar, 7) ı Pıchaı Pillaı, İn ze 

ı8ih February, 1946. (Or, R G. No. ro?72 of ga. 

. (Or. R. P. No. 991 of ı945). 

Criminal Trial—Lacuna in: öroseculion emdence—Fifect—Sertous gifencə qifecting 
bublic interest —İf ground for dırecting a retmal. 

If there is a /acıma ın the prosscution evidence, the accused ıs entitled to have 
the benefit of the same. "The burden ıs on the prosecution to prove that the accused 
ıs güilty and, if the evidence is not sufficient to brıng the guilt home t the accused, 
the yudge has no other course but to acquit hım. Even if the offence is a serious 
one affectıng.the public interest, there is no Yustification for dırectimg: a retrial, 

K. Kalyanasundaram for V. T. Rangasıvamı Aşyangar and R. Santanam for Petitioner, 


"The Public Prosecutor (P. L. Etl/zra)) on behalf of the Crovn. 
K.S. rəq 0.0 
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V/adsasorth and Raşamannar, 77. Ramayya Moopanar o. Suppammal 
o8th ,Tanuary, 1946. Appeal No 46ö5 Of 1944. 


Arbstratıon—Reference— Natural and legal guardıian əf müinorş —Comğetence to refer 
to arbıilratıon 


İt cannot be contended that the natural and legal guardıan ıs ıncompetent 
to make a reference te arbıtratıon on a matter vuith regaid to vvhich a reference 
is for the benefit of the mınors 


ı4. CL.T 1868, reled on 
P SN Marthandam Pılla: and C Rangasısamı Ayyangar for Appellant 
A Venkatestaran and A V Auydaınayagam for Resğondents 


Ks. 


V”adsuorth and Raşamannar, 77 Periyakaruppan Chettiar ə. Venugopal Pıllaı 
ogih. Zanuary, 1946 A A O No 6ot ofıg44. 


Morigage—Funal decree bassed during bendency of ağbeal agamst breluninary decree— 
Adodificatıon of breliminary decree on aböeatl —Bifecit—Bxecutabılıly o? final decree—Modifi- 
catıon of final decree—Procedure and İmatation 


A prelımınary decree on a mortgage vvas passed on 4th May, 19o9, for 
Rs. 6,905-13-o gıving three months time to pay, that ıs tıll 4th August, ıgo9. The 
cıghth defendant a puısne mortgageş impleaded ın the suut preferred an appeal 
to the Hıgh Court vvith regard to the claim for interest and that appeal vvas allovved 
on 26th November, 1984, reducıng the amount payable to Rs 6,rr2-8-2 Pendıng 
appeal, as further proceedıngs had noğ been stayed, the trial Court passed a final 
decree on ogrd September, 1933, on the basıs of the prelımınary decree of 4th 
May, ı929 After the decısıon of the Hıgh Court on appeal the decree-holder 
filed an execution petition on öğrd September, r936, and agaın another petıtion 
ın 1939, and finally on gist March, 1942. he filed an execution petıtıon for further 
proceedıngs ın execution by bringing. the mortgaged properties to sale. Along 
vvith that he filed a mıscellaneous applıcatıon for an amendment of the executıon 
petition by substituting m columns $ and ir the amount payable accordıng to the 
prelrmınary decree as modified by the Hugh Court ın place of the amount fixed by 
the prelımınary decree of the trial Court. Both the applıcatıons vvere allovved and 
ön an appeal against the order on the mıscellaneous applıcatıon ıt vvas contended 
that no appeal lay agaınst the order 


Held, (t) As the order m question did decide that the decree-holder vras entıtled 
to proceed vvith the executton of his decree the appeal vnill certaınly he 


(0) The fact that an appeal vvas preferred agaınst the prelımınary decree 
dıd not prevent the trial Court from passıng the final decree and such a decree 
vvill be executable notvvithstanding that certain modıficatıons may be necessary ın 
VI€VV Of the appellate yudgment "The final decree can be executed vrith such mödi- 
ficatıons as may be necessary ın the cırcufnstances vvhich mıght as vvell be made 
ın the executuon petition filed after the appellate decree. (1939) 2 M.L TL 86, 
applted , TL.R. ıg43 Mad 804: (İgig) M L 7 1g8, dıstingurmhed 


(gu) “Vhe fact that the approprıate modificatıons have to be made ın the 
final decree already passed as a result of the decısıon of the appellate Court cannot 
arm the yudgment-debtor vvith an obyection that any formal application for such 
modıfication is barred by time if made after three years from the date of the decree 
of the appellate Court "There ıs nothing in the Code vvhich makes it mcümbent 
on a decree-holder to make an “pplıcatıon vhich vvould be governed by Artıcle r8r 
of the Limıtatıon Act to obtain any fresh relief. 


1. E Ramabhadrachanar for Appellant. 
1. K. Srınivasalhathachanar for Respondent. 


K.S. 
NRC 





v 
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Chandrasekhara Asyar, 7. Palaniammal əv. Arumugam Chetti. 
ısi Februar), 19460. AAQO Neo. 3o5 of 1945 


Res yudicata—Execulton of decree for masnicnance agamst husband—Plea that decree 
had become unexecutable by resumbtton of  cohabıtatıon after the decree—Failure to set 
ub blea ın prior abblıcatıon, for execution—Bar of consirucite Tes yudıcata 

VVhere ın a prıor applıcatıon for execution of a decree for maintenance against 
the husband, fhe husband after notıce dıd not come forvvard vvith any obyections 
but resısted a subsequent applıcatıon for execution by an obyection that as cohabı- 
tatıon vvas resumed after the decree, the decree had become ıneffectıve and vvas 
unexecutable, 

Held, that the plea vvas barred by constructive res /odicala, İt is an obyection 
vrhich might and ought to have been raised in fhe pitor appİicatıon for executuon. 

C S Sutamınathan for Appellant 

C. Vasudevan for Respondent 


-— 


Ks. ——— 
Chandrasekhara Asyar, .7 ” Subbiah Pillai vo Muthal Achi. 
zth February, 194Q SA No özg of 1945. 


Stamb Act (II of 1899), sechon g5—Scoğe and effect—Usufructuary morigage emidenced 
by unstambed documents—İnvalıdıy—Mortgagee admıtlıng ğossession and: clarmıng: bres- 
cribtive right under the invahd mörtgage—Sunt by mortgagor to redeem öroberty —İf barred. 

In a suit for redemption of a usufructuary moörtgage created under an unstamped 
mur: though the plamtıff cannot rely on anyəsecondary evidence of the unstamped 
mur, vrhere the mortgagee had in a prior sutt admıtted that he had acquured title 
as usufructuary mortgagee by enyayment for over the prescrıptıve period, the 
mortgagee cannot deny the mortgagor”s rıght to redeem the property. VVhere the 
murts veere relied on not as evidence of a mörtgage sought to be redeemed but 
only to shovrv hovr the preserıptive right vvas dreated in the defendant, the suit is 
maıntaınable 

I L R. go Mad 386, dıstınxuıshed 

T Krnshna Rao and R Subramanyan for Appellant 

V. Ramasıvamı Ayar for Respondent. 





KS. 
V/adsıuoorth and Yahya Al, 79 Govında Rao, İz ze, 
ılfh February, 1946. C MP. No 569 Of 1946. 


Tetlers Patent (Madras), clauses 15 and 44—Clause 44 if abrogates clause 15—Aböeal 
agaınst yudgment of sıngle yudge in: second abbeal—Necessity for certificate of fitness for 
abbeal, 

2 By clause ı5 of the Letters Patent (Madras) it ıs necessary that the Pudge vvho 
has passed the yudgment ın a second appeal shall certify it as a fit case for appeal 
ın order that an appeal under that clause may le. İt cannot be suggested that 
clause 44. ın any vvay abrogates the effect of clause r5. 

Petıitıoner ın person. 





K.S 
Kubbusiramı Ayyar, 7. Sevuttu Raman, İn? ze. 
olst Februaty, 19460. Cr.R C. No. 6 of 1946. 


(Case Refd No. ı of 1946). 

Criminal tral—Deaf  accısed—Trial—D:ffcalıy of making ihe accısed knom üyhat 
əs takıng place in Court—Proğer brocedure, 

VVhere though an accused ıs deaf he could be made to hear vhen talked to 
at a close range, it cannot be said that it is a case in vyhich it is not possible for the 
tryıng magıstrate to make the accused knovr vvhat"ıs gomg on. Merely because 
of the dıfficulty of havıng somebody to speak to the accused at close range 
and explaın to hım vhat all has taken place ın Court as and vrhen the proceedıngs 
go on, such a procedure cannot be dıspensed vvith. 

The Public Prosecutor (V. L. Ethira)) on behalf of the Crovrn. 

Accused not represented. 


K.s. 
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VVadsaoorth .and Rayimannar, 77. - Ramasubba Aiyar x. Muthu KR. AR, 
Y8zR Zanuary, 1946.“ - . PL. Arunachalam Chettar. 
5 Appeasl No. s74.of1944. 

Lamitatıon, Act (IX of908), Article 182-—Charge declared by decree in famour of subrogee 
—Sut to enforce charge—Startıng 6oınt of bmitatıon. e 

9, a creditor of 44, the original övvner of certain properties filed a suit to recover 
an amount due to him örd obtaıned an attachment before fudgment of.the properties 
of the debtor ıncludıng the suit properttes, vvhich vvere actually attached in March, 
1917. Eventually he obtaıned a decree ın the suit and hıs legal representatives 
brought the attached properttes to sale and purchased them themselves on 8th Aprıl, 
ıg2g. .X purchased the sutt properttes in 1920 from /Vtq vvhom 4£ had alienated 
the same ın 1918 VUhen theşauctron-purchasers proceeded to obtaın delivery of 
the propertues, they vvere obsırheted by .X vvho vvas ın possession under his purchase 
from UV. ” 

Meanvvhile a mortgagee of 4/ obtaıned a decree for sale and assigned 
the decree to Y. There vvas another mortgage also on the properttes X claming to 
have dıscharged these encumbrances urged ın the execution proceedıngs for delivery 
that in any event he vvas entıtled to remaın ın possession till he vvas reimbursed 
in the amount paıid by hım to discharge the encumbrances subsıstıng on the property. 
Ultumately on ə8th August, ış the High Court ordered that possession should 
be delivered to the auctıon-purchasers but made a declaratıon that X had a charge 
for the amounts paıd by hım to dıscharge the various mortgages 1n 1937 the 
auctıon-purchasers sold the property tö 4 on rgth August, 1948, and X instituted a 
suit to enforce the charge declared ın his favour. On a question as to İmmitation, 

/Held, that right of X to subrogation bec?me merged in the order of the High 
Court declarıng the charge and the suit to enforce ıt vvasın tıme İn the cırcum- 
stances it is unnecessary to deal vvıth the dıfficult question vvhether the startıng 
poınt of lımitation for a suit to enforce the rıght of subrogatıon by a puisne en- 
cumbrancer ıs the date of payment by hım ın dıscharge of the prıor encumbrance 
or the date vvhen the prıor encumbrance itself became payable. 

ILR (944) All, 654 : (944) 2 ML/ 33o (P C.), reled on. 

(1945) 1: M. Lİ. 94r, distinguihed 

P S Sundaram for Appellant. 

5, Panchabagesa Sasir: and P, S, Sarangaban Azyangğır for Respondent. 

KS -—— 


Chandrasekhara Asyar, 7. Mutyalu ə. Veerayya 
sih February, 1946. S A No Öo0 of ı945. 

Emdence Act (1 of 1872), section g2-—3cobe-—Docitrıne of bart berformance under sec- 
ton 59-A, Transfer of Proğberiy Act—Proof alıunde of consideration—İf” brohiloted. 

The prohıbıtion in section 92 of the Evidence Act is only as regards evidence 
sought to be adduced for the purpose of contradıctıng, varyıng, addıng to or sub- 
tractıng from the terms of a contract So long as the passıng of consıderatıon 1s 
not a term of the contract, evıdence adduced to shovv that it did pass, even though 
the contract does not recite it, is not vvithin the scope ofthe prohibition in seetion 92 
VVhere a letter evidences the terms of a contract under vvhich: possession of land) is 
supported on the basıs of part performance, ıf the contract does not recıte the 
consıderatıon for the transfer, there ıs no prohıbıtıon to proof alzınde of the 
consideratıon 2 

£ S Desikan and 7? Sutamahalakshmı for Appellant 

B Soutarama Rao and B Somanatha Raor"for Respondents 


Habbell, 7. : Lıngala Bugga Reddi ə Yerikala Reddi 
öih February, 1946 A A AO Neo ıszofıroas. 

Hindu Lam—Decree agaınst father on bromissory note ın favour of endorsee of the note— 
Şubsequcnt bartılıon—Proğerty in the hands of the sons—İf can be broceeded agaınst ən exe- 
cuton gohen sons stere not made bartıcs to the sutt at all 

İt has no doubt been held that vvhere the sons of a Hindu had been impleaded 
in a suit on a promissory note by the father, though exonerated, the decree-holder 
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could proceed against the interest of the sons after partıtıon, "But there 1ıs “no 
authority for the vievv thattthis procedurecan be adopted vvhere.the, sons vvere not 
parties at all to a suit brought by an endorsee of a promissory note executed by 
the father,  unless such note avas executed by the father ın his capacıty as manager 
of the family. IT,R. (ıgg7) Mad. 88o : (ıggz) ə M.L Tİ, 25: (F.B), dist. 

P. Satyanarayana Rao for Appelant. . . 


iH s. 


Respondents not represented. "əv 7 
K.S. -— 
Chandrasekhara A:yar, 7. Katheessa ə. Raman Namhbiyar. 
ıqih February, 1946 S A No. 687 of ı945. 


Malabar—Kudima tenaney — Tenanis to bring lands to culbivatıon, effect smörovemenis 
and enğoy them themselues and bay rent from sıxih year ongvards—Subsequent assessmenls on 
ihe land-—Person hable for—Revenue Recovery Aet (I of V8go), sechon 35—öScofe. 

Section 35 of the Revenue Recovery Act must be Tead as subyect to any enforce- 
able rıghts and oblıgatıons as betvveen the landholder and tenant vvith reference 
to the assessment, such oblıgatıons .flovvıng out of any agreement betvveen them. 
The agreement need not be expressed but can be ımplued from the surrounding 
circumstances, probabılıties and conduct. T.L.R. 4 Mad. əgi : zo ML. Öqo 
(F.B ), considered. 

VVhere ın respect of a 2zdema tenaneyin Malabar created by a marupat of the 
year ı87ı vrhen the lands vvere vvaste lands and it vvas contemplated that the tenant 
should bring the lands under cultıvation, effect improvements and enfoy them 
and ıt vras provided that the tenant should pay from the sıxth year onvvards a rent 
of Rs. 25 per year for all time, it could not be said that the partıes entered into 
thıs arrangement vvith the possıbılıty present to their minds of assessment being 
ımposed in the future Any future liability for assessment need not be borne by 
the landlord Tn the case of such tenancıes the obligatıon to pay revenue is vvith 
the tenant and a purchaser of the tenant”s rıghts vvill be hable to pay the assessment 
and not the landholder. (Leave granted). 

C. K. Vısıvanatha Ayar for Appellant. 

$. Venkatachala Sastrı for Respondent. 


K.S. 2 
Haptell, ? Satyanarayanamurthı vo. Appanna. 
ı8ğıh February, 1946. 9 C. R P. Nos. 367 6c 868 of ıg45. 


Madras Estates Land Act (1 of 1go8), sechon 131—Aböölcatlon for sale to be set asıde 
—,Vohce to burchaser—Necessuty, 

It is necessary to give notice to the purchaser of an applıcatıon for the sale 
to be set asıde before an order on such applıcatıon could be passed. “The failure 
to give such notice vvill invalidate the proceedings. 12 L. VV. g54, follovved. 

Kasturt Seshagırı Rao for Petitioner. 

Respondents not represented. 

KS. — —— 

Kubbusuam Ayyar, 7. Maruthy və. Thavyıl Pathumma. 
ıgih February, 1946 e A A.A O No 145 ofI945. 

Malabar Tenaney Act (XIV of ıg3o), section 83—Petilion: under—İf mamtanable 
by an insane gerson, 

It cannot be said to have been the ıntention of the framers of the Malabar 
Tenaney Act that no petitton under sec, 33 ofthe Act could be filed bya minor,ınsane 
pçrson, or person under a dısabılıty on the ground that they are not competent 
to contract. The sectıon ıs only a protection to the tenant, to the helpless man 
vvho is not able to find any resıdence. Persons under dısability are İlkely to be at 
a greater dısadvantage than other men and they should not be demed the beneht 
of the Act. Such 4 petition can be filed by a güardian of persons under disabilrty. 
There is no question of contract. İt is the order of the Court confirming the right 
in respect of a portıon of a holding as separable kudiyiruppu that cönfers the right 
under section 38 

K Kuttikrishna Menon for Appellant. 

$. R. Subiamama Aoyar for Respondent. 

K.S. — 
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Hapbtell, 7. Appayya ?. Akkayya. 
ıAdh February, 1945. A.A.A.O. No. ıog ofıg4s. 


Provinctal İInsolveney Act (V of 1920), secifon 78 (2)—Consiruction—Excluston of 
ilme betuyeen date of adpudicatıon and date of üts annulment in comiyıtıng bmütatlon for 
sults or execulton  abblıcatons by creditor—Limits— Time düring iohich vesting order under 
section 3/7 toas in force—İf can be deducied. . 

By vırtue of section 78 (2) of the Provincıal İnsolveney Act, the period betvveen 
the date of the order of adiudıcatıon and the date of the order of annulment may be 
excluded ın computing limitation for.execution against the debtor. But such period 
cannot be extended so as to ınclude the period during yvhich the estate vvas vested 
ın an appointee under sectiorf ğ7 of the Act. İt cannot be said that the time till 
the date of the “ final clo)ıng of the administration of the estate by the 
appomtee ” should also be excluded. 

Sectıon 15 of the Lamitatıon Act vrill not apply to such. a case as the vesting 
order under sectıon 87 did not have the effect ofan absolute stay. 


az Mad. gıg, relited on. ı 
LLeave to appeal granted.l 

KE. Umamahesıioaram for Appellant. 

V. “nə for Respondent. 
K. 


UCU TYSXtXKNMN Xl 


Habtell, 7 Panakala Rao v, Subba Rao. 
144h February, 1946. x ii C R.P. No. 218 of 1945. 


Court-Fees Act (VII of 187o), section 7 (v) and Schedule İL Article 17-B—Totmnt Hindu 
family —Suut for bartıtıon—Court.fee—Decree agatsi manager said to be enforceable onb 
against manager—Ad valorem court-fee as for cancellatıon ef decree—İf to be baıd. 

Madras Cunl Rules of Praciice and Circular Orders, Volume İ, ğage 218, item 6—-Scobe. 

A decree against the manager of a fomt Hındu famıly as such öruma /acze affects 
the shares of all the members and a member cannot claım the vvhole of hıs share 
in a partıtion until he has got rid of the decree VVhere such share is özrima fecte 
affected by such a decree agaınst the famıly the pfaıntiff suing for partition must 
pay court-fee ın respect of any decree against the manager vvhich is contended 
to be enforceable against such manager alone. Rule o of the rules framed under 
section g of the Suits Valuatıon Act published in Civil Rules of Practice and Circular 
Orders, Volume 1, page 218 as ıtem 6 does not affect the decision in Ramastoami 
v. Rangacharlar, (ıg39) 2 M.L./ 8r8 :LL.R. (ig4o) Mad. osg (F.B.). 

Bhavadasan Bhattathiribad v. .Veelakandhan, (ıg48) 2 M.L.l.3o6: LL.R. (1944) 
Mad. 430, approved. 

Even if alıenated properties are still ın the possession of the manager of the 
famıly they must be deemed to be held qn behalf of the alıenecs and not on behalf 
of the coparceners suing for partıtıon. Court-fee must be paid in respect of the 
alienations also. 

B. V. Ramanarasu for Petitioner, 

"he Government Pleader (£.-Auözkrnhna Menon) for Respondent. 





K.S. 
Yahya Al, 7. . Lakshmayya v. Krıshnarao and others. 
ıqih February, 1946. S. A. No. əo482 of 1944. 


Limitation Act (IX of 1908), sechon 19—4cknosledgment—Essentialş and test of. 


The prıncıples göverning acknovvledgments under section ig of the Limitation 

Act may be summarısed thus . (ı) The question vvhether a partıcular prior admission 

amounts to an acknovvledgment of subsısting habılıty so as to save the bar of time 

should be treated in each case largely upon its ovvn merits. (2) The acknovvledgment 

must be gathered from the document itself but it need not be express nor need it 
NRC 
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specify the legal consequences flovving from the admission . It can be inferred by 
necessary ımplıcatıon from the language used, the context of the admıssıon and 
the cırcumstances attendıng upon the makıng of the acknovvledgment although 
for that purpose proof ahunde cannot be adduced. (3) The mference that can 
be dravrn ın the a5sence of an express admıssıon should be not as a matter of legal 
inference but as a deductıon from the facts and cırcumstançes of the case. (4) If 
on an interpretatıon of the document or by necessary ınference from the ıntrınsic 
features of the document, an acknovvledgment ıs found to have been made before 
the expıry of the prescrıbed period of limitatıon of hability of a subsisting nature 
ın respect of such property or right vvhich is the subyect-matter of the actıon, it 
vvould be efficacıous to avtıd the bar of limitatıon, (5) 1/, the acknovvledgment 
falls short of admıttıng habıility in respect of the prpperty or right in question or 
falls short of admıttıng it as a subsisting hability, the asknovvledgment is not effective 
and the bar of limitatıon vvould operate, 

fCase-lavv discussed.l 

Ch Raghasva Rao and T Satyanarayana for Appellant. 


P. Satyanarayana" Rao for Respondents 


KS. 
Habbell, 7. Parukutty Ammal ə. Rayan. 
ı8ıkz February, 1946 ə A.A A.O No ıso of IıgAş. 


Malabar Tenancy Act (XİV of 1930), section 8) —One out of a number of yomt: tenants 
—İf 7 to abbly under seciton 8 for, burchasıng the kudiyirubbu nighis iohen soughi to 
be evtcted, . 

Any one of a number of foint tenants could maintaın an applıcatıon under 
section 83 of the Malabar Tenaney Act to be allovved to purchase the landlord”s 
rıyhts ın the kudıyıruppu. 

(ı945) 2 M.L 7 78, applıed. 

The fact that the tenants are members of a Mahomedan famıly and so co- 
sharers entıtled each to a specific share makes no difference 

K P Ramakrıshna Aəyar for Appellant. 

D. A. Krıshna Vanar for Respondent. - 


KS. ——— 
Chandrasekhara 4syar, 7 Ammanna o. Ramanna, 
əoih February, 1940. S. A, No. 567 of rgab. 


Co-sharers—Land unih a common üell to irnigate at fonily vxned —One of the ozmners 
losıng has right in such, lands and gelting other land on baron —Raght to take ioater from 


the ueil. 

VVhere yomt lands are purchased by brothers vvıth a common veell in the mıddle 
to ırrıgate them, if for any reason one of The purchasers loses his right in the yoint 
lands to the ovvnership of vvhich lands the right to use the vvell vvater is incident 
or appurtenant, he cannot ınsıst on hıs rıght to take the vvater to some other 
property, the tvvo rıghts being so ıntımately connected and ınterdependent. YVhere 
by reason of a partıtıon one Of the partıes ıs alloteed some other lands but ın a suıt 
claımıng that that party had his share ın the vvell ıt vvas conceded that the vvell 
vvas kept yomt the only rellef vvhıch havıng regard to the peculiar facts can be given 
iş to declare the plaıntıff”s rıght to the share admıtted ın the vvell and to restraın 
the defendants from ınterferıng vvith his right to take the vvater from the vvell, 
İımıted to his share provided that the plaintiff does not infringe the defendants” 
exclusive rıght to the ovvnership of the land surrounding the vveell, Hov the 
plaıntıff can exercise thıs rıght must be left to hıs genius. 


P. Somasundaram for Appellant. 
P. R. Ramachandra Rao for Respondents. 


KS. . 
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Hağtell, 7. Gopalasvvami Chettiar z, Doraisvramı Pillat, 
ost February, 1940. A.A.A O. No: g of 1945. 

Civil Procedure Code (V of 1908), seciton 65 —S$ale of xmmoveable öroğeriy ın execulton 
— Date of sestıng of tütle of ürchaser, . ” 

X filed a suit to enforce a mortgage on goth Vanuary, ig4ıs He obtained a 
decree and purchased the property hımselfin sale held by the Courton 7th December, 
1942 VVhen hovvever, he sought to take possessıon, he vvas resisted by 4 vvho 
clarmed to be a purchaser of the same property from $ vvho had herself purchased 
the property ın a Court sale held ın execution ofa money decree obtaıned by her 
against the mortgagor of X on ı8th 3uly, ıg40 Te sale vvas confirmed on sth 
Aprıl, I9AI : məz 

z Held . As by vıirtue of sectiqn ön of the Code of Civil Procedure on confirmation 
of the sale the property ıs deemed tc havc vested ın $ from the date of sale (ı8th 
Puly, 94o) she is. in the same position as ifshe had purchased the property outrıght 
on ı8th Vuly, 1940. Accordingiy $ and her alıenee vvere entitled to notice of the 
proceedıngs ın the mortgage suit. ı 

ILR.ozCal r4tandL.R rı Cal gif, relied on. P 


$ not havıng been impleaded in 2”s suit, S and 4 vvere not bound by the mort- 
gage decrce or sale ın pursuance Of ıt. 

S, Panchağakesa Sastn and P $ Ramachandran for Appellant, 

M $ Venkatarama Aıyar for Respendent. 


K.S. 
Habğell, 7 : Satyam Ramudu ə Rayalamma. 
olsi February), 1940. CRP No 975 of Ig45. 


Contract Act (IX of 1872), section 4/5 —5cobe — Tomt bromısee dısclarmıng any interest 
ın the debis sued on—Need not be imbicaded in the suit 


Sectıon 45 of the Contract Act is intended to protect a promisor from a mülti- 
plıcıty of sutts If, hovvever, the suit 18 brought for the vrhole amount of the debt 
by all the yomt promiısees except Şuch of them as dısclaım all interest, the promisor 
vyould be as vvell protected as if all the yomnt promiseçs vvere ımpleaded in the suit. 
The rule enuncıated ın secüon 45 that-a suıt to enforce a promıse made to tvvo 
or more persons yomtly cannot be maıntaıned unless all the promısees are partıes 
to the suıt, ıs subyect to an excepton that a yomt promısee vrho has ceased to have 
any interest ın the debt ıs not a necessary party to the suit, “The question vvhether 
such promısee has ceased to have any interest is one of fact. 


QIC III, approved. 

Accordıngly vrhere the heirs of.a deceased yomnt promiısee had ceased to have 
any interest ın the debts, they need not be ımpleaded m a surt to enforce the debt 
by the other promısees 

A V Avudaınayagam for Petitioner “ 

Ch. Raghava Rao for Respondent. 





KS. 
Habbell, 7. ” Ponnusvvamı Servaı o. Venugopala Thevar. 
gond February, 1946 ? A.A A O Neo. 6g of1g4s. 


Cul. Procedure Gode (V of 1908), Order ar, rule 16—Assıgnee of ex parte decree 
—İf entiled io execule revised "lecree bassed after seting aşıde ihe ex parte decree 

An assıgnment of an ex ğazie decree ıs no doubt an assıgnment of the assignor”s 
interest in the ex ğaric decree, but that ınterest ceases vvhen the ex ğarizc decree 1s 
set asıde and it cannot be regarded as revived in the fresh decree passed ın the suit 
so as to enable the assıgnee to exccute the nevv decree. 

Such an assignment may hovvever be made to include terms vvhich vvould 
entıtle the assignee to execute any decree that may ultımately be passed ın the sutt, 
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fHLeave to appeal granted.) 
A. V. Vısıanatha Sasin for Appellant. : 
M.S, Venkatarama Aşyar and M. S. Mahadena Afyar for Respondents, 


KS. i ——. 
Chandrasekhara Ağyar, 7. Corporation of Madras o. Tanab Mir Gulam Ali, 
oond February, 1946. G.G G App. No. o of ıgas. 


Madras Cuy Muncabal Act (İV of 1919), sechton 106, clause (4)— Property tax— 
Habihiiy —Suti against original oxner after his tranşferring: the broberty and decree thereon “for 
the taxes—Subsequent suit for the same taxes agaınst transferee—Bar of. 

VVhere the corporation sought to proceed agaınst the original ovrner of certain 
property for arrears of property tax and obtaıned"a decree thereon even though 
the ovvner had transferred the property before the filihg of the sunt, the claım havıng 
become merged ın the decree the corporation cannöt be allovved to sue again the 
transferee for the same arrears on the ground that they had not recovered the 
amount from the transferor or that the decree had been allovved to become 
barred as agaınst the transferor 

K. Subba Rao for Appellant. 

V. Srınivasan and R. .Narasimhacharlar for Respondent. 


K.S . 
VVadsuoorth, .7 Potharayu vo. Venkatakrıshnarao 
o8ih February, 1946. " A A A O. No. 168 öf rəqs. 

Madras Agricultunsis” Rehef Act (İV ef 1998), sectlons go and 19—Decislon as to 
agriculturist status in reniston against order" on abbliçatıon under section 90 —İf res Pudicata 
ın subsequent broceedings under section 19. 

A decısıon as to the status of an alleged agrıculturist seeking a stay under 
section 20 of Madras Act TV of ıg38 is onlya summary adyudıcatıon on 2röma facie 
evidence, not necessarıly after notice to the creditor and it vill not bara subsequent 
contest regardıng the debtor”s status and rıght to reltefin the subsequent proceedings 
under section 19 , even if it is an order in revision ofaan order under: section 20, it 
vvill not operate as res /udicata except as to the right to a stay. 

(1939) ə ML 495, relted on 

V. Rangacharı for Appellant. 


P. Sıvaramakrıshmah for Respondent 


Ks. — 
FKubbusmami Ayyar, 7 Chockalingam Pıllai and others, İn ze, 
Aih March, 1946 Cr. R. GC. No. rosq of 1945. 


(Or. R. P No. 988 of ıgas). 


Madras Criminal: Rules of: Praciice, rule 366—Exğenses of defence minesses—V/hen 
payable by ihe accused himself—Offence under rule 8r (4), Defence of İndia Rules, bumşhable 
gövih three: years” imğrisonmeni or imih fine—V/hether baslable offence—Test for deciding — 
Criminal Procedure Code, Schedule TEF—Balatle and non-balable offence—1 est. 

Rule ş66 of the Madras Criminal Rules of Practice specifically provides for 
the payment of expenses of vvıtnesses by Government in cases shovvyn ın the Second 
Schedule of the Code of Criminal Procedure as not baılable. Tn a case in vhich 
an accused ıs prosecuted for an offence punishable under rule 8: (4) of the Defence 
of India Rules for ascertaınıng vvhether the case ıs bailable or non-baflable the 
maximum punıshment avvardable under” the rule for ıts contravention must be 
taken ınto consıderatıon and 1f there ıs a possıbilıty of the accused being avvarded 
three years” imprisonment then the case vrill come under class, “if punishable vuth 
İmprisonment for three years and upvvards but less than seven years ”” and the 
offence vvill not be a bazlable one according to Schedule II of the Oriminal 
Procedure Code. İf the offence is not baılable the expenses of the vvıtnesses for the 
accused vvill be payable by the Government. A.I R. rg4q Nag 149, referred to. 

4. C Erishnasıpamı for Petitioners 

The Crovvn Prosecutor (P. Govinda Menon) on behalf of the Crovmn. 


K.S. —— : 
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VVadsısorih, 7. Periasamı Mooppanar z Venkatapathi Rayu. 
2sih February, 1946 S. A. No 2986 of 1944 


Transfer of Proğerby Act (İV ef 1882), sectton 59 —Sumi fo eziforce mortgage—lefendanis, 
ef can shoso ihat morigage tas not for cash advance but io secure a fluctuatıng balance of account 


In a stut to enforce a mortgage vvhile it is open to the defendants to shovv that 
there vvas farlure of consideratiıon or that the consideration vvas advanted in a 
different vvay than that recited in the bond, it is nöt open to them to say that the 
mortgage vvas not one for sums advanced, but vvas a security bond for a fluctuating 
debt made up not merely of sums advanced under the deed but partly of future 
sums to be advanced after the balance betvveen the partıes had becn redu ced belovv 
the amounts stıpulated in the deed That vrill be a totally different contract 
affecting immoveable property and creating vhat is in effect a mortgage for a fluc- 
tuatıng amount, vvhich under section 59 of the Transfer of Property Act vvill have 
to be ın evrıtıng and registered. 


$. K. Ahmed Meeran for Appellant. ə 
AV, Rayagobala Aşyangar and M. Seshachalabatlı for Respondents 


K.S 


Chandrasekhara Asyar, 7. Sıngara, Mudalı vo. Ibiahım Bay Sahıb. 
oşih February, 1940. : ı S. A. No. 797 of 1945. 


Maonor—Purchaser from of broğerly subyect to a covenanl (o reconoey —İf sbecific berformance 
of that covenant can be enforced agast such burchaser, z 


X purchased from three mınors and their mother some property subyect to an 
agreement to reconvey it to T” and his tuvo brothers, In a sui by İT to enforce 
specific performance of the agreement to ıeconvey, 


Held, as X stands ın the shoes of the mınors the defences open to them vvould be 
avaılable to hrm generally speaking As there could be no decree for specıfic 
performance agaınst the mınors, XX vvho claıms under a purchase from them, ısmnot 
hable either. 1” could have specific performance only as far as the share of the 
mother of the mınors vvas concerned "The question vvhether specific performance 
should be decreed or no: depends not so much on the void or voldable nature of 
£he contract but ofıts being executory or executed so far as the mınəors are concerned. 


V. T. Rangasıcamı Apyangaı and R Santanam 10 Appellant 
C. A Muhammad Ibrahim and T S Santhanam for Respondent, 


K.S. 


Habğtell, 7. Kalıdasa Chetty z. Dodda Sıddha Chetty, 


əovth February, 1946 : C R T. No. 953 of rg4s. 


Civil. Piocedure Code (V of 1908), Örder ö7, zule 89 —Degosit to have a sale set asıde 
short by Rs 1-4-0 due to müstake of barı —Makıng ub deficeency after ihariy days had exbned 
—Court has no yurisdiciion to extuse ihe delay —Amendment of Order on, rule gə —Fifect. 


The responsibılıty for payıng the correct amount under Order ər, rule 89 of 
the Code of Civil Procedure hes vvith the payer vvho vvishes to have the salein 
executuon set asıde and not vvith the clerk vvho receives the lodgment schedule. 
VVhere the deposit is short by Rs. 1-4-0 ovving to a mıstake of the party and is made 
good after the expiry of thırty days the Court has no ğurisdiction to excuse the delay. 

N 
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It cannot he said that the shortage could have been adyusted by appropriatıng 
it İrom the amount of poundage to vvhich the thirty days limitation does not apply. 


ər ML) özi folloved , ALR 194 Pat 246, not follovved. 

The amendment ofrule gz of Order zı does not affect the position as the mıstake 
vvhich led to the depositor payıng Rs. 1-4-o too little vvas clearly vyithin his control, 

E Arishaasıvamı Ağgyangar and .N. G. Raghasacharı for Petitioner 

A C Samğath Aşyangar and S Enehnamacharı for Respondent 





K.S 
Yahya Ah, 7 . Kasıvısvanadham vg Nagayya. 
ozth February, 1946. ” C R P Neo. ro?6 of ıgAs. 


Ginl Procedure Code (V of 1go8), Order gy, rule g—Leave to defend—Trable issue 
—Raght to unconditonal 1eave—Ordet under rule g of Örder 37, if oğen to repision 
under section 115. 


ə 

VVhere ın a summary suit on a negotiable instrument there ıs a triable issue 
based on a plausıble defence leave to defend should be granted uncondıtıonally, 
The dıscretion vested ın the Court under Order 87, rule 3 of the Civil Procedure 
Code should not be exercısed ın such a case to ımpose terms as to deposit or security 
before grant of leave to defend. "The Hıgh Gourt in revision has furisdiction under 
section II5 Of the Civil Procedure Code to interfere vuith an order made under 
Order 37, rule $ 5 

P Somasundaram and P Suryanarayana for Petitioner. 


P Suvaramakrishmah for Respondent 


Ks 
Vi”adszoorth, 7. Raşah of Venkatagırı v. Ramasvami. 
ovth February, 1946 A A A O. No. 26 ofıgasş 6. C R.P.No. 


. 158 of 1945. 

Madraş Estates Land Act (1 of 108), secttons 181 and 132—Setting aşıde of sale 

ün executton of Tent decree—Sectton 47 and Order ar, rule go of the Cimi: Procedure Code 
not abbhlcable. 


The Madras Estates Land Act contaıns a sımplıfied lavv of procedure for exe- 
cutıon of rent decrees vvhich excludes the applıcatıon of the execution provısions 
of the Code of Civil Procedure., An order by a sub-Collector setting asıde a sale 
held ın executuon of a decree for rent under the Madras Estates Land Act cannot 
therefore be treated as an order cıther under Order or, rule go or under section 47 
of the Code of Civil Procedure and no appeal les agaınst such order. 


(Case-lavv dıscussed ). 
FE. Subba Rao for Appellant 
ı M. V .Nagaramayya for Respondent. 


K.S 


Raşamamnar, 7. , —Bası Reddı vg Veerayya. 
oğih February, 1946. S A No. g?2 ofı94s. 


Declaratıon—Sunt for, at instance of barty in ğossession though. unthout ttle—Maın- 
tanabihiy 
A suit for declaratıon on the basıs of possession is maıntainable. But if the 


plaıtıff seeks to rely on ıt, ıt should be clearly set up, so that the contestıng 
defendants may knovv vvhat they Have to meet. əs I C 935, releed on. 
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VVhere the sun s not framed on the basıs of possession it is nöt open to the Court 
vrhen the plaintıff faıls to establısh title to the property to grant a declaratıon 
that the plaıntıff ıs entitled to possession though he is not the ovrner, until such 
tme as he is ousted in düc course of lavv by the persore entitled to  possession by 
virtue of title to the property. 


Ch Raghava Rao fon Appellant. 


Respondent not represented. : 
KS 

Chandrasekhara Aayar, 7. Gopalakrfshnamurthı Reddıi x. Subramanıa Mudalıar. 
qth March, 1946. - Ek. s S A No. əo286 Of 1944. 


Transfer of Property Aet (IV of 188), sechon 59 —One of the attestıng üttinesses 
statıng that he sıgned the deed as first atfestor but omiting 10 say that ihe other utness also 
attested ihe execuhton of the deed —Obğortumiy o subbly such İacuna to be goven. 


VVhere one of the attestıng vvitnesses to a mortgage deed deposed that he sıgned 
the deed as first attestor but omutted to say that the other vvitnçss also attested the 
execution of the deed, an opportunuty should be afforded to the plaintiff to supply 
the lacuna especually vvhere there vvas no specific denıal that the document had, 
been attested by tvvo vvitnesses and the defence only vaguely pleaded that “ the- 
defendant does not knovv anythıng about the sut hypothecatıon.” 


V. S. Rangachari for Appellant. ı 
K. V. Krıshnasıvamı Ayar and A, K Muthusuamı Azyar for Respondents. 


KS ə 
VVadsuoorth, 7- Lakshmınarayana vo. Lakshminarasamma. 
vih March, 1946 A.A A.O No. r8s: ofrg4s. 


Madras Agrıcultur:sts” Rehef Act (IV of 938), sechon 19—Fındıng that debtor as 
agııculturist—İf abbealable 

There ıs no rıght of appeal agaınst a merc finding that a petıtıoner 1s an agrı- 
culturist entidled to the benefits of the Act “The person aggrıeved by such finding 
must avvaıt the final decısıon as to the amount if any"due and ın the appeal agaınst. 
that decıson he can canvass the correctness of the prelıminary findıng 

N V B Shankara Rao for Appellant. 

Respondent not represented. 


Ks. 
Kupbusuamı Ayyar, 7. Manıkyala Rao, /z re.,, 
yik March, 1946 Cr. R. C No. ır28 of ı94ş. 


(Gr R.P No 1044 Of 1945). 


Criminal Procedure Code (V of 1898), stehon 145—Partıes 10 öroceedings under—İf 
can be comğelled to abbear ın öerson or execule bonds for abbearance—Right to ağğear by bleader 
or remdaın ex parte 

Persons vvho are partıes to proceedings under section 145, Criminal Procedure 
Code cannot be compelled to appear in Court in person İt may be open to the 
Magıstrate to summon them as vvitnesses if they are vvanted either as Court vutnesses 
or vvitnesses for the other side But then they vvıll be attending Court as vvitnesses 
and not as partıes Accordıngly such persons cannot be compelled to execute 
bonds for appearance or apptar ın Court. They can appear by pleader or if they: 
do not appear and let in evidence the case vvill be dasposed Of ex ?aric 


S Kothandarama .Nanar for Petitioner 
P Suvaramakrishnayya and K. Bhunasankaram for Respondent. 
The Publıc Prosecutor (V. A. Etlhzra)) on behalfofthe Crovn. 


K.S 





30 


ii 


“Aubbusuamı Ayyar, 7. Narayana Singh vo. Seetharatnamma, 
8ih March, 1946. Cr R. C No. 936 of 945. 
(Cr. R P No 876ofıgas) 


Cremanal Procedure Code”(V of 1898), section o 59 (1)——Davscharge of accused under— 
Gannot be ordered “inthout examınıng all the aninesses cited by ihe comğlamnant 


In respeçt of a complaınt of cheatıng by faılıng to return some fevvels borrovved 
rom the complaımnant a numher of vntnesses vvere cıted and it vvas stated that three 
persons vvere present at the tume of the delivery of the ievvels The Magıstrate 
took evidence and also examıned a court vuyness but passed an order of dıscharge 
under section 259 (1) oftthe Criminal Procedure Code on the,evidence taken by him 
vvithout examınıng the ınvestigating officer anel one" of the pörsons cıted as a vvitness 
to prove delivery of the yevvels to the accused VVhen the matter vvas taken in 
revısıon, the Addıtıonal District Magistrate dismissed it saying that vvhat the Magıs- 
trate must have meant vvas that he vvas dischargıng the accused under section ə? 53 (2). 
On further revision to the High Covrt, 


Held, that therç vvas no yustificatıon for thmking that the Magıstrate ıntended 
to discharge under section 259 (2) vvhen he definitely stated ın his order that he 
dıscharged the accused under section 258 (1) The Magistrate has no povver to 
dıscharge under section 258 (1) of the Code until he has examıned all the vvitnesses, 


IL.R 4 Mad. gog, reled on. 2 

V. T. Rangasıtamı Aıyangar for the Petitioner 

“V.S. Zayarama Ayar and R. Raxtaseshayya “Chosedry for Respondent. 
The Public Prosecutor (V LE. Et/ra,) on behalf of the Orovn. 


K.S. 
FUubbusevamı Ayyar, 7. Satyanarayana Sastry, /z ze. 
ı4ih March, 1946 Cr R C No. ro of 1946. 


(Cr. R P No rı of 946.) 


Criminal Procedure Code (V of 1808), sechon 145—-Comğlarnt ihat acis of counter- 
betittoner unll lead to Dieach of beace—Order of sarnıng mihout enquıry —Not brober— 
Procedure. o 


The petitioner filed a petition before the domt Magistrate of Chandragıri 
complaıning that the counter-petıitıoners and theır party had no rıght to recite 
sankalbam at the tank at "Tırumalai Hills at Tırupatı and that there vras a İlkelihood 
of a breach of the peace İnstead of taking evidence and goıng into the matter 
the İoınt Magistrate dırected the polıce to vvarn the counter-petitıoners not to 
create a breach of the peace by recıting such sankalbams "Yhe matter vvas taken 
in revision to the Sessıons Vudge vvho set,asıde the order of vvrarnıng On revısıon, 


Held, the trial Court had no furisdiction to issue such a vvarnıng vnthout takıng 
evidence and deciding vvhether such. a right vvas there or not. Nor has the Sessıons 
.Pudge any yürisdiction to sit in revision over such an order and pass an order himself, 
The Sessions Pudge if he finds that the order əf the Tomt Makgıstrate vvas vrong, 
should vvrite to the High Court askıng it to interfere 

. 
V. T. Rangasıam Azyangar and K Kalyanasundaram for Petitioner, 


The Public Prosecutor (TV. E. Etira)) on behalf of the Crovvn. 


K.S. 
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Chandrasekhara Aşyar, 7 Panchapakesa Aıyaı v Rafamanı Ayyar. 
oond February, 1940 SA No. 476 Of 1945 


Çuvil  Procedure Code (V of 1go8), Order 84, vüle 14/,—8ale an coniravenlion: of—İf 
god or votdable—Lamitatıon for setting asıde—Sons of Həndu: yüdgmeni-debtor—Flos far 
bound by sale ın execulton, R 


As regards sales held in contravention of Order 84, iule i4, Civil Procedure 
Code, it is novr settled lafv that such a sale is not vən but only voldable and is good 
until it is set asıde The violation of the provision in Order 84, ruüle 14, Civil 
Procedure Code, confers on the person affected only a right to have the sale set 
asıde eıther by vvay of applıcatıon ona by vvay of sutt, if a suit is permissible. But 
the applıcatıon or suit must be filed vvithin the time provided by lavv namely one 
year from the sale “The sons and grandsons of a Hindu yudgment-debtor are 
bound by a sale held ın contçavention of Order g4, rüle iq if it is not set asıde 
The fact that the son or grandson vvas not co nomznee a party to the suit 1s Of no conse- 
quence as the ınterests of the son or grandson ıs capable of bemg sold in execution 
of the decree agaınst the father i 

Quaere - VVhether vvhere a separate promıssory note 1S executed for arrears 
of interest and a sale is held in execution of a decree on the promissory note there 
is contraventıon of Order 34, rule 14, Civil Procedure Code 

V S Rangasısam Aşyangar for Appellant 

S. T. Srimivasagobğalachanar for Respondent 

K.S -.— 

Lakshmana Rao, 7 Achuthan Naır o. Devakı 
oond February, 1940. s SA No ıso of 1945 

Malabar Tenaney Act (XIV of 1980), section 20 (6)—Person emicted from holding 
on ground that holding isas reqired by landlord bona fide for 5ulding bürböses—sSubsequent 
iransfer of land to siranger—sSint by enicted tenant for restorahıon—sSection 48 (1) (b) — 
Eamitatıon under—İf abblacable 

A tenant vvas evıcted under section 20 (6) of the Malabar "Fenaney Act on the 
ground that the holdıng vvas requrred by the landlord 2onz fe for building purposes 
for hıs tarvvad  “Uhe lands vvere transferred to a stranger on 8th Tune, 1942 and 
the tenant filed on oond December, 1942, a suit for the restoratıon of the lands 
On a contentuon that the suit vvas premature, e 

Held Under the circumstances the tenant shall be entriled to the right of suit 
under sub-sectimon (1) Of section 21 and the sult can be instituted vvithin 
one year from the date of transfer by the landlord as provıded for ın section 48 (1) 
(a) Sectıon 43 (1) (2) ıs not applıcable and the rıght to sue cannot be postponed 
until the expiry of six years after eviction of the tenant Section 48 (1) (6) relates 
to the rıght of suit conferred by sub-section (2) of section ör, that is the right to 
sue for restoratıon of the lands ıf the buıudıng for constructing vvhich the eviction 
vvas obtaıned ıs not erected on the lands vvithin six years of such eviction 

D A Rvushna Variar for Appellant 

S, R, Subrahmana Aşyar for Respondents 


K.S —.i.— 
Haöğell, ? Thukra Shetty əv Sarasamma Shedthı 
osih Februar), 1946 CRP No 484 ofıgas. 


Penal Code (XLV of 1860), seckon 206—Comğlaınt of vemoval of attached broğerhes 
—Court makıng comğblaınt if should decide iehelher case fell mnihin section 206 

In dırecting that a complaınt should be made against the accused of removing 
attached property (vvhich may amount to an oöffence under section 206 of the Penal 
Qode) ıt is sufficent if the Bistrict Münsif vvpho gave the direction is satisfied that 
there vvas a ğrema facie case against the accused ” It is not necessaiıy that beforc 
givıng the sanctıon the District Münsiff should have considered vvhether the case 
fell under section 206 of the Penal Code by bemg “ fraudulent ” rather than “ dıs- 
honest ”. 

The dıstınctıon betvveen “ fraudulent ” and “ dıshonest”” ıs a fine one and 
if the definition of the tyvvo vvords has any importance in the case the question can 

NRC 
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be decıded by the Criminal Court. Even if the decision of the Court is unnecessary 
it vvould only be a superflutty and vvill not vitiate the proceedings, 

ı936 M.VV.N. rr5o and (1987) 2 M.L.T. Soz, distinguished, 

1 E Ramabhadracharnas for Appellant 

K Y Adga and RK. P. Adıga for Respondent. 


K.S. 3... 
Habtell, $. , Muthal Achı z, Somasundaram Chettıar. 
ozih February, 1946. C.R P No 657 of I945. 


Cunil Procedure Code (V of 1go8), Örder T, rule 10 (2)-—$coğe-—T hırd barty clatmıng” 
interest adoerse to bartıes already on record—İf caş be imöleaded 

The language of Ordçr r, rule ro (2) of the Code of Civil Procedure is not vide 
enough to ınclude a thırd party vvho seeks to be ımpleaded as defendant or 
plaıntıff merely on the ground that he has an unterest adverse to the plaintuff 
already on record. (Case-lavv dıscussed) " 

Accordıngly a third party cannot be impleaded in a sul on his ovynn motion 
simply on the ground that he and not the plaıntiff ıs entutled to the decree 
claımed, vvhen his applıcatıon is suppərted neither by the plamtiff nor by the defen- 
dant already on recörd. 

V Ramasısoamı Aıyar for Petitioner. 

AV. G  Rrishna Aşyangar for Respondent. 


Ks. — 
Yahya Ah, 7. Muthappudayan vu Chinna Ekammaı Achi. 
oğih Februaıy, 1946. C.R P No. rr98 of ıg4s. 


Cuul Procedure Code (V ef 1908), secitons 63 and 7)—Combuned oberatıon and scobe of 
—Claum, to raicable dısiribution—Ağblcdüon to Çourt actually execuling decree—İf essential. 

In order to entitle a creditor to rateable distribution all that s necessary 
ıs that he shall have made an applıcatıon for execution of his decree 
before the Court executing the decree has receıved the assets of the yudgment- 
debtor. If he has made an applıcatıon to a Court of competent yurisdiction 
although not to the Court executing the decree, he is entitled to rateable dıstrıbution 
vithout any other application, although as a matter of prudence he should notify 
the Court actually executing the decree of his clamə. 1L.R. igao Mad. s26: 
(ıg4o) ı M.L 7 482 (FB ) and AIR gg? Nag 6o, reled on. 

A R. Gövündacharı for Petitioner 

R. Kesava Aıyangar for Respondent 


Ks. RUR o 
Haböell, 7. Thıruvengadam Pıllaı ə Dharmasıva Pıllai 
ıst March, 1946 C.R.P No. 334 ofıgqs. 


Cunl Procedure Code (V of 1908), Order g, rule 19—Ex parte decree—Aböblicatıon 
for setting asıde——Məssing a iran—İf” sufficieni ground : 

It cannot be said ın all cases that mıssıng a traın is an insuflicient cause for 
setting asıde an ex ğarie decree 

ATIR 1oş6 Rang 204, referred to 

If ıt ıs found that the applıcant trı€d tc catch the train and mıssed it the ex 
barte decree must be set asıde. 

M $ Venkatarama Aayar for Petitioner 

C, R. Raşagoğalacharı for Respondent. 

Ks 


VVadsuoorth, .T Venkata Seetharamayya ə Veeraraghavulu. 
4ih March, 1946. " A.A O No rog of r945. 
Cınl Procedure Code (V of 1908), seciton 4/7 —Order recording comöromise of a örocee- 

ding under sectton 19 of Madras Act İV of 1938—Not one in execution. 
The prqceedıng under secüüon 19 of the Madras Agrıculturists” Relef Act is. 
a proceedıng for the amendment of the decree and it ıs onlyıf that amendment 
vvıpes out the decretal amount that a declaratıon is made that the decree has been 
satısfied. "Thıs is not a process ın executuon at all, An order recording a com- 
promıse of a proceeding under section ig, Madras Act TV of 1938, is not one in exe- 
cution and vvould not fall under section 47, Civil Procedure Code. İt cannot be 


öö . 
saıd that the recordıng of the compromıse amounted to a recording a satıisfaction 
of the decree under Order sı, rule 2, Civil Procedure Code. 
P Somasundaram and P. Suryanarayana for Appellant 


V. Suryanarayana for Respondent . 
Habrell, 7 Srı Venkataramana Devara Bhandram v Ramanna Rarı. 
qih March, 1940. : GR.P No.,ııg96 of 1945 


Cunl Procedure Code (V of 1908), Ozder xr, rüle 8g9 —Değosit made under —İf uncondi- 
tional—İf can be recovered as bad under coercion—Coniract Act (IX of 1872), 
sechon 72. 3 

A person ınterested in property sold in executıon,vvho deposits the amount 
under Order 21, rule 89 to avond the sale can suc for the recovery of the money so 
deposıted on the ground that ıt vvas made under coercion vvithin the meanıng of 
section 72 of the Contract Act? Itiıs ımmaterial vvhether the deposit vvas or vvas. 
not made under protest, The payment under Order or, rule 89 must be uncondı- 
tıonal onİy ın the sense that the auctıon purchaser cannot be required to give security 
for the money vvhich he vuithdravvs, nör can the depositor impose any condi- 
tıon on his vvithdravval of the money or any part of it, 

K Vattal Rao for Petitioner. 

.. 777 Rao and $ Ramayya .Nayak for Respondert. 


Habtell, T Vasudevan Nambudıripad o Madhava. Valıa Raya. 

qth March, 1946 . AAAO No s34 of 1944. 

Malabar Tenancy Act (XİV of 19g0), sechon sı (1) Muchasaram due—Commultatıon 
before reneucal-—Crucial date. x 

Sectıon 24 (2) (c) of he Malabar "Tenaney Act provides that an order shall be 
made for the payment of all arrears of rent before an order for renevval is made 
and “ rent ” here ıs clearly used in a general sense and covers michavaram. 
Miıchavaram is therefore payable under a specific provision of the Act and the pro- 
vısıons of section 51 (2) can be applıed for commuting the paddy rent on the basıs 
of the average pııces rulıng in the previous five years “The commutatıon cannot 
be based on the prıces prevaılıng on the dates vvhen the mıchavaram fell due but 
must be based on the average prıces contemplated by section 5i (r) oftthe Malabar 
Tenaney Act. z 

P Gounda Menon and D H .Nambudribad for Appellant 

C A Vaıdyalıngam for Respondent. 


K.S ua 
Hapbell, 7 Adıraşya Arasala Kinnyakka Ballel ə Naranapayya.,. 
söh March, 1946 C R P No. ıos4 of 1945. 


Madras Hindu Religious Endouments Act (Hİ of 1927), section y8-—dbblhcation for 
delivery of broberb) of a temble—.Nature and scobe of-—Order abbolntng irustee—if can be 
questtoned 

An applıcatıon by a trustee for delivery of properties of a temple under sec- 
tıon 78 of the Madras Hindu Religious "Endovvmenits Act isin the nature of an 
applıcatıon for execution and it is not open to a person obyecting to an applıca- 
tion for delıvery made under that section to question the order of appomtment 
Of the trustee vvho has made the applıcatıon. VVhere a person takes no steps to 
set aside the order of appoıntmenteof trustees made by the Board that order 
becomes final and even if such order ıs alleged to be one vvithout yurisdiction the 
questıon cannot be raısed ın an applıcatıön under section 78. 


1 Rrishna Rao for Petitioner, 
- .. . 4diga and E. P Adıga for Respondent, . 
V/adsuorth, “7 Venkatesvvarlu ə Venkatasubbayya Sastrı. 

söh March, 1946. A A.O No ooz2 Of I945. 

Madras Agrıculturists” Relief Act (İV of 1938), sechions 19 and 25-4—Order of Small 
Cause Court amending ts: decree—döbealabılıty —Neu section 25-4—3Scobe. 

VVhere a Court vvhich passed a decree is a Small Cause Court against vvhose 
orders appeals are excluded by the provısıons of section 27 of the Provincial SmalTE 


4 


“Gause Courts Act an order by that Court amending its decree under section 19 of 
the Madras Agrıculturısts” Rehef Act vvill not be appealable under section 47 of 
the Civil Procedure Code, Accordingly, the nevr section öş-A of Madras Act 
TV of ga confers no right of appeal against such an order 
A, Kamesuara Rao for Appellant. 
. “ə. for Respondent. 


V/adsooorth, “7 sSomasundaram Pıllaı ə The Official Receiver of South Arcot, 
“ih March, 1946. GRP No rısş of1945 

Madras Agrıcultunisis” Rehef Act (IV of igğ8), sechon gı—Debltor adpudged insoltent 
zn 1980 but oblatıng absoluğ order of discharge in 1982 —Proberiy continuing in the hands 
of Official Recvener for satişfiyıng debtis—Debtor if enbiİed fo claim bönefits of Aci İV of 938 

VVhere a debtor vvas adiudicated ınsolvent but obtamed an absolute order 
ofdıschargeın 1982 but the properttes still vested in the Official Recetver for satısfyıng 
the debts proved un ınsolvenecy, the debts are no longer the debts of the ınsolvent 
but merely the debts of the estate “vested ın the Offcial Receiver and hence the 
debtor ıs not entıitled to get the debts reduced under Madras Act IV of rg38 so 
as to relteve the bufden on the estate ın the hands of the Official Receıver. 

A Srinivasan for Petitioner 

T E Ramabhadrachanar for Respondent 

Ks -——- 

V/Vadsuoorth, 7 Ramanathan Chetti ə Narayanasvvamı Goundan 
vih March, 1946. A A A.O No ısı of I945 

Maaras Agrıcultursts” Rehef Act (İV of 1938), sectton 8, Exblanation—Ağplcabılıty — 
İntegriiy of debt broken—fFifeci ğ : 

An ındebtedness started vvuith a yomt borroving by ihree brothers of Rs so, 
“vhich debt vvas renevved in 926 by anəther yomt promissory note, on vvhich a sutt 
vvas filed agaınst the tvvo surviving brothers and the sons of the deceased brother, 
leading to a decree dated ıoth Tuly, 1982, for a sum of) Rs. r)34, ğlzs Rs: 175-4-0 
dor costs and subsequent ınterest Somevvhere about the year 19384 there vas a 
partıtıon betvveen the three branches of the debtors” famıly and one branch vvas 
Tequired to assume labılıty for payıng Rs T,ooo tovvards this debt The creditor 
agreed to the splıttıng up of the debt and took a mortgage on goth March, 19984, 
for Rs 1,ooo ın dıscharge of The lability of that branch under the decree “The 
mortgage vvas to carry interest at 12 per cent "İhe rest of the decree vvas not 
dıscharged and remaıned the habıility of the other tvvo branches In ptoceedings 
for scalıng, dovvn the moritgage, 

Held Yhe debt subsıstıng under the deciee havıng been split up into tvvo 
portıons one portıon of vvhich vvas discharged by the execution of the mörtgage 
the integrity of the orıgınal debt has been broken and ıt cannot be said that that 
original debt has been renevved or included in the mortgage so as to bring into force 
the explanatıon to section 8 of the Act 

(1941) 1 ML gə (ig43) : ML) go, applıcd 

(ı94o0) a ML) 874, diıstinguished” 

EZ V. Ramachandra Aqyar for Appellant 

İV: Sivaramakrıshna ayar for Respondent 


KS —— 
“Chandrasekhara Aıyar, 7 Karunayanantha Nadar vo Kuppa Ray 
15£h March, 1946 SA No 464 Of 1945 
Encroachment—Mandatory ınşuncion to resiraın—Delay ın abblyıng for—Eifect— 
Rehef. 


A man vho comes to the Court for a mandatorfy ınyunction should use düe 
dılıgence in making the applıcatfon Mere delay vrill not be fataltto the applıcatıon 
if no mıschief is caused thereby to the defendant and the delay does not exceed a 
reasonable period ş but the rıght to a mandatory ınyunction is göne if there has 
been unrcasonabile delay, and miıschief vvould be caused thereby to the defendant, 

K K) Sridharan for Appellant 

T P. Goğalakrıshna Ayar for Respöndent 

X.S. ——— 


Chandrasekhara Aıyar, 7. Govındasvvami Chetty 
7 


oolh February, 19406 Ramasvvamı Çihetty. 
C C.C A No 1ı8oflıgas. 


Söecific Rehef Act (T of 1877), section 49—Declaratory suni —Scobe— V/hen sustamable 
—Dıscretton of Court to entertaın . 


Though an actıon vill le by vvay of a declaratory suit even against persons 
vyho are ınterested ın denying the plaintıiff”s title, it is nöt in every suit brought 
for a declaratıon that a decree has to Tollov” necessarıly "The grantıng of a decla- 
ratıon 1s vvithin the dişcretion pf the Court and a Court vvill be vvell advısed in 
refusıng to exercıse its discretton in the plaintifis” favour vvhen there are circumstances 
vyhich go to shovr that the suiteis merely an attempt to get the sanctıon or approval 
of the Court to a partıcular claım or contention vrhich the plaintifi5 put forvvard 
so that their tıtle mıght be placed beyond any doubt or controversy vvhen any 
future trouble mıght arıse : : 


It ıs for lavvyers to advıse parties on title and not for” the Courts to help 
İıtigants vvhen they are in doubt about their rıght to property. 


NK. Mohanarangam Pıllar and M V Gogğalaratnam for the Appellants. 


A. Ramachandran, K M Bashyam and Messrs Pars, Lobo and Aloares for the 
Respondents. ı 


Ks. ——— 
Hormill, ? Subbamma 
2. 
ıst March, 1946 Madhavarao 


C. R. P. No. 769 of ı945. 


Çıvıl Procedure Code (V of 1908), Order 41, rüle 11—Dismassal of ağğeal in limine 
—Abblıcatıon for amendment of decree—To uöhich. Couri, to be made 


An order dısmıssıng an appeal ın Emine under Order 41, rüle 1? has precisely 
the same effect as an order dısmıssıng an appeal after notıce under rule g2 and an 
applıcatıon for amendment of the decree must be made to the Court vrhich has 
dısmıssed the appeal and not to the lovver Court vvhose decree has been confirmed. 


4. Raghamah for Petutıoner. 
B. Lakshmunarayana for Respondent. 


“KS. 
Habğğell, 7. Balarama Reddi 
0. 
ıst March, 1946. Govinda Reddi. 


: A, A. A. O. No. 59 of ıg4s. 


Cinl Procedure Code (V of 1908), sechifn. 144/—Restitution—Sale in execution of ex 
parte decree—Setling asıde—Fifect —Raghi to reshilutton irresbeciine of any fresh. decree 
that may be ğassed ın the sut " 


VVhere an ex ğarte decree has been set aside, the fresh decree subsequentliy 
passed has no relatıon to the ex ğaric decree and cannot be regarded as varyıng 
ıt. İrrespective therefore of the nature of the fresh decree, a yudgment-debtor 
iş entıtled to recovery of hıs property sold ın execution of the ex ğarie decree, 


42 M.Li) sis and LL.R, 59 Cal, öq7, Reterred to, 
NRC 
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ə LV ro66, 48 Bom 2g5, ıq CVVN 82 and ILR. o? Cal B8ro, 
consıdered. 


5. "Panchağakesa Sasirı and K R. Knshnasıtamı Aşyar for Appellant. 
M. S. Venkatarama Aayar for Respondent. 


KS 


Hapöğell, 7. 


qih March, 1946 ə. Muhammad "Ghouse Rovrther : 
ə" C R.P Neo, 68o? of ı945. 


- Coniract Act (IX of 1872), secion 74—Clut fund —Rule that ın default of bayment 
of subseribion ünthin the monih ihe subseriber ioas to 1oose beneftis and bruleges—Valdıty 


—İf . penaliy 5 ı 


İn the rulesof a chıt fund there vvas a provisionthat if the subscription due for 
any partıcular month ıs not paıd vuthin that month the certificate vvill become 
lapsed and the holder of such lapsed certificate shall not thereafter be entutled 
to any benelfits or prıvileges offered by the çhit fund. İn a süt by a subseriber 
vrho had committed default after payıng for g years and 5 monthsın respect of 
a chıt for ro years for recovery of amounts paid by him, 


e Nev Era Bankıng Corporation, Ltd. 
0 


Held, that the provısıon for the lapsıng of the certificate on committing default 
cannot be saıd to be penal., Such provısıons intended to induce the subseriber 
to stay sın the scheme until its end are integral parts of the scheme itself and a 
defaulung subscriber is not entitled to rehef against the rule on the ground that 
it ıs penal "The fact that the defaultıng subscriber vras not a successful bidder 
at the chıt fund auctıons does not make any difference. 


42 ML) sit, folloved. 
£E R. Krishnan for Petitiəner. 
S” Sepamınatha Ayar for Respondent. 


K.s. 
Hapbtell, 7. Narayanan Namboodrı 
0. 
bih March, 1946. Madhavan Naır. 


:? A.A.A O No s8ofıgqs. 


Malabar Tenançy Act (XİV of 9go), section ö4. (2) (c)—Arrears of rent bayable 
before ağblıcatıon for renetsal can be granted——Commutation—Prober mode. 


VVhere the question of commutatıon of rent arisesın an applıcatıon for renevval, 
the arrears of rent payable before a reftevval ıs granted ıs ient payable under the 
Malabar Tenaney Act ın money vvithin the meaning of section ör (2) and the 
commutatıon should be made ın accordance vvith the provısıons of that section 
on the basıs of the average market prıce of paddy for the prevtous five years 


P Govinda Menoh for Appellant. 
DÖ A Rrishna Vartar for Respondent. 


K.S. : — 
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Habbell, 7. Varadaçharlar 


0. 
— sih March, 946 Srı Manavala Mahamunıga)l Temple. 
“ C R P. No. ıroo of ıg4:5. 


Ciyil Procedure Code (V of 1908), sechon 115—Small cause sit iried as original suzt 
—Ağöböeal —Decıston ın-—İf oğen to renision or second abbeal e 


If a small cause suit is tried as an original suit by an error and on the basis 
that ıt vvas an original süt an appeql is preferred, an applıcatıon to set asıde the 
appellate decree vvill be entertaıned ın revision, as the appellate decree vvas vvithout 
purisdiction, VVhere, hövvevef, theeparties yomned issuec in the trial Court as to 
vvhether the suıt should be trıed as ah orıgınal suit or a small cause suit and the 
Dıstrıct Munsuff found that it should be tried as an original suit, an appeal vill 
certaınly lıe and vvhen in such appeal itself no question öf yürisdiction is raised 
ıt cannot be contended that the appellate decree vvas vvithout yürisdiction on the 
ground that the suut should have been trted as a small cause suit No rellef by 
vvay of revision can be given to consider the question vvhethef the District Munsiff 
vvas rıght or vvrong in treatıng the suut as an original sutt. 


R. Sriramacharı for Petitıoner 


A. Srorangachar, for Respondentəs 


K S. ARININ. Xə 
V/adsurorth, TT Perumal Chettiar 
0 
öh March, 1946 Machammal. 


A.A A O. No.25 of 1945. 


Madras Agriculturists” Rehef Act (İV of 1938), sechon 4 ()—" Other broberty” 
Meanıng —ÜUndefined ght of mdos to mainlenance out of $roberiy of the family of her deceased 
husband—İf “ other broberty ” 


The undefined rıght of a vvidovv to maintenance out of the property of the 
famıly of her deceased husband cannot be deemed to be “ other property” 
v”hıch vvould disqualiiy her from the protection of clause (2) of section 4 of 
Madras Act (IV of 938). The protection afforded by the section vvould be made 
ıllusory if the term “ property ”” is so stretched to its vvidest possible extent, 


ELeave granted 1 
4 V. .Narayanasıtamı Azyar for Appellant. 
K. G., Srimvasa Ayar for Respondent. 


K.s. 
Haötell, 7. ı Narayanamurthi 
2, 
?ih March, 1946. . Mangayammal. 


G R.P Nos.979 and 98o of rg4ş. 
Covil: Procedure Code (V of 1908), Örder 23, rule ı (1)—V/ithdramal of suit for 
bartılıon—Hifect, 


It cannot be said that a partition suit should not be dismissed on its vvithdravval 
by the plaıntıff sımpiy on the ground that the defendant may be entitled to relief 


38 R 
at some stagöş and a. defendant vvho has not acquured any rights ın respect of the 
suit is not entitled to be transposed as a plaimtiff on the vvrthdravval of the suit. 
The Advocate-General (£ Raşah Asyar) and D. .Narasarayı for Petitioner. 


V. Govndaraşacharı for Respondent. 


KS. ” —.—— H 
V/adsoorth, 7. ı . Rukmınıamma 
ə - Ü, 
ih March, 1946 s. 7 ? Guravayya. 
—. Q. S.A No. 857 of 1944. 


Madras Agrıculturisis” Rehef Act (İV of 138), sechon 8—Oğen bayment less than 
interest due—İf can be construed as intentton to abbroğnale tovoards nterest only. 


VVhen a payment ıs ın excess of the interest, the excess porüon must necessarıly 
have been ıntended to be approprated tovvards the prıncıpal. Butit cannot be 
said that vrhen a payment ıs less than the ınterest the ıntentıon must be to appro- 
prıate ıt tovvards interest only. 

(1942) 2 M.L İ. 724, explaıned. : 

But vehere a term n the contract provided “ İn respect ofthe document,accounts 
shall be taken once a year and the interest remaınıng due affer deductüng the bayment 
made till then shall be added to the prıncipal and as regards the same, 1 shall 
pay the interest on the said interest also at the aforesaid rate of ınterest”” vvhen 
the end of an year ıs reached, ıt vvould no longer be vithin the capacıty of eıther 
party to alter the manner of adyustment thereın contemplated. 


- —K. Kotayya for Appellant. 
V. Rangacharı for Respondent. 


K.S. ə 


- 


Kubbusuamı Ayyar, 7. Ramaseshayya, İz re. 
o6th March, 1940. Cr. R. C No. ıo24 of 1945. 
(Cr. R. P. No. 958 of 1945). 


Defence of India Rules, rüle 1 19—ÜOrder by Commasstoner of Cinl Subblies—Person 
breseribing: the manner of bublicalion and person notifyıng at same— Effect —Presumöbton of 
valıdıty, 

VVhere the person saıd to have direçted the notıficatıon to be publıshed ıs also 
the same person (ın thıs case the Commissioner of Civil supplies) vvho has 
signed the notification, the manner of publicatıon must be presumed to be in the 
manner ın vyhich it vas published in the: Fori (£ George Gazette, especially vvhere 
there is no suggestion that the officer vvho passed the order dırected it to be publısh- 
ed ın any different manner. ı 


There s also the usual presuntption that an official act has been done 


properly. 
(ıg45) Iı M.L İl. 973, dıstınguıshed ş 1.L R. 1945 Aİİ, 682 and ATR. 1945 
Bom. ş368, dıstıngushed and “not follovved 


N. V. B. Shankar Rao for Petitioner. 
The Public Prosecutor (V L. Etörrap) on behalfofthe Grovn. 





KS. —— 
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M”adsuoorih, 7. Sankara Kurup ə. Ryru Nambiar 
ıst March, 1946 C R.P. No 437 of rg4s. 
Lımitation Act (IX of 1908), section 19—Endorsement on: bromissory nət. amount 
aid ın ihis (ithil) Rs, ro ”—İ? acknomledgment: saxıng İmatatıon. : 
İn respect of an endorsement on a promiıssory note “€ amount, paıd ın thıs (z//z/ 
in Malayalam) Rs. 9.” ı 
Held, the vvord “ sikl” in Malayalam does not necessarıly connote the exis- 


tence of any balance after the payment. The endorsement cannot be regarded 
as an acknovvledgment of lability vetthin section ig of the Lamitatıon Act, 


(ıg42) rı M.L.1.469 LT"R. (:g4ə) Mad. sgo (F.E.) and (rg4r) 2 ML 1.848: 
I.L.R. (ıgq2) Mad. 4oş, diıstıngüshed. 57 L.VV. 28o (Headnote criticised as 
erroneous and decisıon helti not applıcable). Same case reported ın (1944) 1 


M.L I. 347. 
P. Govnda Menon for Petitioner. 
O. K. .Nambıar for Respondent. e 
K.s. 
Rafamannar, 7. Rudrayya o. Maharağah of Pithapuram 
qih March, 19406 ö S A No. ro82 of 1945. 


Madras Estates Land Act (1 of 1g08), section 112—Rent: decree—Sale in execultion— 
Absence of notice to some of the defendaniş —Fifed-—VVhole sale if to be set asıde 


In executıon of a rent decree an extent of I acre and 924 cents ın the holding 
vyas sold as property belongıng to the first defendant. But ıt vas found that ı 
acre belonged to defendants 2 to 5 vvho had no notıce of the sale and only 24 cents 
belonged to the first defendant. 

Held, the sale ın its entirety cannot be set asıde İn respect of the 24. cents 
belongıng to the first defendant ıt ıs valıd. "The sale can be set asıde only as regards 
the Iı acre belonging to defendants 2 to 5 on the ground that ıt is invalıd because 
of vvant of notıce to them. ə 

69 M.L Iİ. 8o, relied on, ör ML. z2oş (206) and ILR. 58 Cal, 85, 
apphed : A.I R. ıg4o Pat. öz, dıstınguished. 

D. .Narasarafu for Appellant 

Ch. Raghava Rao for Respondent. 


K.S. 
Haşçell, 7. ı Narasappa o. Chinnarappa. 
6ih March, 1946. G. R P. No 8öt of igas, 


Cul Procedure Code (V of 108), Örder g9, rule x (3)-—Temğorary inyünct 
defendant subşect to undertakıng by the blaıntif—Breach of undertakıng olu q—abibbə 
to bunishmenl, “ öy 


In a suit for a permanent ınfunction restrainıng the defendants i 
fering vvıth the plamtıff”s right to take vrater to his — the plaıntiff — 
an snterim inyünction against dhe defendants and this vvas granted on an ün . 
given by the plaintuff that during the pendeney of the suıt he vvould not dıg a ehənn-l 
in the defendants” land for takıng vvater to hıs land. "The plaintıff dug a channel 
in contraventıon of the undertakıng. On a complaınt by the defendants of a breach 
of the undertakıng, 


“Held, that the breach vvould be punishable under Order g9, rule ə, sub- 
of the Code of Civil Procedure as a breach of iniunction, əə ə, Sub-rule (3) 
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A LR. ıg36 Mad. ösı, reled on 
“. Kuttikrishna Menon and V. V. Chomodarı for Petitioner. 
V. S “Narasımhachar for .RRespondent. 


K.S. i 
Habtell, 7.” Kunhy Pakky ə? Narayan Narır. 
vih March, ı946. A A A O Ne. ro8 of ıgAs. 


Malabar Tenançy Act (XIV of 19g0), sectton) 17, 28 and o, (2) (1)-—Scoğe and effect 
—fdoldıng including a: itare-house to iöhich. Act dqes not abbly) —döbölucatıon Tor reneval 
of kanom-—sustamabılıiy. : 


İn a suit for eviction ünder the Malabar Tenancy Act the defendants applıed 
under sections 17 and gg of the Act for renevval of their kanom vvhich. included a 
vvare-house belongıng to the landlord. 


/deld, a Yenevval "under section 25 can be granted only ın respect of the vhole 
of the holding As the vvare-house vvhich formed part of the holdıng could not be 
ıncluded in the renevval deed because the Act does not appiy to it, ıt ıs not open 
to the Court to splıt up and revrıte the kanom ın respect of the remaınıng ıtems 
of property. "The Malabar Tenancy Act does not permit of a renevval of a demise 
ın respect of a part only of the holding : 


(Leave to appeal granted ) P 
ÖD. A. Krishna Vanar for Appellant. 
K. Kutknshna Menon for Respondent. 


Ks. 
Bell, 7. Vüayal ə. Nachammaı Achı. 
8ih March, 1946. A.A.A.O No röo ofıgas. 


e 
E.xecution—Pre-decretal agreement that .decree pas not to be executed agaınst a bartıcular 
defendant—İf can be öleaded ın bar of execulton. 


No executmg Court has any rıght to go behind a decree. VVhere a decree for 
money ı$ passed agaınst tvvo defendants and their assets, the assets of both are 
hable. Any pre-decretal agreement that the decree vvas to be executed agaınst 
only the first defendant vvli be unenforceable there bemg no consideration for the 
plaımtıfi”s agreemg not to execute the decree agaınst the second defendant İn 
any event such an agreement vvrill be an attempt to evade the labılıtıes of the second 
defendant vvhich vvill amount to commiğting a fraud upon the Court. Such an 
agreement cannot therefore be pleaded ın bar of execution of a decree passed 
agaınst both defendants ın the ordınary vvay. 


AV. Q, Srinioasan for Appellant. 


Respondent not represented. 


KS —- 
Yahya Ah, 7. ” Kotiratnam v Manıkya Rao. 
iıfh March, 1046. ÇC. R P. No. 1205 Of 1945. 


Court-Fees Act (VI of 187o), seciton 7, clause (5) and Artıcle 17-B—Sut: asking 
for declaratıon that plamnhifs ioere trustees —.Vecessity to claim bossession of broğerttes of 


(rust—Madraş Ğ. O. .No. 5791 of yyih May, ı943—1/f ağblıcable—Court-fee bayable. . 


Al 


The plaıntıff and the second and thırd defendants vvere brothers. VVith 
regard to a charıty and properties appertaınıng thereto, there vvas a trust arrange- 
ment under vihıch the trust had to be managed by each of the three brothers by 
annual rotatıon. (VVhen ıt vvas the turn of the thırd" defendant he resıgne€d hıs 
trusteeshıp and the plaınt averred that he solıcıited permission that his place should 
be taken by hıs son the first defendant The first defendant managed the ınsti- 
tutıon for a year, but at the end of that period, instead of turning”over the manage- 
ment to such other trustee among them as vvas appointed by the remaınıng trustees 
contınued to be in possession and refused to deliver the same There vvere further 
averments that he committed malfeasance "The suıt vvas brought payıng a fixed 
court-fee under artıcle 17-B of the Court-Fees Act. o 


Held, (1) the trustees cannot sue only for the office vvithout asking for possession 
of the property belonging to the trust and artıcle 17-B of the Court-Fees Act vrill 
not apply to the case. İt ıs covered by section 7 (v) and court-fee payable should 
be ad valorem according to the market value of,the subyect-matter ın dıspute 


(2) As the plaınt altogether dened the character of trustee of any kınd to the 
first defendant, the plaımtıff cannot contend that the case falis "vıthın the scope of 
Madras G. O No sygr of th May, ga, prescribing a reduced  fee for a suit 
for possessıon or yoint possession betvveen trustees. 


P, Sabyanarayana Rao for Petıtioner. 


The Government Pleader (E, Tüzztakrıshna Menon) and M Abba Rao for 
Respondent. 


KS. ə 
Yahya Ah, 7. Ankamma ə. Narasayya., 
ızik March, 1946. S A No. 64 of ıgas. 


Güft—Consiruciion-—Exöression in deed of behef that donee soould maintaın donor during 


hfettme—if makes güft reoocable— Transfer of Proğerty Act (IV of 1882), sechon 41—İf 
abblıcable to confer any eqıaty on the donor. 


The provısıon ın a deed of gift “İT have a belief that you vvould maıntaın me 
vvell during my lifetime And as 1 bear affection tovvards you 1 have got the idea 


of conveying my property to you. Therefore, I have conveyed to you under döakal 
the property vvorth Rs 80oo.” 


Held, ın the absence of any express reservatıon of a povver of revocatıon, the 
donor had no rıght to revoke the gift (on the ground that thedonee faıled to maıntain 
hım) after he had divested himself of all the right, title and interest in the property 
by means of gift and after he had duly vested the property ın the donee VVhere 
the donee vvas İrving vvith the donor the fact that the document “vas kept ın the 
famıly box to vvhich both the donor and donee had access does not lead to any 


adverse ınference against the donee vvho did not take the deed avvay vvith him vvhen 
he left the village. 


A TR rıgşo All, 669, dıstinguished. 


İf the donor had the povver of "revocatıon and he validiy revoked the gift he 
became the ostensıble ovvner. If he had no povver of revocatıon at all, he ceased 
to have any ınterest or rıght ın the property on hıs dıvestıng himself of his title 
ın favour of the donee. “Therefore there ıs no questıon of the donor contınumg 
after the gıft to be an ostensible ovrner and of any eqqüity arısing in his favour vvithin 
the meanıng of section 41 of the Transfer of Property Act 


“V Subramamam and D V. Redd: Pantılu for Appellant 
Ch. Raghava Rao-and G, C V. Subba Rao for Respondent. 


K.S. 
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Chandrasekhara Asyar, 7. Rayagopala Aıyar o. Karuppiah Pandithan. 
ıgih March, 1946. A. A O, No. 337 of 1945. 


Transfer of Proberty Actə (IV of 1882), sectton 76 (i) as amended in 1929 —5coğe— 
Haabilıly of mortgagee for mesne frofiis after redembtton decree—HFlouse tax bad by mortgagee 
after tender of amount due under decree by mortgagor—Cannot be deducted from mesne öroftis 


VVhere after the mortgagor has tendered the amountdueto the mortgagee under 
the redemptuon decree the mortgagee has paıd public charges in the shape of taxes 
for the house property mortgaged, he cannot claım to deduct ıt from the mesne 
profits decreed to the mortgagor o 


There is no vvarrant för hmiting the vvord “expenses” in section 76 (2) as amended 
in 1920 to vhat has to be spent ın connectaon vvith the management and ın respect 
of the collection of rents and profits Clause (2)” of the section refers to public 
charges also as expenses and the mortgagee cannof -.deduct such expenses, "The 
obiect of makıng the provısıon so strıngent agaınst the mortgagee is obvıousİy to 
see that he does not delay the delıvery of possession by the adoption of some device 
or another. . 


İLR 4? Mad. 7, dıstınguished as a decision under the section before its 1929 
amendment, 


S Ramachandra Aəyar for Appellant. 


Respondent not represented. 7 


KS. — 
Hağtell, 7. Ramanathan Chettiar o. Ramanathan Chettiar. 
ıqih March, 1946. G. R. P. No. 1o5 of 1945. 


 Qourt-Fees Act (VİT of 1870), sechons 7 (uv-A) and 7 (iv-C) —Sut by bariy execuling 
şale deed for declarahıon that at vas sham and nominal—Prayer for cancellatıon—.Necessity 
— Proğer court-fee. 


VVheren a suit the plaıntıiff prays for a declaration that a sale deed executed by 
him vvas a nominal and shamə transactıon and that (he vendee had no title to the 
property covered by the sale deed, a reltef for cancellatıon of the deed must be 
included and court-fee should be paıd under section 7 (zo-4) of the Court-Fees Act. 


(ıg44) 1 M.L 407 and A. 1 R. ıgog Mad. 476, distingülshed , LLR. 
ıgqo Mad. 78, relted on. 


R. Kesata Asyangar for Petitioner. 


The Government Pleader (£. Ruztkrishna Menon) and G. VN. Char: for Res- 
pondent. 


K.Ss. ———— 
Kubbusuami Ayyar, 7. ı Asuram and others, İn ze, 
eşik March, 1940. Cr. App. No. ı928 of rg4s. 


Hoardıng and Proftteering: Prevention “Ordinanse (1948), secitons 9 and 18 —Merchants 
zoho tere not dealers in camğhor hanıng a stock and refusing to sell them on the ground that 
they uere not dealers—İf oflence. 2 


VVhere persons are charged vuth refusing to sell çamphor vvhen it vvas demanded, 
it is found that though they vuere ın possessıon of camphor they vvere not “ dealers ”” 
in camphor as defined in the Hoardıng and Profiteerıing Preventıon Ördınance 
they are not lable to be punished for the offence vvith vvhich they are charged. 


V. L. Ethura) for V. Raşagoğalacharı and T. A. Raşagoğal for Accused. 
The Crovvn Prosecutor (?. Gopinda Menon) on behalf of the Crovn, 
E.S. b 
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"— VFadsosorth, 7. Satyanarayana Rovr z.. Rattamma. 
y y 


ılzk March, 1940. C. R P. No. II94 Of 1945. 

Provincial İnsolvency Act (V of 1920), sechion 37-—dnşulment of adıudıcahıon—Fifect 
on örotection to debtor—Post annulment debt—Suni to enforce—Maınlanalıliy. 

There ıs nothing ın the Provincial İnsolveney Act vvhich gives any protection 
at all to a debtor vvhose"adyudıcatıon has been annulled and therç is no prohibition 
agaınst any crediıtor after the annulment, partıcularly in respect of post annulment 
debts, from filmg a suut, 


M. Ağta Rao for Petitioner. e 
P. Sıvaramakrıshmağ for Respondent. i 


“AK S, ——— 
Chandrasekhara Azyar, 7. " Atchayya ə. Appalarayu, 
ıqih March, 1946 A. A. O. No. 52 of ı945. 


Cunil: Procedure Code (V of go8), Özder or, rüle a (3) (Madias) —Scoğe—Fulure 
meşne örofits not clamed in blaint or allovyed in decree—İf can be ordered”on an ağblıcatıon, 

Order ər, rule ı2 (8) (Madras) merely provıdes for the procedure to be 
adopted ın ascertaınıng mesne profits. VVhen there vvas no claım for future mesne 
profits ın the suıt and the decree therefore dıd not avvard any, the Court has no 
yurısdiction ön an applıcatıon to procçed to ascertaın such mense profits and pass 
a final decree for such profits. 


M, Ağğa Rao for Appellant. . 
C. Rama Rao for Respondent. 
KS. -——— 
V/adsaoorih, 7. Venkatanarayana vo. Narayanamurthi, 
ı4ih March, 1946. A.A A. O Nos. 34 and 55 ofıg4s. 


Çeotl Procedure Code (V of 1908), Ozder ş4, rules 4 (1) and 5—Executon for Hesser 
amount than menhoned ın mortgage decree and utatoıng balance—Sale of broğerby in execu- 
tion —Debosit—Settıng asıde—if to be of ivhole decree amount or the lomer amouni for göhaich 
executüon toas taken out. e 

The yudgment debtor ın a mortgage suit cannot get a sale ın execution of the 
mortgage decree set asıde by deposıtıng merely the amount for vvhıch execution 
has been taken out together vuth poundage, etc , vvhen the executmon ıs for less 
than the amount due on the face of the decree “The yudgment-debtor cannot 
get the benefit of Order 34, rule 5 of the Code of Civil Procedure by payıng less 
than the amount contemplated under Order 34, rule 4 (1) 

I.LR s? Bom. 468, not folloved , IL R. 88 Mad. ig and LL.R. (r940) 
o Çal, 520, relied on 

The Advocate-General (£” Raşah Aıyar) and V. Seshadr: for Appellant. 

P. Somasundaram, P. Suryanarayana and P. Satyanarayana Rayu for Respondent. 

K.S. 

V/adsıoorth, 7. ı Antony Öruz Nadars Vacob Nadar, 
ısih March, 1946. S, A No. 2069 of 1944. 


Adverse bossession—Permanent ienaney —Righi (0 —V/hen can be acqtured by brescribhuon, 
There ıs no legal bar to the acquısıtıon by prescription of a right to a perma- 
nent tenancy by a person vvho”ıs ın possession vvıthout any subsıstıng tenancy. 


62 M.L.TL 496, IL R. 47 Mad. şa? (P.C) and LL.R. 7 Pat. 649 (P.C.), 
considered . 


K. S, Sankara Asyar and V. Sundaresan for Appellant. 
(7... Vedamanickam for Respondent. 


K.S. 
NRC 





Höruyll and Shahab-ud-din, 27. Neeladrı Appadu, İz re. 
ıgih March, 1946. Crl. R. G. No. rı6 of 1946. 
. (Case Refd No. 5 of ıg46). 


Criminal Procedure Code ( V of 1898), section 421—Summary dısmissal of) şal abbeal 
—döğeal öresented”by counsel ın Court on behalf of same accıed— Turisdiction to hear. 


VVhen an,appeal has been diısposed of, the Oqurt ıse/unclus oficdo and cannot 
hear the appeal agaın Accordingly vvhere a İail appeal has been summarıly 
dısmissed under section 421 of the Criminal Procedure Code, the GCourt has no 
yürisdiction to hear another appeal presented,ın Court by counsel on behalf of the 
same accused and any order passed allovving such subsequent appeal must be set 
asıde. LLR 46 Mad. göz and LL.R 4? Mad. 428, follotved : A.R. 948 Aİ, 
88 (r) held to be based on the practıce obtfined ın that Court and not follovved. 


The High Court hovvever vvill interfere ın revision vrhere the ends of yustice 
requlıre ıt, 


The Assistant Publıc Prosecutor (4. S. Sıoakamınathan) on behalf of the Crovm. 
Accused not represented. 


K.S. razı 
Habğell, 7. Thangasami Nadar ə. Ayyakutti. 
21:2 March, 1946 Y Ç. R. P, No. ı5s6 of 1945. 


ZFümiation Act (İX of 1908), secibins 19 and 20—Endorsement on £romassory note, 
€ Pad Rs. 3 onb ”—İf acknooledgmeni savınğ İimitatıon. 


VVhere an endorsement on a promissory note vras in these terms “ Paid Rs, 8 
only ” and sıgned by the debtor, 


Hetd, “Paid Rs. g only ” isa common form used in chequecs and means no more 
than that Rs. and notany other sumısintended to be paıd. If there vvas nothing 
else than “Paıd Rs. g only ” it could not be taken as an acknovrledgment of habıilıty. 
VVhere hovvever the debtor pleads ın defence that ın effect he did acknovvledge 
the habılity the questıon vvhether the endorsement amounts to an acknovvledgment 
of hability does not really arıse. 


G, R. Tagadısan for Petitioner, 
EF. Venkatesmoaran for Respondent. 


X.S. ——— 
Haptell, ?. Razack Rovtherz? Mahammad HanıfSahib. 
öond March, 1946. C. R. P. No. 1459 of 1945. 


Cul Procedure Code (V of 1908), Ozder og, rüle 1 (2)—Duly of Court to güle reasons 
gör order allonnng: blambf to unihdram süt ünih, hberty to inshitute a fresh sint. 

The reasons for holdıng that an applıcatıon under Order og, rule r (2) of the 
Code of Civil Procedure should be granted must be stated in the order and failure 
to state them amounis to a material ırregulanty ın exercisıng Purisdiction. 


IL R. so All, ıgo, approved. 9 


The terms of Order əş, rule r (2) themselves make it clear that the Court 
must state eıther vhat the defect ıs or vvhat are ihe öther sufficrent grounds vrhich 
have moved ıt to grant pernlssıon to vrithdravv from the suit vrith: liberty to 


mstitute a fresh suut. 
D Ramasıtami Aşyangar and P. S, Snnivasa Desikan for Petitioner, 
S. R. Ahmed Meeran for Respondent. 
K.s. 
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V/adsoorih, 7. Ramanamma o, Rattamma. 
osih March, 1940. A. A. A. O. No. 2 of ı946. 


Executton betition—Order “ struck off”” because of order of stay under seciton go of 
Madraş Act IV of ı938—Vo öroceedings: instituted under sechon 19 of the Aci for getting 
decree scaled dov —Hifect — Nemo ağblıcatıon for executton—İf can be ircated as remgal af ihe 


brevtous betition—lamilation . ? 


A prıor executton petition vvas “ struck off?” because of an order of stay under 
section 2o of Madras Act IV of ıg38 No proceedings under section 1g of that 
Act vvere ınstituted, so that the stay ”vvould cease to operate after 6o days. Sub- 
sequently the decree-holder filed an executıon petıtıoh and sought to treat it as 
a revıval of the previous petition., , 


Həld, the order “ struck off” is ın substance “ adiourned sine de” unül the 
Court is apprısed of the removal of the bar to further proceedıngs “This may be 
elther by a formal applıcatıon or by a mere oral request by the advocate to give 
the adyourned petition a fresh posting. There can accordingİy be no question 
Of the subsequent petition by the yudgment-debtor bemg bafred by limitatıon. 


B. V. Subrahmanyam for Appellant. 
V. Vıuyyanna for Respondent. i 


K.S. 2. 
Yahya Ah, 7. ı Ramayya vz Balakotamma. 
o6ih March, 1946. S. A. No. ıT27 Of 1945. 


Trusis Act (İI of 1882), section 6——Trust—Bequest for samadhi xuuth rovtston 
that ət should be enpoyed by those uyho ğerform usorshağ at the samadhı—İf vo for uncertanmiy. 


A vrıll created a kind of trust in these vvords : “ I have given the B -schedule 
lands for my samadhı. "Fhat property should be enypoyed by those vvho perform 
vvorshıp at the samadhı” It vvas contended that The trust ın question vvas vold 
for uncertaınty under section 6 of the Trusts Act, Gonstrumg the vvill as a vrhole, 


Held, the provısıon virtually means that any memlber of the famıly vvho performs 
vvorshıp at the testator”s samadlı vvould be entitled to possession, İfitis an individual 
there ıs no uncertainty vvhatever. But even if ıt refers to a class of persons, that 
class can at any gıven time be definitely ascertaıned. "There ıs no uncertainty 
ınvalıdatıng the provısıon. 


Ch, Raghava Rao for Appellant. 


P. Satyanarayana Rao for ıst Respondent. 
K.S 


Kubbustam Ayyar, 7. Gangasani Parantahi, /n ze. 

əzih March, 1946 Cr. R. GC. No. 77 of 1946. 

: (Or. R. P. No. 74 of 1946). 

Penal Code (XLV of 1860), seciton 42 5—Maschtuf—VVınnotnng qohen und ülaş 
bloanıng —Chaif fallıng on tobacco crob in neghbouring land and damagıng 1t—Lahılıiy. 


VVhere the accused by vvinnovving his zarige crop vvhen the vvind vvas blovving 
vrith the result that the vrınnovved partıcles of the chaff damaged the tobacco crop 
of the neıghbour, i 
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Held, that it cannot be saıd that the accused did not knovr that by his act he 
vvould be causıng loss or damage to his nerghbour.  Accordingiy the accused 
is lhable fo,be convicted for “ mischief.” 


7. Rrnshnamurilu for Petitioner. 


The Publıç Prqsecutor (V. L. Etlera)) on behalf ofthe Crövn. 


K.S 
V/Fadsisorih, 7. : Veeraraghavalu v. Fathıma Bibı Sahiba. 
282h March, 1946 € S. A. No. So of 1946. 


Madras .Non-Residential: Bullding: Rent Control Order (1942), clause 8—5cobe—lf 
ouşiş ihe yurisdiction of Civil: Covris to ğrant decrees for epiciion of tenanls. 


Clause 8 of the Madras Non-Resıdential Buüllding Rent: Control Order, 1945, 
does not oust the furisdiction of the Civil Cöurt to give a decree to the landlord 
for the evıction of his tenant, but merely operates to suspend the execution of the 
decree during the subsistence of the ban imposed by that order. 

e 


(1945) 1 M.L.T. 44, dissented from , (1946) ı M.L Tıg4 and (1946) Iı M.L.İ. 
195, approved and applıed. ə 


V. Damodara Rao for Appellant. 


G, Chandrasekhara Sasirı for Respondent, 


K.S. 
Habtell, 7. : VToseph Elias ə Ameer öt Co. 
əgih March, 1946. G. R. P. No ro?7ı of 1945. 


Sale of Goods Act (İİT əf 19go), sechion öy (2) —Delivery of larger quantıty of göods 
ihan coniracted for—Raght of buyer to reyect—Reyeciıon subsequenily on ihe ground of bad 
quahly of goods—-Buyer if can rely on right to reyect based on larger quantıly bemg 
tendered. , 

The plaintiff, a dealer ın eggs at Ernakulam, contracted to send daily tmo 
baskets of eggs to the defendant, another dealer ın eggs ın Bangalore. The 
plaıntıff sent one day seventeen baskets of eggs after receivıng vvhich ihe defen- 
dant returned ten baskets on the ground that the vrhole İlot vvas rotten but 
retained seven baskets. İn a suit for the price of the eggs, 


Held, it vvas not open to the defendant to retain seven baskets and then rest 
hıs defence on the plea that the eggs had been sent ın excess of the quantıty 
stıpulated for in the contract, "The buyer may accept the quantıty contracted for 
and reyect the rest, or he may reyect the vvhole. Havıng accepted the seven baskets 
he should pay for them at the contract rate. ? 


1. A Ananiha Ayar for Petitioner, 
/V. ER, Sesha Alyar for Respondenis. 


K.S. — 
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Hağğell, 7 Manıcka Mudalıar ə Nagamalaı Chetty. 
sond March, 1946. C. R P. No ıbor bf ıg4s. 


Limatation Act (İX of 1908), Azrtcle 75—Ağölicabılıly—Bond  bayable ön znştalmenis 


— Vİ hole amount gayable on default in bayment of any instahnent—Default—Suut on bond 
—Lumatation—$tartıng ot 


The defendant had,executed a bond for Rs ooo on the ı?th February, 1989, 
ın vvhich provision vvas made for sepaymentn eight instalments subyect”to a condition 
that, ıf default vvas made ın respect of any ınstalment, the vvhole amount due under 
the bond vvould become ımmedrately payable vvıth interest. The defendant never 
paıd any of the mnstalmenits so that default vvas made and the vvhole amount became 
payable vvıth interest on the ığth February, 1933. Small payments tovvards the 
amount due under the bond vvere madç by the defendant ın 1937, İı940, 1942 and 
1943, the first of them beıng on the ıst May, ı937 "The plaınuff filed a suit not 
on the footıng that the vvhole amount had become due by reason of default but 
for recovery of the ınstalments vvhıch had become due vvithin three years of the 


acknovvledgment of habılıty on the ist May, 1937, vvhen payment tovvards the 
bond vvas made. On the questıon of limitatıon, 


Held, Artıcle 7ş of the Limitatıon Act applıed and there being no vvaiver by 
the plaıntıff of the default the suıt vvas barred by lımıtatıon. No vvaiver can be 
ınferred merely from the fact that the plaıntıff did not file a suit vithin three years 
and the fevv payments made from 1987 onvvards are not payments of the ınstalments 
givıng rıse to an inference that the plaıftıff had vvaived the provision that, in default, 
ihe vvhole amount shsll ımmediately become due Nor can the bond sued on be 


construed as gıiving an option to the plaitiff esther to call up the vvhole dekbt or not 
as he chooses. : 


R. Deşikan and T V Har Rao for Petitioner, 
B V. Visuanatha Ayar for Respondent, 


KS 
Horunll and Shahab-ud-din, (17 Kumarasvvamıah ə Krıshna Reddi. 
o6ih March, 1946. A A O Neo. soo of ı9qş. 


e C R P Neo ızs6 of rgas. 


Cul: Procedure Code (V of 108), Order 7, rüle 12—Diüvmassal of abblıcatıon for 
extension of time to bay deficit court-fee-—İf: oberates automatıcally as reyection of blaınt. 


The plaıntıff filed a sur on a promissory note on the last day of limitatıon 
(11—1— 1945) vuith a nominal court-fee and vith his plaınt filed an application 
for fourteen days” tıme to pay the addıtıonal court-fee. That applıcatıon vvas 
granted. On əqth İ/anuary, 1945, the plamtiff filed an applıcatıon askıng for a 
further ten days” tıme “That applıcatıon vvas reyected on ?sth Tanuary, 1945. 
"The plaınt hovvever remaıned on file until şöth fanuary, 1945, vvhen the Subordi- 
nate ludge passed an order that the plaınt must be deemed to have been sreyected 
as on 25th lanuary, 1945. But before that order vvas passed the plaımtıff on 
agth Vanuary, 1945, filed (1) an applıcatıon for revievr of the order refusıng to 
extend the tıme and (2) a petıtion to extend the tıme “The fTudge found that 
sudden illness of the sons of plaınüff prevented their takıng the amount to Court 
and that vvas a suflicient ground for revievv and dırected the plamtıff to pay the 
deficit court-fee by the o6th Tune, 1945. Ön revision, 


Held, it cannot be said that there vvas no plaint vvith regard to vvhich an appli- 
catıon for extension of time cduld be made on ə9th lanmary, 1945. Order 7, rule Tə, 
Civil Procedure Code, requires the Court to pass ari” order vvhen it reyects the plamt 
gıving reasons for domg so That order vvas not passed until the şöth Tanuary, 
1945, so that vvhen the money vvas tendered and the applıcatıon made on the ogth 

anuary, the plaınt vvas still in Court. The plaınt dıd not become "automatıcally 
relected upon failure to pay the court-fee vvithin the time allovved "The effect 
NRC 
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of the order granting reviev, vvould be to automatıcally cancel the order of goth 
Tanuary, 1845, relecting the: plaint. 


4 .Bluşanga Rao and D R. Krishna Rao for Appellant. 
7 K Srmpasathathachtınar for Respondent. 


K.S " .——— 
Haptell, 4? - Venkatasuhba Reedy v Ramadoss Reddy. 
o8ih March, 1940 C R P No r366 of Ig4s. 


Court-Fees Act (VH of 1870), sechon 12-—Registrahion of sut after some arguüments 
aş to qucstton of couri-fee—Reservatıon and tal" of questton as to court-fee aş an issuc in. 
the sut—Not barred. k ) . 9 


No doubt vvhen the court-fee paıd hös been accepted vvıthout obyection and 
the suıt has been determıned the Court may be deemed to have decıded that the 
court-fee paıd vvas correct vvithın the meaning of section r of the Court-Fees Act 
even though ıt has passed no specific order to that effect But vvhile a case is still, 
pendıng the acceptance by a mınisterial officer of the court-fec paıd or the regis- 
tratıon of the case vvıthout obyectıon cannot be deemed to be a final decısıon of the 
question of the court-fee to be paıda "The onİy final decision is an order of the 
Court made after ıt has applıed its mind to the question and it is open to the Court 
to take up and decıde the questıon of the correct court-fee payable at any time 
before the case ıs determıned provıded thatıt has not already made a considered. 
order. Accordıngly though a surt isregistered and nümbered it is open to the Court 
to decıde the questıon of court-fee as an ıssuc in the suit itself “The mere fact 
that some arguments on the questıorf of court-fee vvere heard before the registratıon. 
of the suıt vvill not be tantamount to a decision that the court-fee paıd vvas correct. 
so as to bar the trial of such question as an issuec in the suit. 


Decısıons of Byers, /) ,m G R P No işro of 1945 and of Bell, 7, n C R.P. 
Nos söz and 56 of 1945, approved and follovved, 


M. S Venkatarama Asyar for Petitioner, 
The Government Pleader (£. Zuftükrishna Menon) and S Ramathandra Ayar 
for Respondent R 


K.S. 
Somayya, 7 Koyattı o. Iİmbichi Koya., 
o8ih March, 1946 S A No 535 of I9As. 


Emdence—Fınal decree for barhıhon not drasin ub on non-yudicial stamb bağer and not 
registered —Not admıssıble in: endence—Stamö Aci (11 of 1899), seciton 35—Registration 
Act (XVT of 1908), sechtons 17 and 49. 

It ıs the obvious düty of the Courts in passıng final decrees for partition to 
insıst upon the partıes supplyıng the necessary stamp paper of proper denomi- 
natıon and to have the final decree dravvn up on such non-yudıcıal stamp paper. 
VVhere a compromiıse decree for partıtıon is not so stamped under sectıon 85 of the 
Stamp Act the document cannot be adduced ın evidence for any purpose vvhatever. 
Further being an instrument oöf partıtıon as defined under the Registration Act, 


the final decree has to be registered “ 


Quaere . VVhether other evidence is admıssıble to prove details of the partition 
in addıtıon to proof of dıvısıon in status ” 


(1944) 2 MLT 164:1L R.rg45 Mad röo (FİB.) if göod lavr after decision- 
in Prıvy Councıl ın (1g46) r ML İ. og5 (P.G). 
K. P. Ramakrıshlüa Atyar for Appellant 


S R. Subramama Ayar and G. D. Venkataramanan for Respondent. 
K.s. 
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Chandrasekhara Aöyar, 7. Padmanabhan vo. Perumalayya. 
ost March, 194.6. A A. Oo. No. 2 of I945. 


Cınl Procedure Code (V of 1908), Örder oo, zale 12-—5coğe—Damages” für use and 
occubatıon —İf can be ascertamed under the rule. 


It cannot be saıd that damages for use and occupatıon cannot be determined 
under Order zo, rule 12 of thç Code of Civil Procedure. İt is nöş necessary for 
the plaıntıfis to file a separate suıt for such damages as Order 20, rule ı2 covers 
such a case also and is not confined to claıms for mesne profits only. 

G. Chandrasekhara Sasirı for Apnellant 

P. Somasundaram and P. Suryanarayana for Respondent. 


K.S. ? 
Yahya Al, 7. Palanisvvami Chettiar ?. Chitraputra Chettiar. 
26£hk March, 1946. S. A. No. 1477 of I945. 


Travancore .Nayar Regulafton (HT of 1100), section 8 ( 1)“—Marrlage of a .Nayar lady 
gotih a Vellala mho had a müfe hung—Valıdıy. 


The marrıage of a Nayar lady vith a Vellala vvho already had a vvife İiving 
is not valıd under the provısions ofthe Travancore Nayar Regulatıon. Section 8(ı) 
ofthe Regulatıon governs section g vvhfch only describes vvhat is requrred to constitute 
a valıd marriage A marriage though declared to be valıd under section ş can 
be treated as vold under section 8: İt is nos essential for the applıcabılıty of sec- 
tıon 8 (r) ihat the prıor marrıage alsö should have been after the commencement 
of the Regulatıon. İt is only the subsequent marriage vvhich has to be performed 
after the commencement of the Regulatıcn to make such marrıage voıd. A subse- 
quent marrıage perlormed after the commencement of the Regulatıon can 
only mean a marrıage performed vvithin the scope of the Regulatıon and it 
cannot be saıd that the subsequent marrıage referred to ın section 8 (ı) isa 
marrıage outside the scope of the Nayar Regulatıon. 


S. Ramasıvami Azyar for Appellant. 
S, V. Rama Aiyangar for Respondent. 


“ Travancore Nayar Regulation (11 of 1ıoo), section 8 (T) reads thus : “ 4 
subsequent marriage of a female or of a male during the continuance of a örtor marriage, and 
ferformed afler the commencement of this Regulation is: xod.” 


K.s. ? 
Chandrasekhara Atyar, 7. Umar Pulavar x. Davvood Rovrther, 
ogih March, 1946. S. A. No. 2o98 of rgaş. 


Tranşfer of Proberby Act (IV of 1889), secilon Tıı (g) (as amended in 1g29)— 
Principle that on forfetture by demal of landlord”s title nohce in toriting: determining: the İcase 
must be gıven—Abpücabiliy to agrıcultural lgases exemöt from 11s oberatıon. 


Sectton i11 (g) of the Transfer of Property Act as amended in r929 makes it 
clear that even in the case of forferture by denral of the landlord”s title a notice in 
vvriting determınıng the lecase must be given. "The principle so embodied in the 
section as a result of this amendment becomes, so to say, a principle of fustice, 
equity and good conscıence vvhich müst be held to gövern even agrıcultural leases 
though under section 117 of the Transfer of Property Act they are exempt from the 
operatıon of Chapter V of the Act. 

£. S. Raqagoğalacharı for Appellant. 


T. L. Venkatarama Atyar for Respondent. 


K.S. 
NRC 
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Bell, 7.. Virabhadra Rao nv. Sriramamurthi, 
29/h March, 1946. C. R. P. No. ı275 of 1945. 


Couri-Fees Act (VİT of 187o), sechton 7 (iv-A)—Suzt by after-born son for ğartılıon 
and setting aside a decree bassed aganst his father and elder münor brother as members of qoint 
Hindu famib —Ad Valorem saluahon—Nercessity. 


A suit by,an after-born son for partition ignoring a detree passed against his 
father and elder minor brother as members of a Point Hindu family must be valued 
according to the subiect-matter of the suit under section 7 (zə-4) of the Court- 
Fees Act. The plaıntiffıs bound by the decreç until it is set aside and an allegation 
that the decree vvas obtainçd by fraud does not affect the position. 


V. V. Sastrı for Petitioner. x 


The Government Pleader (E. ERutokrishna Mertn), V. Subramanyam and M. 
Subramanya Sarma for Respondent. 


K.sS. 
Somayya, .7- Murugesa Gramani o. The Province of Madras 
end Aoril, 1946. by the Collector of Madras. 


C. C. G. A. No. 46 of roAş. 
Madras Cuty Tenanis Protection Act (III of 1 o22)—4öğlcabality to lease of land by 


the Government—Croson Granis Act (x V of 1895), secllon 8 —Scobe and  effect—lf 
?revatls over City Tenants Protection: Act, . 


Section g of the Crovvn Grants Act provides that notvvithstanding anything 
contained in any statute or enactment of the Legıslature the terms of the grant 
should be given effect to Accordingly the Grovm Grants Act prevalls over the 
Madras City Tenants Protection Act and the terms of a lease by the Government 
should be enforced. “The lessee is bound by the covenant in the lease to yıeld up 
the demised premises vvith the fixtures and addıtions thereto ın good and tenantable 
repaır and condition at the termination of the lease by efflux of time or earlıer deter- 
minatıon for any other cause, " The lessee in such circumstances vvill not be entitled 
to claim the benefits of the Madras City Tenants Protection Act. The receipt 


of rent of the premises by the 2arnam subsequent to re-entry by Government vill 
not bind the Government. 


Dufference betvveen povvers of private agents and public agents to bind their 
principal by their acts pointed out. ” 


1.L.R. 26 Mad. 266 at o7o, relied on. 
EL, E. Rafagoğalachari and P. B. Ananthaclari for Appellant. 
The Crovvn Solicitor for Respondeat. 


K.S. 


Höruill and Shahab-ud-din, 77. Reference by Sessions Tudge of Tinnevelly. 
8ih Aörıl, 1946. 


Criminal Procedure Code (V of 1898), section 240—Seğaration of charges against 
same accused for trial and convichon on one of the chargev—Ağblication for unthdramal of 
remaining charges—Proğer görocedure—Setting: asıde of conpiction on: abbeal—VVithdraxoal 
of other charges during bendency ef abğeal—Ffect. 


Three persons vvere charged vvith murder and theft in a building. The 
Sessions Tudge purporting to act under rule 156 of the Criminal Rules of Practıce 
separated the charges under sections go2 and 38o of the Penal Code and proceeded 
only vvith the trial under section şo2, acquitted one accused but convicted the other 
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tvvo vvho appealed. Before the appeal vvas heard, the Public Prosecutor vvithdrevr 
the charge under section g8o against the tvvo convicted persons and they vvere 
acquutted ef that charge. 1n appeal, the High Court held that it had not been 
proved that the accused vvere guilty of murder but ındıcated that ıt vvould have 
convıcted the thırd accused under section 411 öf the Penal Code had it not been 
for the cırcumstances that she had already been acquırtted of the charge under 
section 38o, Penal Code., 


On a letter by the Sessıons Vudge of Tinnevelly requesting elucidation of the 
practice to be adopted ın cases vvhere the charges agaınst the same accused are 
separated for trial and vvhen the acoused is convicted on any one of the charges 
and vvhen the Publıc Prosecuter applıes under sectiorr 240, Criminal Procedure 
Code, for the vvithdrayval of the rerhaming charge, 


Held, a charge must be fratned by the Committing Magistrate under section 210 
of the Code of Criminal Procedure against a person committed by him to Sessions. 
The Code of Criminal Procedure makes no provision for the framing of a fresh 
charge by the Sessions Court ş but section 226 of the Code of Criminal Procedure 
enables the Sessions Court to add to or alter the charge, or"to frame one if the 
Magıstrate omits to do so. Any vvithdravval of a charge against an accused vvould 
operate as an acqutttal and vvould bar a retrial of the accused on that charge unless 
section 240 of the Code of Criminal Procedure operated. Section o4o onİy applies 
to charges containing more heads than one framed agaınst the same person. 


A Sessions Vudge confronted vrith a mıxed charge of murder and offence 
against property should take the charge framed by the commıttıng Magistrate 
and adopt it. If he vvıshes to change the dharge ın any vvay he should include 
in the modıfied charge all the varıous heads found in the charge of the commiıtting 
Magistrate, so that ıt can be seen at a glance that the terms of section 240 vvould 
appily. 1n any case, it is desirable even in the interests of the accused, that the 
Sessions Pudge should not permit the vvithdravval of the other charge by the Publıc 
Prosecutor until the appeal time in respect of the convıction on the charge has 
expired and if an appeal has been filed, the appeal has been dısposed of, 


The Public Prosecutor (V. A. Et/nra)) on behalf of the Crovmn. 
K.S 


Rubbusmami Ayyar, 7. Villupuram Municipality ?. Panduranga Mudallar. 
ızih Ağrl, 1946. Cr. R. G. Nos. 977 and 978 of I945. 


Munteğalily —Conğlaint by for offence against fublic healih—Sanction of Healih Offcer 
— Form of. 


VVhere the complaint by a Municipality contains an endorsement signed by the 
Health Officer directing the prosecution there is sufficient compluance vvith the 
requirement as to the obtaining of the sartction of the Health Officer. 


T. R. Subramanta Pillai and M. Amamalat Anandan for Petitioner. 
The Public Prosecutor (V. L. Ezüra)) on behalf of the Government. 
V. T. Rangasınami Alyangar and K. Kalyanasundaram for Respondents, 





Ks. - 
Rubbusuami Ayyar, 7. ə Govinda Rao, İn re. 
I7ih Ağrıl, 1946. Crl, R. C. No. 74 of r946. 


(Crl. R. P. No. zı of rg46). 


, Feactortes Aci (XX V of 1994), sections 69 and 71 —Charge against manager of factory of 
7 77 (he Addıtional İnsbector of Faciories from enterıng factory bremises—Burden 
Of İroof. 
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In a charge against the manager of a factory of having obstructed the Additional 
Inspectoı of Factories from entering the factory premises no claım can be made 
under section 7ı of the Factorıes Act throvvıng the burden on the accused to shovv 
that any other person obstructed because section 6ş clearly indicates that there 
must be a vrilful obstruction. If it vvas vvilful obstruction the accused müst have 
been present and obstructed. In the absence of evidence to prove that the accused 
hımself obstructed-or that he asked others to obstryuct the accused cannot be con- 
victed. 

1. Ramamurtt for Petitioner, 


The Public Prosecutor (V L. Ezlra)) on behalf of the Crovvn. 


K.S .——. : 
Kupbusiyami Ayyar, (7. Munisvvami Goundar, İz re. 
18/2 Ağrı), 1946. Cr. R. C. No. rooo of 1945. 

e (Or. R. P. No. 094 of 1945). 


Food Graıns Conirol Order (1942), clause g—Licence issued in name of member of 
göint Hindu family —Another member helbing ın ihe busness—İf güliy of engagıng in ihe 
business unthout hcence. 


VVhere one member of a yomnt Hındu faraıly takes out a İrcense for a rıce trade 
and another member of the famıly ıs only helpıng ın that trade, ıt cannot be said 
that the latter vvas carryıng on any həusiness to necessitate his takıng out a İlcense 
required by clause 8 of the Food Grains Control Order (1942). 


P, M Srınıvasa Asyangar and P. V. Srimvasacharı for Petitioner,. 
The Public Prosecutor (V. A. El)nira)) on behalf of the Crovn. 
K.S. . 
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NOTFS OF INDIAN CASES. 


Akxku PRALHAD 2 ĞANFSH PRALHAD, 1 LL. R. (ı945) Bom 216 


VVıth great respect to the three learned Tudges vvho decided the case, it may be 
submıtted that the rule of Hındu lavv governing the case hesçthe other vvay “The 
questıon vvas vrhether a marrıed vvoman vvho had formed an adulterous connection 
vvith another and İived as his mistress till his death and continüed faithful to his 
memory thereafter can be regarded as an azsarıddha str: entitled to maımntenance 
agaınst the estate of the paramour, ıt being found that the vvoman”s husband vvas 
alıve at the tıme of his death “The legal implications arısing from sexual relatıon- 
ship may depend on the vvoman”s status, vvhether she is a ğan, avaruddha siri, bhuşishya, 
vesya, sıtaırın or sadharana sin “Vhere is no express Smriti text specially providing 
maintenance to a concubıne "The rights of vvomen other than vvıves to main- 
tenance are deduced from tvvo texts, of Katyayana and Narada respectıvely. Ac- 
cordıng to Katyayana, “ Heırless property goes to the kıng except vhat ıs requlred 
for “yoslut (atiaq, ı servants and funeral rites of the deceased etc”. 
Narada states “A king should give (vyhen he succeeds as heir) maintenance to 
(faa:) the seomen of a person (vvho dies heirless) excepting a Brahmın”. 


The terms ?oslu/ and sir: used ın the texts, refer accordıng to the Mıtakshara, to 
avaruddha vvomen belonging to the deceased. A text of Yagnavalkya1 dealıng 
vvith the fine rmposable on a person havıng intercöurse vvith vvomen belonging to 
another (dasıs) ındıcates the exıstence of a diıstınction betvveen aoarıddha vromen 
and the rest . "The text ıs: 


saçaq adla qisteqig ada al 

"eqxalü qa xq: darqlurn qaq, 
—A fine of fifty panas ıs ımposable ın regard to intercourse vvith three types of 
vvomen, azvaruddha sin, bhupshya and such like vvomen., "The terms avarıuddha, bhuhshya 
etc. ın the context are accordıng to the Mıtakshara but attrıbutes of the vvord dasi : 
“qar yer: ərqsaT sifsisan ar vaqarar, Th€ particle caz (€) in Yagnavalkya”s text 
indıcates accordıng to the Mitakshara, hazlots, sttairinis, common otomen and 
bhunshyas : A 

qar er sea, axar siRəflarafa aranorelınn qisa s sevi 


Havıng been kepi by another they are as good as hıs viives—qquTuralaaıq anal 


çarıqeqaa, Though the İmits of the fine imposable under the text may 
be the same, the Mitakshayşa makes ıt sufficiently clear that among the dasis, 
there runs a clear dıstınctıion betvveen azarıdaha vvomen and others. This 
is borne out by the definitrons of  azaruddha and bhunshya. "Yhe first of the terms 
refers to female slaves that are prohıbıted by the master from havıng sexual union 
vvith other men vvith an iniunction (to prevent the possibility of lapse of service) 
to stay at home—“a Ud €İd544. A biöupshya is, hovvever, one vvho is 





.“. x I IL, 290, 
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restricted for enioyment to a certaın number of persons -— qəsiraİsie, 


In commentihg on Yagnavalkya”s text dealıng vvith effects not available for partıtıon, 
the Miıtakshara cites a text of Manu vvhich says that “clothes, vehicles, ornamenits, 


cooked food, vvater, vvomen “(İSia:) etc are not hable to partıtıon ” and explaımns 


(fazi:) as dasıs——saeaTeq füar siftvaran: qar sif qəz farean. This no 
doubt suggests the absence of any distinction betvveen möarıddaa vvomen and 
other dasış but mn the light of the comment on the "text of Yagnavalkya adverted 
to earlıer, the last observatıon should be confined to ts context only. Slavery being 
abolıshed, the term das: is növv equated vvıth a vvoman of the Sudra caste 10n 

vrevv of the foregomg ıt is növv unprofitable to speculate vvhether the terms “ yoskzt” 
and “sir” ın the texts of Katyayana and Naradi respectively vvould subsume 
concubines of any type at all. - İn TYashoantmın v. Kashibat?, Nanabhaı Harıdas, 7, 
observed : ““ There are texts provıdıng generally for “ zzomen ” of deceased  co- 
parceners. İt ıs under those texts that the vnıdovis of such coparceners are held 
entitled to be maıntaıned by the survivors , and they lay dovvn the condition of 
continued chastıty. VVhether those text-vvrıters really ıntended to ınclude ın the 
expressıon “zgomen ” concubines ör “kept vvomen ” it is növv ünnecessary to speculate 

It suffices for us that commentators and yudıcial authorities have distinctly declared 
that they are so ıncluded But if they are so included, the restrıctıon of continued 
chastity ımposed by the text must equally apply to them, as othervvise they vvould 
be in a more advantageous position than the vridovvs”” After the ruling of the 
düdicial Committee in Baz /Vagübat v Bat Mühghibat:3, the condition as to residence 
viith the paramour as a member of hıs household ıs not necessary and the only 
point of dıstınctıon betvveen an azarığ/dha sin and a bhuşishya is that the former ı8 
restrıcted to her paramour only vvhile the İatter is not so restricted. According 
to Lord Darlıng, the concubine (azaraddha) possesses a recognised status belovv that 
ofvvife and above that of harlot , “ almost a vvife, accordıng to the ancıent authorıttes, 
the dıstınctıon of the concubine from the harlots bemg due to a modified chastıty 
in that she vvas affected to one man only although ın an ırregular union merely”. 
41T then according to the texts and decısions a concübine vill be entitled to main- 
tenance if she ıs an azaraddha sin, can a vvoman vvhose connection vvith her paramour 
has been adulterous rıght through be treated as an avarıddha str: vvhere the con- 
cubinage has been open, exclufive, characterised by fidelity to the memory of the 
paramour after hıs death, and resulted ın the bırth of a child to him? A sizazrın? 
is a vvoman vvho abandons her husband and goes to another man of her ovn varna 


out of love for him : saftufl—a Rf? q fa far sad sr: əlq 1 The 


illcit connection is admıttediy adulterous. But the learned ŞTudges argue 
thatıfa common prostitute can at any time stıck to one man and become an azarıddha 
sir the case of the szoqzrin? should be regarded as a forözor:. The argument iis plausible 
but overlooks that the connectıon ın the latter case constitutes a matrimonial offence. 
Secondiy, it is said that vvhen the husband allovvs his vvife to live in adultery vuth 
her paramour so long that their conneetion may be deemed to be permanent, 
he must be taken to have deserfed her and  connived at her incontinence. The 
argumentıs vvıth great respect not convıncing.  Itis the vvife that deserts the husband 
and forms an ıllıcıt connectıon. 1f the husband is sensitıve and anxious to avoid 
publıcıty he mıght vvell abstain from prosecuting the paramour. Surely this 
cannot be regarded as the husband “ allovvıng” bis vvife to live in adultery The 
Hindu lavv does not provide for divorce.ə The husband cannot do anything in the 
matter because the lavv provıdes no remedy before the cıvıl Göurts. To talk of 
the husband as “ allovvıng” his vvife to live in adultery or “ cönniving ” at vyhat 
she has done, ıs in the cırcumstəmces not correct. “Tühirdiy it has been said that the 
fact that though a concubıne may be a married vvoman vrhen the connection begins 
she can still be a dasi and her son a dasığutra provided the connection has ceased 








1, 11, ro 401 
2. (1887) İLR ız Bom 26, See also Bqı 8 (1926) LR. s3 LA ıs3.IL R. 5o 
Monghibat v. Bat .Nagıbat, (gös) LL R 47 Büom “Bom 6o4 (P.C.). 
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to be adulterous vvhen the son is conceived (see Tukaram v. Dinker1), shovvs that the 
condıtion as to the connectıon being non-adulterous is one not imposed by the texts 
but only on grounds of moralıty and that too only vvhen a son born of such inter- 
course claims a share of the putatıve father”s property. İt ıs dıfficult to fellovv the 
argument. Even if the rule be one imposed not by fhe texts but ın the interests 
of moralıty it must operate vvhere any claım 1s founded on such"connection and ıt 
can hardiy make any qıfference vvhether ıt is a clarm for property by a son born of 
such connectıon or a €laım fer maintenance by the vvoman” herself, Also the 
point of tıme vvith reference to vvhich the nature of the connection has to be regarded 
is the tıme vvhen the particular rıght may be deemed to have had a foundation. 
In a claim for a share of property byəan ıllegitrmate son the relevant point of time 
vvill be the period of hıs birth vyhen he gets the requısıteəstatus , if at that time the 
connection had ceased to be adultörous he could not vvith any shovv of reason be 
penalised for somethıng vvhich existed” before his birth, Likevvise in the case of a 
maıntenance claım by a concubine, no matter vhat had happened earlier, if 
at the time of the paramour”s death the connectıon vvas not adulterous, its Previous 
character vvould be ırrelevant "The fourth argument ıs that the obligation to 
lead a chaste life after the paramour”s death is not mmpossikle of fulfilment even 
vVhere ın fact her husband ıs alıve. "The learned Tudges remark : “ İt may be 
that the husband may file a suut for the restitution of conpugal rights after the death 
of the paramour, a contıgeney, vvhich is, in the highest degree remote”. The 
remoteness Of the contıngency cannot affect the questuon. "The husband”s right 
is a legally protected rıght and as suqh cannot be ignored as of little consequence. 
Fıfthiy, ıt has been remarked that the test vvhether the husband ıs alıve or not at 
the date of the paramour”s death ıs bound ?o create an anomalous sitution. In 
the language of one of the learned Tudges " “ If the husband dies one day after the 
paramour”s death, then the mıstress vvould not be entıtled to maıntenance: but 
if he dies one day 2efore the death ofthe paramour, she vvould be so entitled, because 
on the day of the paramour”s death the husband vvas dead and he “ vvas not alıve 
during the vvhole period of her adulterous connection”. Tt is diflicult to Tustify this 
distınction on any logıcal basıs”. "This line of reasoning makes lİtttle allovvance for 
the fact that tıll the death of the husband the marrıage s legally subsisting and all 
the mncıdents attachıng to a legal marrıiage, in favour ofthe husband, can be enforced 
by hım. Another argument of the learned Tudges iş that equlty at any rate vvould 
pustify the clarm of the vvoman to maintenance. Relrance is placed on an observa- 
tion of Spencer, / , in Rama Raya Tühevar v. Pabammal? : “€ "Yhe question is not really 
so much one of the legal relationshıp betvveen a man and a vvoman as of equity 
that a vvoman vvho has been kept for a number of years and given a position almost 
equal to that of a vvife should not be left to starve after the death of the man vvho 
kept her” “There seems little vvarrant to fustify the applıcatıon of equntable princi- 
ples vvhere the connectıon has been from beginning to end not immoral  merely 
but illegal as vvell, Yet another argument is that tvvo decisions of (he Bömbay 
High Court, Aöemkar v. Umashankar? and .Ningareddi v Lakshmama" had long ago 
decided, though the partıcular questıon vas not directly in issuc in those cases, 
that a permanently kept mıstress vvould be eligible for maintenance even if her 
connectıon vvith the deceased paramour had been adulteromus and that the repudia- 
tıon of that vievv by Shah A C / and Crump, İ., in Anandılal Bhagchand v. Chandra- 
bat5 vras not fustifled. 1n AXemkar v. Umiashankar3 the parties belonged to the 
Sompura Brahmın community, vvifo novv follovv the trade of stone-cutters. The 
plaıntıff, a married vvoman had deserted ber husband and remarrıed another, the 
prıor marrıage beimg undissolved. On the death of the second husband a question 
arose as to her rights. The Court held that the second marrıage having taken 
place durıng the subsıstence of the first marriage vças invalıd and cannot give the 
vvoman any rıghts as a vvife but that she vull be entitled to maıintenance from the 
estate of the deceased as his concubine. The facts do not dısclose vvhether the 








I. (1930) 33 Bom L.R 269 4 (ıgor) IL R, 26 Bom röş 
əə həə LIR 48 Mad 68o5 49 ML) 348 5. (1928) LL.R. 48 Bom, 2oş. 
3 (10873) ıo BomHCR gör, 
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first husband vvas alıve at the time of the paramour”s death and the questıon vvhether 
that circumsfance vvould have made any dıfference ın the result can novv be only 
a matter of speculation Anyvvay, the decısıon cannot be regarded as really helpful 
on the qu6stıon. 1n .Vıngaredd”s casel the partıes vvere Sudras, and the vvoman 
had deserted her husband and lıved as the paramour of another tıll his death, A 
gift of fomnt family property had been made by the latter to his miöstress and on his 
death its valıdıty yvas ımpugned. The Court held that the gift vvas uüntenable 
but that maıntenance vvas payable to the vvoman out of tlle estate. In the course 
of his pudgment, Crovve, /., observed : “ "There can be no doubt on the authorittes 
that a concubıne ıs entıtled to maintenance though the connectıon vvas an adulterous 
one, provided that ıt vvas of a permanent nature”. Here agaın it falls to be observed 
that there is nothing in the statement of facts to shovv that the connectıon vvhich 
at its inceptıon vvas adulterous had ceased tp Be so at the time of the paramour”s 
death. In those cırcumstances, ın Anandılal Bhagchaxd v. Chandraba:?, the İcarned 
Vudges felt that the matter had neıther been dırectly nor conclusively decided 
by the tvvo earlıer cases, and after examınıng the texts and authorıttes they laıd 
dovvn that a concubıne cannot clarm maintenance as an azvarıddha siri vrhere her 
connectıon vvith the deceased had throughout been adulterous. ln Mayne”s 
Hindu lavv, gth edition at p 450, it had been stated on the strength of the earlıer 
Bombay decisıons, that maıntenance could be clarmed ın such a case, butin the 
yoth edition at p. 824. not only has that statement been omutted but Anandilal”s case 
is referred to vvithout any crıtıcism. İt is true that a vvife vvho leaves her home for 
purposes of adultery and persists ın follovvıngş a vicious course of İrfe cannot claim 
to be maıntaıned or to be taken back, //afa v Varayana,8 Deb: Saran Shukul v. 
Daulata Shuklain,? Subbayya v. Bhasane, 5, Kandasamı v Murugammal8. (Chandavarkar 
T.. vvas no doubt inclined to hold that even such a vife vvould be entitled to some 
amount of maintenance, see Param:v Mahadev:”, but this vievv has not been accepted. 
There can, hovvever, be no doubt that ii she repenis, returns to purıty and performs 
expıatory rıghts she vvill be entitled at least to bare maintenance, Boyinayya v. Flegade,” 
Ram Kumar Dube v. Bhagusanta,? Mt. Shibbi v. od Singh, 10 Hay Saboo Siddhick 
v. Ayeshaba:11, Bhikubat v Harıba12 "Yhis is by virtue of the fact that unchaste İrfe 
does not put an end to the marıtal tıe vith the result that the husband”s oblıga- 
tion to maintaın her ıs notextınguıshed but ıs only kept ın suspense during her adul- 
terous lıfe. The obligatıon ıs personal, Also adultery ıs an offence in İndia and it 
vvill be rather strange ıf a rıght is founded and sustained on the basis of an act 
vyhich constıtutes an offence “Ex £uröt causa non oritur acıo. İm the absence there- 
fore of any specıfic texts of Hindu lavv under vvhich a szoazrizz can be regarded at any 
time as an avaruddha str there seems to be no vvarrant to uphold any claım for 
maıntenance by her as agaınst her paramour”s estate İItıs true thatın Baz /Vagubat v. 
Ba: Monghuba:18, the Prıvy Council refers to /Vingareddi”s case, as one vyhose  autho- 
rıty has not been questuoned. "This is no doubt true, but the real questuon ıs vvhat ıt 
ıs that that case has decided As already pointed out the observatıon of Crovve, İ., 
that a concubıne ıs entıtled to maıntenance though the connectıon vvas adulterous 
cannot be read as meanıng that she vvill be entitled to maintenance though the 
connectıon vvas adulterous all through, partıcularly as there vvas nothing to shovv 
that in that case the husband had survıved the paramour.” “op.” 


Govınp BHAUSHET o. Burcu MAHADEOSHET, 1 L R. (1945) Bom To 

One of the rules of Hindu lavv, a repeal of vehich vvas prominently urged before 
the Hmndu Lav Reform Committee, vvaş that governing priority among daughters 
in the matter of ınheritance to parents "The decisıon under notıuce had to consıder 
vyhether an unmarrıed daughter İving as a permanently kept concübine of another 


ı. (Igor) İL.R. 26 Bom 163 9 (əs4) ILR s564AİI goz. 

o. (1923) IL. R, 48 Bom 203 ıo (ıg33) ILR. ıq Lah 7sg 

q (869) 1 MHCGR” 372 ıı (ıgog) LR 3o1A.ı27:1L R oz Bom 
4. ərş I L R. 39 Alİ 234 485 (P Ğ.). 

5 (1914) 24 1 C. 390 12. (gös) L.R 49 Böm 459. 

6. (189 i I.L.R. ıg Mad 6 I8. (ıg36) LR 5 LA. 15g: İLLR, şo 
”7. 7 LLR 34 Bom. 278, Bom ö6o4 (P.C ). 

8. (ıgıq) 27 M.L İl. 8o5. 
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cannot inherit the property of her father either to the exclusıon of or along vuth his 
married daughter. "The question vvas ansvvered in the negatıve. The Mıtakshara 


dıvides daughters ınto tvvo classes for purposes of priority —ınmarrıed (əra) 


and married (sz )—the rule bemg postulated that an unmarrısed daughter 


excludes a marrıed daughter “The preference ıs ındıcated one the authorıity of 
texts of Parasara and Devala "The unmarrıed daughter ıs referred to therem as 


kumarı (ŞəTÜ) and kdnya (zər) respectıvely The Mutaksharae treats these 
terms as convertıble vvith anudha Yhe term kanya, seems to sıgnıly tvvo ideas 
One ıs that the gul is ananya ğürüka (1 “raqfarT). Medhatıthrs comment 


on Manu IX, ıg2 emphasıses the fact that a kanya is one vvho has not been enyoyed 
by a man Secondly" that th6 girl.ıis under the proteCfion of her father “These 
ideas carry vnth them the further incident that the girlis fit for Xanya-ğradana accord- 
ing to shastraıc rıtes. "The marrıed vvoman according to the texts of lavv is one that 
has been given in valıd marriage by the performance of the necessary rites By 
reason of these dıstınguıshıng features each class of daughters has a distinctive 
status vvhıch, ın Tara v Zvushnal, vvas characterised as kanyazsastha and bharyalısa 
respectively İt follovvs therefore than an unmarrıed daughter İlvıing as the concubine 
of a person s ğrima facie neither a kanya or a, külasirı Again it may vvell be that 
under the scheme of the shastras such a daughter vvas not ıntended to be invested 
vvith heritable capacıty sınce rmmoralıty on her part vvould have led to excommuni- 
catıon from caste and ostracısm, markıng her a ğafkiz and as such excluded from 
ınheritance İn vitevv of the passıng ÖT the Caste Disabilities Removal Act (XXI of 
1850), this disqualificatıon can no longer operate  Stillthe Courts might have refused 
to recognıse the herıtable capacıty of such a daughter on the ground that the Mitak- 
share does not contemplate a rıght of ınheritance for her, for vvhatever reason it 
may be and vvhether the reason has continued to be valıd or not Havıng regard 
hovvever to the fact that under the smrıtı texts ıt ıs the daughteı as such that ıs 
mentıoned, there vvould be slender vvarrant for restrıctıng the meaning of the term 
to maıden and married daughters only İt vvas for this reason that m Adoyağa v. 
Rudrasa?, ıt vvas held that ıncontinence vill be no bar to succession by a daughter 
and that to be qualıfied to ınherit there is no rule that a daughter should be azya- 
bhacharıni or sadhun No doubt that vvas a case of a married daughter İlving a life of 
immoralıty but the princıple vvıll equally apply te a case of a maiden daughter 
İivıng such life Even if the heritable capacıty of a maiden daughter leading a life 
ofımmoralıty be recognısed, ıt vvould still be necessary to assess her position among 
the daughters of the deceased ın regard to the regulatıon of prıority. 1n 7ara v. 
Krishnal a müralı—ə maiden dedicated to an idol—vvyho had taken to a İlfe of promis- 
cuous ıntercourse claımed to inherıt to her father ın competitıon vvıth married 
daughters of the deceased İt vvas held that such a daughter vvas neither a Zanya 
nor a £ulasirnı and cannot take vrhile a daughter of either class existed. Apropos 
of thıs conclusion a scholar vvrote . “A möral: is a female married to a deity vvhen 
she vvas a vırgin She has a legal status under Pancharatra Shastra and Shıiva 
Agama She ıs a marrıed vvoman for the purpose of inheritance “Though she is 
allovved promiıscuous intercourse to the extent defined by the Shastra, zzz , Pancha- 
ratra, and Agamas, she ıs not a prostıitute accordıng to these lavvss . . : 
She ıs a marrıied vvoman as females are in several countries, vvho are not prohibited 
İrom havıng promıscuous ıntercouyse, as defined and permutted by their lavvs or 
customs. The murab.ın the Bombay case is a married daughter and not a prostitute 
as held by the Bombay Hıgh Court Asssuch she vvas entitled to one third of the 
estate of thefather”? 3. Even if a maıden dedicated to an idol is ma sense to be 
regarded as a marrıeed person, still it is clear that such terms as £anya or 5arya should 
in the context of the dıscussıon relatıng to ınherıtance ın the Miıtakshara be under- 
stood ın the popular sense (/okağrasıddha) and not ın the technıcal (ğar:öhasıka) 
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sense. Nor can the text of Yagnavalkya1 imposıng a fine of so panams for mter- 
course vvıth" aoarıuddha, bhunshya and such vvomen as explamed in the Mitakshara 


that that ıs so sınce they are as good as other”s vvıves (ehd "ARqereq,) 


be understood as concerning anythıng other than sir:sangrahana or as conferring 
by ımplıcatıon on a maiden daughter dedicated to an idol or leadmg an immoral 
life as the exclusive mistress of any person the status of a vvife. "That the status of a 
daughter 1ving in immorality is different from that of a ğenya or a Aülasirı is clear 
also from a text of Vyaghra “In the case of sadharaha strıthere is no (such thing as) 
adultery, vvhich is a term applıcable to (a married vvoman) of (recognised caste) 
or the defilement of a £anya ş or the defilement of one”s preceptor”s bed ”. "There 
is no adultery ın these cases because the vvoman ıs not marrıed , nor is there kanpa- 
dushana because she ıs not a maıden. Thus ihe daughter.vvho had taken to an 
ımmoral life and had never been marrted ismeither a maiden nör a married vvoman 
and as such even if she has herıtable capacıty can take only in the absence of those 


classes in accordance vvıth the maxım ƏT qaq İrə: The only 


dıfference betvveen the case under riotıce and Zara v Zroshna? is that vvhereas in the 
latter case the daughter vvas a muzah vvho had taken to a promiscuous life, in the 
former she had become a concubıne ın the permanent keeping of another even 
vyhile she vvas a, maiden On the reasoning indicated suğra this can hardiy affect the 
rule-as to prıority of succession as betvveen the daughters of a deceased person “ P.” 

VYAS İTVANLAL 2 THAKARDA RatMTUyıİI L.R (1945) Bom. 46 

This decision deals vvith the interesting question vvhether and if so under vhat 
cırcumstances “ bonus ”” could be regarded as “ vvages ” and as such exempt from 
attachment ın executıon of a decree “Sector 6o (1) clause (2) ofthe Civil Procedure 
Code exempts from attachment or sale ın executuon of a decree the vvages of labourers 
and domestıic servants İn the Payment of VVages Act (IV of 1986) it is stated ın 
sectıon 2 (ə?) that “ “vvages” means all remuneratıon, capable of being expressed 
in terms of money, vvhich vrould, if the terms of the contract of employment, express 
or implted vvere fulfilled, be payable vvhether condıtıonally upon the regular atten- 
dance, good vvork or conduct or other behavıour of the person employed, or othervvıse 
to a person employed m respect of hıs employment or of vvork done in such employ- 
ment, and ıncludes any bonus or other addıtıonal remuneratıon of the nature 
aforesaıd vvhich vvould be so payable and any sum payable to such person by reason 
of the termunatıon of his employment.” “The definition cöntemplates that “ vvages” 
are remuneratıon payable ın respect of employment to an employee under a conöract 
of employment express or ımplıed. Bonus also vvill fall vvithin the ambit of the 
term ıf so payable It follovvs that any remuneratıon vvhich may be paid indepen- 
dently of the contract of employment may not fall vvıthın the scope of vvages, Sec- 
tion 2 (Iı) (m) of the VVorkmen”s Compensatıon Act (VIII of 1923) statesthat 
“ vyages”” ıncludes any prıvilege or benefit vvhich is capable of bemg  estimated 
in money, other than a travellıng allovvance or the value of any travelling con- 
cessıon or a, contribution paid by the employer of a vvorkman tovvards any pension 
or provident fund or asum paıd to a vvorkman to cover any specıal expenses entaıled 
on him by the nature of hıs employment The latter definıitıon does not mention 
that the remuneratıon payable should be under the terms of the contract of employ- 
ment if ıt ıs to beregarded as vvagcs. The term ““ benefit”” may 67:ma facie cover a 
bonus as vvell, These definitıons "bemg hovvever in respect of special pieces of 
legislation, in assessıng the scope of the term ““vvages” in section 6o of the Civil 
Procedure Code, light may have to be sought outsıde such legislatıon. VVhiıle the 
dıctıonary meanıngs agree that vvages are compensatıon paıd to a hired person 
or employee for hıs services there is no unanımıty regardıng the meanıng of the 
term “ bonus”” Thus vhile VYharton refers to “ bonus” as an occasıonal extra 
dıvıdend or a graturty, Bouveer states that “ bonus ” ıs not a gift or gratuity but is 
paıd for some services or consıderatıon and is ın addıtıon to vhat vvould ordinarıly” 
be given. Adoptmg the definition of “ bonus” as given in the Nevv English: Dic- 
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tıonary, Stırlıng,) , remarked in Re Zdeysione Mar İnsurance,t that““ bonus ”” is” a 
boon, or gift over and above vhat is nominally düc as remuneratiıon to the receiver”” 
The English vievv vvould thus seem to be that “ bonus” ıs ın the nature of a gift 
or gratuity and therefore proceeds altogether as a matter of grace on tho part of 
the employer and not as a matter of rıght ınhering ın the employee 1n 2Dezne v. 
V”ilson,? vrhere vhat vvas called a bonus vvas a sum per vveek adtlıtıonal to stated 
vVages and vvas payable only vvhen the person had been punctual and regular 
mn attendance, ıt vvas hehti that at vvas not “ vvages ” vvithin the meainins of section 25 
of the "Truck Act vvhich defined “ “vvages” as any money or other thing contracted 
to be paıd, delrvered or given as a recompense, revvard or remuneratıon for any 
labour done or to be done, vvhether vnithin a certaın time or to a certaın amount 
or for a tıme or for an amount uncertaın ” Except förethe fact that the payment 
vas condıtıonal there Seems to be nö reason vhy the sum could not be regarded as 
vvages partıcularly as ıt fell to be paıd asS an incident of the contract of employment. 
The argument that merely because a bonus vvas a condıtıonal payment and might 
or might not be payable it could not be regarded ın assessing the “ remuneratıon ” 
payable to an employee, vvas expressly reyected ın Szazles v. Blue Anchor Lane, 
Ltd 8. “he position is remforced by the remarks of the Eayl of Birkenhead in 
Sutton v Attorney General£, vrhere he observed “ The term “ bonus” may of course 
be properly used to descriıbe payment made of grace and not as of right but never- 
theless may also ınclude, as here, paymenis made because /egal) duz but vvhich the 
partıes contemplated vvill not continue indefinitely ” It vvould thus seem that 
neıther its condıtıonal character nor ghe indefiniteness of the duratıon for vvhich 
ıt may be paıd vvould be material for determining vvhether the payment can 
be regarded as “ remuneratıon ” ın respect gf service , and that the true test is 
vrhether ıt vvas altogether a matter af grace It vvould therefore be a question 
dependıng on the facts of each case Tn the case under revtevr, on a representatıon 
made by the "Textıle Labour Association of Ahmedabad to the Ahmedabad Mill- 
ovvners Assecıatıon that the vvages of the employees vvere ınadequate and that mn 
v1evv Of the prosperity of the mills and of the hardshıps suffered by the employees 
due to the ınadequacy of their vvages in the abnormal economıc conditions caused 
by the vvar the vvages of the employees should be ıncreased, an agreement vvas arrıved 
at betvveen the tvvo bodıes ın fanuary 1948, vvhich recited, that ın vievv ofthe excep- 
tıonal circumstances mn Ahmedabad it vvas decided tg give all the employees of the 
Textile Mills, a regulated scale of bonus vvhich in the first place vvill be based on the 
different kinds ofvvork döne by the employees and secondly vill be regulated accord- 
ıng to the number ofdayas for vvhich each employee vvorked in each calendar month. 
This vvas the secheme for the payment of the bonus Havıng regard to the fact 
that the payment is to be an addıtıonal remuneratıon to each employee and flovvs 
out of the contract of employment as modified by the subsequent agreement, 
neither the fact that the payment vvas only temporary and fof an indefinıte period 
nor the fact that ıt vvas condıtıonal can detract from its character as” remuneratıon ”” 
for service and as such the sum payable vill constitute “ vvages of labourers ” vvıthin 
the meanıng of section 6o of the Civil Proçedure Code. 


, 


SHRIPAD APPATIRAO 2 SEORETARY, THE SANIKATTA CO-OPERATIVE SALT SALE 
socıEry, Lp, IL.R. (945) Bom og 


“This decision deals vvith the quqstion as to vyhen an agreement is one for stıfling 
prosecutton and vvould be opposed to public policy, The defendant”s brother had 
mısapproprıiated five consıgnments of gödds entrusted to him for delivery by a 
Co-operatıve Society and absconded A complaint vras lodged by the Socrety vvıth 
the Police in regard to the matter. The defendant vvas a clerk in the Sub-Court 
at the place vvhere the complaınt had been filed Te started negotıatıons vvıth the 
Secretary of the Soctety. The latter refused to vvıthdravv the complaınt against 
the defendant”s brother but ultrmately agreed to give a letter to the District Superin- 
tendent of the Polıce stating that the Socmety had no obiectıon to the dropping 
—— —,—  — — — — “$ “$6UT7777797“ 
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of the case against the defendant”s brother "Thereupon a promıssory note vvas 
executed by the defendantın favour ofthe Socıety to cover a part ofthe loss sustaıned 
by ıt and certaın other items of considetation vverc also passed for recoupment ofihe 
1oss “The vvithdravval of the prosecution vvas not permitted by the District Magis- 
trate - "The prosecutıon of €he defendant”s brother proceeded and resulted in hıs 
convıction "Thesamount due under the promıssory note bemg unpaild, the Soctety 
sued on the note It vvas pleaded that the note vvas given as part ofthe consideration 
for a promisç by “the Secretary of the Soctety to şvithdravv criminal proceedings 
agaınst the defendant”s brother (Tİf establıshed, thıs vvould plamly afford a defence. 
under section 28 of the Indıan Contract Act. İt vvas argued that there vvas no 
stifling of prosecution ın thıs case, because, G) the Secretary of the Soctety had zo 
?otter to vyithdravv the complaint ş (zz) the Secretary had zz fact refused to vvithdravv 
the prosecutıon , (zz) the prosecutıon despıte the letter of the Secretary to the 
Distrıct Superintendent of Police vvas in factiğroceeded göih and (zo) even if the partıes 
had öontemplated the vvıthdravval of the prosecutmon, at best it operated onİy as a 
motie that ımpelled the execution of thepromissory note but did not form partof 
the consıderatıon therefor İtiıs true that there ıs undoubtedly a dıstınction betvveen 
the motıve to a transactıon and ıts obyect or consideratıon and it is not sufliceent 
to avoıd an agreem6nt as bemg repugnant to publıc poltey that the motive of the 
party undertakıng the habılıty vvas the vvıthdravval of a pending criminal case 

If the undertakıng ıs unenforceable it can only be, because theobyect or consideration 
for the undertakıng or any part of it is opposed to public policy, As polmted out 
in Szdlondra Kumar v. Ganesh Chandra,l the test ıs vvhether ıt vvas a term, express or 
implued, of the bargaın betvveen the partıes that a non-compoundable case should 
not be proceeded vvıth İn the vvords of Lord Atkın in Böossanığur Banking Corğo- 
ratıon, Lid. v Durgesh Nandim Dası,? ” “ Proof that there has actually been a crime 
commutted ıs obviously unnecessary But it is also of course necessary that each 
party should understand that the one ıs makıng the promıse ın exchange or part 
exchange for the promuıse of the other not to prosecute or contınue prosecutıng 

In all criminal cases reparatıon vvhere possible is the düty of the offender, and is to 
be encouraged (1t vvould be a public mischief if on reparatıon bemg made or 
promused by the offender or hıs frıends or relatıves merey shovvn by the mnyured 
party should be used as a pretext for avoıdıng the reparatıon promısed On the 
other hand to ınsıst on reparatıon as a consıderatıon for a promıse to abandon 
crimınal proceedıngs is a serfous abuse of the rıght of prıvate prosecutıon "LEhe 
citızen vvho proposes to vındıcate the criminal lavv must do so vvholeheartediy in 
the interests of yustıce, and must not seek hıs ovvn advantage. İt only remaıns to 
say that such agreements are from their very nature seldom/set out on paper. Luke 
many other contracts they have to be ınferred from the conduct of the partıes after 
a survey of the vvhole cırcumstances.”” "The question therefore is one of fact vvhether 
there vvas a promıse not to prosecute or continue prosecutıng. İn 7ozes v. AMaroneih- 
share Permanent Benefit Butlding Society,$ a prosecution for defalcation as against the 
Secretary of a Soctety had been threatened by the Society. The plaıntıff undertook 
to make good the losses, the expressed consıderatıon bemg a forbearance by the 
Society to sue the Secretary ın respect Əf the loss caused Promiıssory notes vvere 
executed on that footing. İn gıving the notes the plaintiff”s mötive vvas to save the 
Secretary from prosecutıon and this vvas knovrn to the Directors of the Society but 
there vvas no promıse not to prosecute. İn an actıon to set aside the notes as obtamed 
for an ıllegal consıderatıon Vaughan VVilhams, )l., held that it vvas an implied term 
of the agreement that there should be no prosecutıon and hence the notes vvere 
unenforceable. "Thıs rulmg vvas appröved by the Privy Council in kamin Kumar 
Basuı v. Burendra Nath Basu, “ and vvas fully considered in Böomanığur Banking Corğoratıon 
Etd. v. Durgesh Nandim  Dasiı?. Also it is immateriəl if in spite of the agreement 
the prosecutıon vvas actually tonducted, for vhat is material is the consıderation 
or obyect and not vhat happened subsequently. 
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In Apant v 3hankar,) after observıng that the fractıon vvhıch is at any time 
employed to descrıbe the quantum ofinterest of a male member of a Hindu QTomt 
famıly does not represent his rights vvhile the famıly is"yomt but the share vvhich he 
vvould take ıf a partıtıon vvere then to be made and that hıs interest is never static 
but ıncreases by survıyorship as others die and lessens as others enter the famıly 
by birth, adoptuon, etc ş the Pudicial Committee propounded the question “ vhat 
prıncıple requures that the death of the last survıving coparcener should prevent 
any further fluctuatıon of the ınterest to vvhıch he vvas entitled nötvvithstandıng 
that a nevv male memhber has sınce then entered the famıly by adoptıon ” Ansvver- 
ıng that there ıs none, the Prıvy Council approved thç vievv of the Nagpur High 
Courtın Bapıraov Ramkrıshna” 7“ VYe vegard it as clear that a Hindu famıly cannot 
be finaliy brought to an end vvktle it is ffossible in nature or lavv to add a male member 
toıt “The famıly cannot be at an end vvhile there ıs still a potential mother if that 
mother ın the vvay of nature or ın the vvay of lavv brıngs ın a nevv male member.” 
Accordıngly the Privy Council held overrulinğ  Ba/oo $Sakharam v Lahoo5, that the 
povver of a vvıdovv of a predeceased coparcener to adopt to her husband does not 
come to an end on her son dyıng unmarreed by reason that he vvas the sole surviving 
coparcener ın the yoımnt famıly and hıs property had vested ın a pesson other than 
the adoptıng mother, and that the adoptıon must vest the property ın the adopted 
son dısplacıng any tıtle based merely on inheritance from the last surviving: co- 
parcener “Then the questıon arose gvhether the rule equally govern vvhere the 
yomt famıly ıs put an end to by partıtıon among the survıiving members and there- 
after the vvıdovv of a predeceased coparcener adopts 1n Bombay, 
ın a serics of decisions it had been hçld thaf the adopted son cannot in such cir- 
cumstances reopen the antecedent partıtıon and clarnm hıs father”s share In 
Anant v Shankar1), the Prıvy Council had ieferred vvith approval to the rulng of 
the Madras Hıgh Court ın Veeranna v Sayamma5, vvhich had held that an adopted 
son cannot questıon alıenatıons made prıor to the adoptıon by an intermediate 
full ovvner vvho had taken the property on the death of the adoptıve father. The 
questıon thus narrovved ıtself to thıs, namely, vvhether a partıtıon can be regarded 
as an alıenatıon 1n Sapkaralıngam v Velucham:5, such a contention vvas reyected. 
It vvas stated ““"Uhe partıtıon does not mean the extinction of the family The 
members of the famıly are stıll there and so are £Re famıly assets” And the learned 
Tudges decided that a son adopted to a deceased coparcener is entitled to reopen 
a partıtıon of the famıly propertıes effected by the survıvıng coparceners before 
the adoptıon took place "This decision vvas referred to, seemingly vvith approval, 
by the Prıvy Council, in Azan? v Shankarl “YVhe contrary vievv of the Bombay 
Hıgh Court is found in Bammangouda Shankargouda v Shankargouda Rangengouda6, 
Hərachand v Roun Soybal”, and İrabba Lokabba v Rachayya MadızoalayyaS AİL these 
decısıons had applıed the prıinciple laid dövvn in 5a/oo Sakharam v Lahoo8, that 
vvhere at the tıme of the adoptıon the coparcenary had already become extınct, 
the adoptıon vvull not revive the coparcenary and enable the adopted son to clarm 
hıs father”s interest "Thıs Full Bench rufing vvas overruled by the Privy Council 
in Anant v Shankar13, vvhıch, in effect, laıd dövvn that the existence of a coparcenary 
at the date of the adoptıon ıs not material for the valıdıty of the adoptuon vvhich 
falls to be decided altogether on grounds of spiritual benefit and that vvhen once a 
valıd adoptıon is made it cannot bevdenred effect , hence the rights of the adopted 
son vvould date back to the death of the adoptıve father "The reasonıng beimg 
general, the prıncıple vvill operate vvhether the terminatıon of the coparcenary 
prıor to the adoptıon had resulted either from the death of the sole surviving co- 
parcener or by a partıtıon effected among the survivıng coparceners Nor does the 
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viev) ın V/”aman v Ganğatl, that a partıtıon of the yomt famıly property betvveen 
coparceners ef the famıly amount to a transfer vvithin the meanıng of the term ın 
the Transfer of Property Act mılıtate agaınst the above concluson “For though 
a partıten may be a transfer for purposes of the Act ıt may not amount to an 
ahenation as contemplated ığ Yeeranna v Sayamma?, ınasmuch as partıtıon merely 
effects a change ın the mode of enyoyment as betvveen the partıes to ıt of property 
vyhich till then vvas bemg enyoyed yomtly and to vvhich they had already title 


PANDURANG BHAU 2 CHANGUNABAL İL R (1945) Bom 487 


This case also deals vvith a. question ob adoption, short and interesting A 
member of a yomt and undivided Hindu family had died in 1932 leavıng him 
suriviving: a vvidovv and tvvo sons The elder sön ded in 19938 İleavıng a vvidovv and 
the younger son also dıed shortly aftervvards" Sometmae later, the mother adopted 
a boy to her husband "The questıon vvas, vrhether, in the circumstances, the 
adoptıon vvas valıd 1n Ramğrıshna v Shamarao5, it had been held by the Bombay 
Hugh Court that vvhere a Hindu diesleavıng a vvıdovv and a son, and that son hımself 
dıes leavıng a natural born or adopted son or leavıng no son but his ovrn vvidovv to 
contınue the lıne by means of adoption,the povver ofthe former vvidovv is extinguished 
and can never aftervvards be revıved "This principle vvas approved by the Tudicial 
Committee ın Amarendra Mansıngh v: Sanatan $inght VYVhile retteratıng vrhat has 
been characterısed as the ““conventıonal vtevv ” as to the religious efficacy ofsonshıp, 
the Prıvy Gouncil at the same time recognısqd that “ there should be some lımits 
to the exercıse of the povver of adoptuon, or at all events some condıtıons ın vvhich 
it vvould be eıther contrary to the spırıt of the Hındu doctrıne to admıt its con- 
tinuance or inequltable in the face fə other rıghts to allovv it to take effect”” Such 
a sıtuatıon vvas held to arıse “ vvhere the duty of provıdıng for the contınuance of 
the lıne for spırıtual purposes vvhıch vvasupon the father and lad by him condeğonally 
on the mother has been assumed by the son and by hım passed on to a grandson 
or to the son”s vvıdovv ”” In such a case according to the Privy Council“ the mother”s 
povver 1s gone.” “Tvvo remarks fall to be made One ıs that the mother”s duty to 
contınue the lıne ıs not absolute but altogether condezonal Secondly, that vvhere 
the duty has been assumed by the son and passed on to a grandson or to hıs vvidovv 
the mother”s povver 1s gone “Thereason ıstthat vvhen etther the grandson or daughter- 
in-lavv has become burdened vvıth the duty, an adoptuon by such person vill satısfy 
not merely the spırıtual requırements of the son but also of hıs father YVVhether 
an adoptıon 1s actually made ıs ımmaterial “The responsibility havıng been 
definıtely transferred by the lavv to the grandson or the son”s vvidovy there is no 
scope for the contınuance Of the povver of adoptuon ın the mother, as a sort ofreserve 
ın the background, analogous to that of a surety İn that vtev it matters little 
vvhether there vvere more than one son left by the father lItıstruethatın Amarendra”s 
case, the Prıvy Council ındıcated that the test ıs “ vvhether the condıtıons exist 
at the tıme of the son”s death.” “To construe ıt as meanıng “ at the time of the 
death of the last survıvıng son ”” vvould be an extension. İf at the time of the death 
of anv of the sons, there ıs left by hım etther his övvn son or his vvıdovv, the mother”s 
povver to adopt perishes “To talk of the determinatıon of the mother”s povver it is 
not necessary that the povver should have actually fallen to be exercısed The 
povver vvas all along there condıtıonally and because of the happenıng of an event, 
namely, the son dyıng İeavıng hıs ovvn vvidovv sis a, mearis to continue the line, the 
povver is extingumshed A case analogous to the case under revtevv vvas that ın 
Anant Govind v Dnyaneshitar Balkrishna5. "There one 8 had ded leavıng a vvidovv 7 
and tvvo sons V and 4 “The latter vvas married but had no issue He died on ond 
October, I9or, and hıs vnfe a fevv days later. "The"other son V dıied unmarrıed 
four or five years later Thereafter 7 adopted The Bombay Hıgh Court held 
the adoptıon to be valıd. “The learned Tudges held that the crucial pomt of time 
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vvas the death of V He had dred unmarrıed and his mother vvas therefore accordıng 
to them ın a position to adopt to her husband İt is open to doubt vhether V”s 
death vvas the moment to be considered in regard to the assessment of the mother”s 
povver to adopt İf A”s vvıdovv had adopted 2”s poyver vvould have gone The 
fact that she had not done so ıs of little sıgnıficance) for ıt vvas the exıstence of 
4”s vuidovv that put an end to 7”s povver İn the case under revftevv the elder son”s 
vvidovv vvas alıive and it is not-as if there vvas no method of continumg the lme. 
İn the cu cümstances, it1s difeult to accept the vievv that the "nother”s povver to 
adopt still exists 


NARASINII VANNECHAND FıRM, GUÜNTÜR 2 NARASAYYA, (1945) 1 ML) sışs. 


İt is a question that frequently arıses vvhether an auction purchaser can sue for 
refund of the purchase money or a proportıonate paıt of it by the decree-holder, 
vrhere, after confirmatıon of the sale ıt ıs decided in proceedimngs instituted by third 
partıes that the yudgment-debtor had no title to the propertiees sold in execution 
or to any portion of such properties Vudicial opinion is not uniform 1n Madras 
and Lahore ıt has been held that the Court auctıon purchaser can sue€ for refund 
vrhere the yudgment-debtor”s tıtle to the propertıes has been found non-existent 5 
other High Coöurts have taken a different vievv “Roman Civil Lavv alvays mplied 
a vvarranty of tıtle on the part ofthqvendor ofland—sıze fota res evincalur, sive bars, 
habet regressum emöior ın vendiloeemt CVhe English Common Lavv vvas different. 
There ıt vvas laıd dov that “if a man buy lands vvhereunto another had title 
vvhich the buyer knovveth not, yet ignoranCe shall not excuse him By the cavil 
lavv as observed by Sır Edvvaid Coke, everyman ıs bounq to vvarrant the thing 
that he sells or conveys, albeıt there be no express vvarranty , but the common lavv 
bınds hım not, unless there be a vvarranty, either in deed or in lavv , for cazeat 
emğölor quz ignora:e non debut quod guş ahenum emit-—let a purchaser vvho ought not to be 
ıgnorant of the amount and nature of the interest vvhich he is about to buy, exercise 
proper cautıon ”” Statute lavv like the Conveyancıng Act, 1882 and the Lavv of 
Property Act, 1925, hovvever provıded that coövenants of title are impled in a 
conveyance ın England A sımılar provısıon ıs found ın İndia in section 55 (2) 
of the Tuansfer of Property Act But there ıs no provısıon giving a vvarranty of 
tıtle ın regard to an auctıon sale Sections 257 and 258 of the Civil Procedure 
Code of 1859 gave the auctıon purchaser a restricted right ofrecovery The Code,— 
Act X of 1877,—contaıed a larger provision vvhich vvas reproduced in the Code 
of 1882 (Act XIV of 1882) Sectton şiş lad dovn “ VVhen a sale of immoveable 
property ıs set asıde under section 8312 or section 818, or vvhen it is found that the 
yudgment-debtor had no saleable interest ın the property vvhich purported to be 
sold and the purchaser ıs for that reason deprıved of it, the purchaser shall be 
entıtled to receive back his purchase money İrom any peison to vvhom 
the purchase money has been paıd. "The repayment of the saıd purchase money 

may be enforced agaınst such person under the rules provıded by this 
code for the executıon of a decreec for money ” "The first part clearly refers to the 
setting asıde of the sale bythe execution Court “The next para does not refer 
to any section specifically and so it fell to be aıgued that it contemplated that. a 
suit could be brought for the refune of the purchase money (İfıt did not so cön- 
template the provısıon vvould be but a repetition of section 318 vvhich also dealt 
vvıth a sale bermg set asıde on the ground fhat the yudgment-debtor had no saleable 
interest İt vvas consequently held that the latter part of the paragraph provıded 
for a suut bemg brought for fhe refund of the purchase möney VVhether in domg 
so the Codes of 1877 and 1r88g vvere introducing a nevr provision ör vvere merely 
affirmıng vvhat had been the true posıtıon at Common Lay has been the subyect 
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of conflıctıng dıcta “The conflict assumes importance by reason of the fact that 
in the Code of rgo8 there ıs no Lrovısion cörresponding to the second half of section 
gI5 in favour of the auction purchaser 1n Amarnafh v Firm Chotelal,) a Full Bench 
Of the Allahabad Hıgh Court held that the auctıon purchaser”s rights are növv 
confined to Order ör, rule sı, that he has to apply thereunder to the executuon 
Court vvıthın go days of the auctıion sale in accordance vvith: Article 166 of the 
Lımıtatıon Act and that vrhere he has made no such applıcatıon and the sale has 
been confirmeq under rule o? the Code gives him, no farther right and if ına 
thırd party”s actıon the yudgment-debtor ıs declared to have had no ınterest ın the 
property sold the auctıon purchaser cannot brıng a suit for the recovery Of the 
purchase money İn Ama/ Chandra Banerpee v, Ram Sıvarub Agarısalla?, Edgley, 1 , 
took a sımılar vıevv He qbserved “ "The purchaser ıs restricted to his remedy 
by an applıcatıon under rule gı vvhich müst be made vithin thirty days from the 
date of the sale under Artıcle r66 . " Hfolloyved by an applıcatıon under 
rule 93 vvhich may be made vithin three years from the accrual of the right under 
Artıcle ı8r7 He also agreed that “ outsıde the provisions of the Code of Civil 
Procedure an auctıon purchaser has"no rıght to recover hıs purchase money merely 
by shovvıng that the yudgment-debtor had no saleable ınterest” "The Lahore 
Hıgh Court in its değision in 2/ehr Cand v Mülkhi Ram5, has inclined to a different 
vievv aı Lal, / , observed ““ İn the absence of a clear indicatıon to the contrary 
it is not permussıble to assert that sectıon ŞI5 created a substantıve right in favour 
ofthe auctıon purchaser vvhich did not originally exist On the other hand itis more 
in accord vvith the obyect ofthe code to hold that the section vvas intended to provide 
the auctıon purchaser vvith a summary remedy to enforce hıs rights vvhich existed 
prıor to ıts enactment, a kınd of remedy vvhich but for the section vvas not avatlable 
to him ” In this vtev the dropping Ööf the second part of section 815 in the Code 
Of 1go8 vvill only mean that the auctıon purchaser cannot ın summary proceedings 
obtaın a refund of the”purchase money outsıde the cases provided for ın rule g2 
and not that hıs rıght to brıng a suit for the purpose vvould be barred 1n /A4acla 
Goundan v Kottara Goundan6, a Full Bench of the Madras High Court after pomting 
out that the Civil Procedure Code ıs a code of adyective lavv and cannot create 
rights of actıon and that ıt vvould be unconscıonable if the auction purchaser is not 
allovved to sue for refund of the purchase money vvhere ın proceedıngs outsıde 
rules 89, go and gr of Order or its found that the yudgment-debtor had no saleable 
interest ın the property sold, öbserved ““VVhatever mıght be the theory of lavv 
in the mınds of the framers of the Gode of 1859, it is növv clear that the Legislature 
vvere unvvillıng to adopt the vtevv in Sozodamınce Chosodhraım v Rüshen Rüshore Poddar5, 
and of the lavv laıd dovrn ın Dara? Alb Khan v The Executor of Rhapşa Moheeooddeen S, 
and they proceeded to frame the language of the correspondıng sectton in the Codes 
Of 1877 and 1882 on a different theory Tt ıs clear that thıs clause 
(section 815) recognıses the iıght of an auction purchaser to obtaın a refund of his 
purchase money if there ıs no saleable ınterest though there ıs no vvarranty of tıtle 
VVhat ıs meant ıs that though ın a Court sale there ıs not such a vvarranty as to the 
extent of tıtle as vve find ın a prıvate transactıon betvveen a vendor and a purchaser 
stıll the 6ode adopts the vtevv that there ıs 3 İrmrted vvarranty, vzz , that the yudgment- 
debtor possesses some little mterest hovvever small it may be İf the yudgment- 
debtor”s ınterest turns out to be nothing the Court practıcally makes a promise 
that the decree-holder vvıll have a refund of hıs purchase money "This is the 
theory underlyıng section 315 İT once such a sight in the purchaser is recognised, 
on the prıncıple that every rıght should be capable of being enforced by a suit, 
a regular suit les to obtaın a refund of”the purchase money, but the Legislature 
proceeded to give a remedy in executton also under section 815 As 
already observed the rıght to obtaın a refund being "recognised by the Code, the 
remedy by vvay of suit exists nöt because the Code gives it but because every right 
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can be enforced by sur” Accordıng to the Full Bench, the present Civil Procedure 
Code only Zəzis the rights of the auction purchaser to obtaın refund z execufzon 
to cases vvhere the sale ıs set asıde by the executıng Court under Order 27, rule 92. 
VVhere hovvever the sale ıs set asıde not by the executıng Gourt but outside the 
executıon proceedıngs the general remedy vvill still eemam VVhich of these tvvo 
vievvs S to prevaıl mıght depend on the Privy Council Any vvayit,əmay beremember- 
ed that the English theory in regard to this matter is caseaf emğlor and that 
vvhere the purchaser Teles on any vvarranty he should prove either agıcement 
or statutory provısıon 

Even if the correct vrevv be that an auctıon purchaser can sue for a refund of 
the purchase money by the decree-hglder vvhere the sale ıs set asıde ın proceedıngs 
outsıde Order ər, rule 92, the questton vvould still arıse vyhether such refund could 
be clarmed vvrhete the yudgment-dəbtcr ıs found to have had some interest ın the 
property though it ıs not all the ınterest that vvas purported to be sold A negatıve 
ansvver has been afforded ın the case under revsevv though the reasonıng ın the 
Full Bench case of A4acha Goundan v Kottara Goundan)3, that every right should be 
capable of beımg enforced by surt vvould equaliy apply even vvhere there ıs a partıal 
failure of consideratıon from the point of vievv Cf the auction purchaser “The 
vıievv taken ın the case under revtevv stands fully supported by authority İn 
Kunhammad v Chathu?, it had been held that vvhere the pudgment-debtor had some 
saleable interest ın the property sold the Court has no yurisdiction to make an order 
under section 315 This vvas follovved in Suzdara Goğalan v Venkatavarada Ayyangar5, 
vvhıch vvas a case of a suit by an auctıon purchaser for refund of a proportionate 
part of the purchase money on a declaratıon made ın proceedings ınıtiated by a 
thırd party that the yudgment-debtor had no tıtle to an item of the property sold. 
"The same conclusion vvas reached in Shanio £handra Mukherye v. .Nain Sukhe, Sonaram 
Dass v Mohuram Dass5, .Nagalınga Chetitaı v Guürüseamı AyyarS “Vhe reason is that 
vvhen the yudgment-debtor has a saleable ınterest, hovveVer small, the purchaser 
at an executıon sale purchases at his ovrn risk and there bemg no vvarranty that the 
property vvill ansvver to the descrıptıon given ofFit the purchaser is entitled to no 
relief, if the property does not correspond to the description 


PAPARAO z? PoLı Narmu, (ıg45) 1 MLT 323 


Section 55 of the Transfer of Property Act has tvvo limbs specially directed 
at protecting the purchaser ın regard to the title vvhich the vendor is purporting 
to convey to him Sub-section r (a) lays dovrn that the seller is bound to discİlose 
to the buyer any materıal defect ın the property or ın the seller”s tıtle thereto of 
vvhıch the seller is, and the buyer ıs not, avvare, and vvhich the buyer could not 
vvith ordinarv care discover The provision contemplates a stage before the trans- 
actıon of sale is completed and according to the concluding  clause of the section 
an omıssıon to make such dısclosure is fraudulent Relef ın respect of breach of 
the seller”s duty thus rests on fraud It ıs therefore ıntelligible that vvhere the 
buyer vvas already avv-re of the partıcular defect ın tıtle at the tıme of his purchase 
he cannot complaın of non-dısclosure by the seller and reccver damages. İt ıs 
equally ıntelligible that in such cases evidence to prove the knovlledge of the buyer 
ofthe exıstence ofan encumbrance not disclosed in the sale deed does not contradict, 
vary, add to or subtract from the terms of the sale deed and does not offend agzınst 
section 92 of the Evidence Act "The ruling in Ramasuböu ber v Muihah, Kone?, 
that “vvhere the vende: buys" property vith full knovvledge that the 
vendor has not got a good title he çannot be said to be defrauded by the 
vendor ıs thus consıstent vvıth section 55 (1) (a) "The scope of the covenant of 
tıtle set out ın section 55 (2) of the "Transfer of Property Act ıs altogether different, 
Tt provides that the seller shall be deemed to contract vvith the buyer that the interest 
vvhıich the seller professes to transfer to the buyer subsısts and that he has povver 
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to transfer the same. "The vvarranty of title vvhich is thus rmplied is treated asıfıt 
had been a ferm in the contract İt vvould therefore follovv that section 92 of the 
Evidence Act vvould bar evidence to affectit, except by proofın the manner provıded 
by the openung vvords of section 55, İransfer of Property Act, namely, by provıng 
a contract to the contrary "ln the absence of anv such coutract the statutory 
covenant 1s as polneed out by Sulaman, / , mn A/ukammad Siddiq v Mühammad Nuh, 
absolute and irrebuttable Even if the buyer vvas avvare of any defect ın the title at 
the tıme of hıs purchase he may under this covenant hold"the seller responsible in 
damages, see Ram Ghunder Duttv Dütarakanath?, Basaraddı Shekh v Enadd:3, Mahamed 
Ah v Venkatağathı5, Mt Lakhöat Kuer v Durga Prasad5. "Yhe implied cövenant 
constitutes an absolute vvarranty and supersedeş the rule of caoeaf emğtor, see Raghava 
v. Samacharıar56, Kanshı am y amal Singh". "The biyer”s antecedent knovvledge of 
the defect ın tıtle does not deprive him of his right to sue for Qamages, see Su25araya 
v HRaşago$ala8, Adıkesavan v Gurünatha$, Parasıhtama v .(Muthusuamı19, .Naseal Rüshore 
v. Saryul1 - H rehef had been clarmed and vvas dependent on proof of fraud then 
knovvledge of the buyer vvould be relevant but vvhere the reltef is avvardable on the 
footıng of a convenant vvhich the partıes are deemed to have entered ınto there 
is no escape except by proof of a coniract to the contrary Any suggestıon to the 
centrary afforded by Famasubbu İyers” case1? is not correct and the case under notıce 
has yustıfably dıssented from such suggestion 


PERLAKARUPPAN CHETTLAR 2, RAMASVVAMI CHETTLAR, (1945) 1 ML .99r:1LR. 
(rg45) Mad 74a . 

As early as the days of Sır Edvvard Goke it had been vvell recognised that 
a “ payment ought to be real and not mn shevə or appcarance ”15 But it had also 
been held that a paymçnt may be made by the mere transfer of figures ın an 
account vvithout any money passıng, Eyles v £//2:14, Bedenham v Purchas15, Hills v. 
AMesnardi6 On these prıncıples, the question frequently arose vvhether the 
perıodıcal addıtıon of interest to the capıtal and its being made to carry interest at 
the stıpulated rate for the next period vvould amount to a payment of ınterest 
vvıthout leavıng ıt outstandıng 1n Zeddeev VVilhamson"7, Lord Covvan had observed 
“ The true vievv is that the periodical interest at the end of each year ıs a debt 
to be then paıd and vvhich müşt be held to have been paıd vvhen placed to the 
debit of the account as an addıtıonal advance by the bank” 0In İTz/and Revenus 
Commasstoners v Holder18, the claimants had guaranteed the payment of monres ovuing 
to a bank by a customer and had been called upon to pay the balance accumulated 
over a period of years, on the customer committing default “The clammanis paid 
the amount and sought refund of ıncome-tax on so much of the sum paıd as vvas 
saıd to constıtute the interest on the advances made by the bank to the prıncıpal 
debtor “The claım vvould be tenable only if the guarantors could be held to have 
paıd to the bank any outstandıng ınterest on the advances made by it to its customer. 
The question thus Girectly arose, vvhether the interest vvhich as betvveen the bank 
and ıts customer vras capıtalısed ın the casç at the end of each half year and carried 
forvvard ınto the next half year as prıncıpal advanced, could still be regarded as 
accıumulated interest paıd by the guarantors 1n holding that ıt could not be 
so regarded, Romer L )/ , observed . “1 .am Of opınıon that havıng regard to 
the method ın vvhich, vvith the concuürrence of the company the account vvas kept 
by the bank, the company must be deemed to have paıd each half year the accruımg 
interest by meansofan advance made for that purpose by the bank to the company”. 
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This vievv vas hovvever reyected in Pafoz v. İnland Revenue Commissionets1, vvhere the 
fiction thatın such cases the interest can by the mere process of bemng capıtalısed 
be said to have been paıd vvas held to be vvıthout vvarrant Lord Atkın remarked : 
“ "Fhe questıon is vvhether vvhen the charges are added to the existing indebtedness 
at the end of one half year and the vvhole sum brought dov as a debit item at the 
begınnıng of the next half year so that ınterest is charged or? the last half year”s 
interest, the chaıges have been paıd. The ordınary man vvould, 1 think, say that 
so far from being paıd” they are added to the ordınary ındebfedness because they 
are not paıd, and İ can see no reason vvhy the lavv should say anythıng different”, 
The observatıons ın “/o/lder”s case? vvere not approved "The English lavv vvould 
thus accordıng to Pafon”s casetl be in accordance vvith Sir Edvvard Coke”s statement 
that payment must be ?eal and not by vvay ofshovr or appearance In India, ıt had 
been laıd dovyn that”the mere cartyıng forvard ofthe amountofa loan or deposit, 
vyith the interest due thereoğ, ın the“debtor”s books though such eniry ıs made in 
the presence of the credıtor does not amount to a payment ofınterest, Eceka v /Vaiha3, 
-olhbara v Maddulat 1n Raryabba v Rachağğa5 it vvas hovvever held that vvhere 
the interest vvas calculated up to the date of adyustment and the defendants debited 
the balance so found due ın their books to the profit and losş account and credited 
itto the plaıntf”s account as addıtıonal advances and correspondıng credıts and 
debits vvere made ın the plaıntıff”s books, the adyustment bemg of a double charac- 
ter, ıt vould amount to a payment of ınterest . Thıs vievv may be regarded as 
proceedıng on the theory of an agreement betvveen the partıcs to so regard the 
ınterest, the adyustment bemg bılateyal and not unilateral 7z Palamabba Mudahar v 
“Varayana Aşyar", the principle laid dövrn in /o/der”s case?, vvas follovved by the learned 
dTudges In vtevr hövvever of the non-acceptance of that prınciple by the House 
of Lordsin Patfor”s case,lin the case under revlevv Palanzabba Mudalıar”s case vras con- 
sidered to be no longer good lavv and it vvas laid dovrn thatithe fact that interest vvas 
added perrodıcally to the prıncıpal sum outstandıng and made to carry interest 
at the stıpulated rate cannot be deemed tantamount to payment of such ınterest 


RAMUDAMMA o, Kası Namu, (ı945) r ML İl. 396. 
The rule oflavv is vvell establıshed that it is enturely vvithin the diseretion of the 


r” cıvıl Court to grant a deçree for the restitution of conyugal rıghts It is equally 


vvell establıshed that vvhatever cannot be the subyect of an agreement betvveen the 
partıcs cannot be the subyect of arbıtratıon "Thus the question vvhether a marrıage 
is null or vrhether a marrıage should be dıssolved cannot be referred to arbıtratıon, 
see Soz/leux v Herbstt, Bateman v. Ross8, Hooğer v Hoober?, VVilson v V/:/son190, Besant 
v V/oodtııHariv  Hart12, Calhill v. Calhill18 For, any agreement betvveen the partıes 
in regard to such matters vvould be opposed to public poliey. İn this context 
the question has occasıonally arısen vrhether it vvili be open to a Coürt to refer to 
arbıtrators any matter ın dıspute ın a suut for restıtutıon of conyugal rıghts Sec- 
tion 21 of the Arbıtratıon Act, 1940, lays dovvn ..“ VVhere in any suit all the partıes 
interested agree that any matter ın dıfference betvveen them ın the suıt shall be 
referred to arbıtratıon, they may at any tıme before yudgment is pronounced apply 
in vvrıtıng to the Court for an order of reference”” As vvill be seen the language 
of the section 15 very vvıde and empovvers the Court to refer “ an? matter ən difference”" 
betvveen the partıes to the suit to arbıtratıon provıded the partıes are agreed “The 
section reproduces ın substance the provısıons ofpara 1, schedule 2 to the Civil 
Procedure Code Tn /44/Za v Sardar18, follovving an earlier decision of the Court 
in Zrav Dina185, it vvas held that the question ofrestitution of conyugalrıghts cannot 
be referred to arbıtratıon and the matter must be decided by the Court itself The 
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same vtevv had been taken ın Zalaöatu v Prabhu Dual1, and .Nathu v Sarnum?. m 
Hura v Dina$, the partıes vvere minors and as the Court took the vtevv that their 
ınterests vvere not properlv safeguarded by the trial Court vvhen it referred the suit 
to the decısıon of the arbıtrators, the Court could naturallv set asıde the entire 
proceedmgs In Ep .Varam”v Mt .Nandran3, (he Chief Court of Oudh took the 
vlevv that ıt vvouldi” be competent to the Court to refer on agreement betvveeen the 
partıes to the decısıon of arbıtrators the questıon of restituton of conyugal rights, 
It vvas pomted out that it has novrhere been held that a suit for restitution of conyugal 
rıghts ıs not such a suit as comcs vuthin the purvtevv of para 1 of schedule 2 of the 
Civil Procedure Code and cannot be referred to arbıtratıon even vvhere all the 
partıes ınterested thereın agree to have the dıspute settled by arbıtratıon, and that 
there ıs no provısıon of lavv excluding such suzts from: the scone of schedule ə ofthe 
Code Tt vvas further poınted out that the funçtiön ofthe Court to grant or refuse 
to grant a decree for restıtutnon cannot on reference go arbıtratıon be said to be 
delegated to the arbıtrators, masmuch as the Court has ample povvers to remit the 
avvard to the arbıtrators for reconsıderatıon or to refuse to make the avvard a 
decree of Gourt (İt vvould follovv that ın the absence of an express provision to 
that effect therc is noerecason for holdıng that para I of schedule 2 of the Code, 
and ıts present counterpart section 21 of the Arbıtratıon Act does not empovver 
the Court to refer to arbıtratıon a matrımonıal dıspute forming the subyect of: a 
sur before ıt, vvhere the partıes desire such a reference “The case under Tevltevv 
has adopted thıs vtevv and ıs thus in consonance vvith the vievv of the Oudh Ghicf 
Court though opposed to that found ın the sLahore decısions 


TAGANNATEH SOVVCAR 2 SRIPATHI $2ABU, (1945) 1 M.İ. 476 

An ınterestıng question bearıng on the İsability of a mörtgagee in possessiorr 
fell to be decided in this case A pulsne mörtgagee had gone into possession of the 
properttes vvith the consent of the mortgagor undertakıng to clear off prior encumb- 
rances "The arrangement vvas that “ he should collect the rents and profits, pay 
all taxes and maıntenance charges out of his collections and appropriate the 
surplus to the amount due under hıs mortgage”” The mortgagee failed to clear off 
all the encumbrances and vvould not account A suitfor redemption vvas thereupon 
filed by the mortgagor "The mortgagee had paıd off only one of the prıor encum- —— 
brances and ıt vvas found thatethe monıses collected by the mortgagee under the 
arrangement made vvhen he vvent ınto possessıon vvere more than sufliceent to meet 
all expenses and to pay him the amount due under his ovn mörtgage İn regard 
to accountıng, the questıon arose vvhether any interest vvas allovvable on the col- 
lections vvrongfully vuthheld by the mörtgagee “The Interest Act has been held 
to leave ıt open to the Court to avvard interest vvhere it vvould be equrtable to 
recognıse a claım therefor, see Aiökoya v KunhikoyaS According to Halsbury”s 
Lavvs of England (vol 98, p 176, and edition) cases of mörtgagor and mortgagee, 
and debtor and credıtor vvhere the former ıs ın a fiducıiary position to the latter 
are of that descrıptıon İt has been generally held in İndia that the mortgagee ıs 
lable to pay interest on the surplus amountən his hands though there are conflıcting 
dıcta regardıng the point of time from vvhich it is payable, vvhether from the time 
the debt arıses or from the tıme of the filmg of the suit for redemptuon, see Z/a/z 
Abdul Rahman v Han .Noor Mahomed6, Bhaya Lal v Mohammed Hakim", anan v. 
“7anoyı8 Tn İsmail Hasan v Mahdi Khan$, it is no doubt held that no interest s 
payable on the surplus amountvvhich had been vvröngfully retaıned by the mortgagee 
till the date of the ınstitution of the suit ,This decision does not hovvever allovv for 
the fiducıary posıtıon analogous to that of a trustee v”hich the mortgagee vvho 
has gone into possession vvith the consent of the mortgagor occupies, İt is hardiy 
open to doubt that the prınciples underlying sections gö and gö of the TTrusts Act 
vvould be applıcable to hıs case and the case under notice constitutes a clear recog-- 


nıtıon of such applıcabılıty 
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MANICKA NADAR 2. ARUMUGHA SUNDARA SATHIA GNANA PANDARASANNADHI, 


(1945) z ML) 7. 


This case decides that, in respect of a usufructuary mortgage, the period fixed 

(or redemption mnust govern the rıghts and relatıons öf parties mn the absente of a 
contract to the contrary, and that if one party faıls to fulfil the oblıgations ımposed 
upon hım the other party vvill have to pursue hıs remedies in damages only but 
cannot avoıd the transactıon itself (Onthıs matter there has beeh a certaım amount 
of conflict of yudicial opinion Tn Subba Rau v Devu Shetiyl, A had mortgaged his 
land to 8 for Rs 8oo , under the terms of the mortgage B vvas to pay Rs soo in 
discharge of a prevtous mortgage executed by 4 in favour of C and the rest of the 
consıderation vvas to be adiusted for other purposes ə B did not discharge the 
prevıous mortgage and C recovered the money from A İt vvas held that, m the 
circumstances, 4 could cancelethe contfact of mortgage vvith 5, ovving to 5”s conduct, 
but subiect to the repayment of the consıderatıon he had from 5 vvth interest 
thereon and that it vvould not be open to 8 to treat the mortgage as one in force 
vvith all its strpulatıons operating to the extent of the consideratıon paild Muttu- 
svvamı Ayyar, / , observed “ TUnder section gg of the Contraçt Act, the mortgagor 
vvas entıtled to cancel the contract of mortgage on the ground that the mortgagee 
ın contravention Of his agreement incapacıtated himself from performing it m tits 
entırety ” In .Varasımha Rao v Seshayya? a similar vievr is to be found İn that 
case, the transactıon vvas by vvay of a usufructuary mortgage for 55 years and the 
mortgagee vvas to make certamn payıments to the mortgagor every year for berız, 
ece İYhe mortgagee vvho had gone into possession commiütted default and the 
mortgagor sued for redemption Devadoss, )/ , cıted the observations of the Prıvy 
Council ın Bğöaktamar Begum v Fkessaımıd. Khaunum8—" Ordinarıly and in the absence 
of a special condition entitling the mortgagor to redeem duyng the term for vvhich 
the mortgage ıs created, the rıght to redeem can only arıse on the expiration of the 
specifled period But there is nothing in lavv to prevent the parties from making 
a provision that the mortgagor may dıscharge the debt vvıthın the specifed period 
and take back the property.””—but vvent on to hold that “ ın a case lke this, 1 think, 
a Court of equity ought to give relief to the mörtgagor and allovv him to redeem 
” property before the expıry of the term.” "The Allahabad Hıgh Court also took 
the same vtevv in one of its decısions, Chhotku Rai xç Baldeo Shukul” in that case 
there vvas a mortgage by vvay of condıtıonal sale for Rs 599-15-o0 and the term 
vras 10 years Only Rs. 5o-15-o vvas actually paıd, the balance being left vrrth the 
mortgagee for payment to prıor ıncumbrancers "This vvas not done "he mort- 
gagor sold the property and hıs assıgnee sued for redemption before the expiry 
of the ten year period İt vvas held that on equitable grounds redemption should 
be alloveed. "The learned YTudges said : “ It seems to us that if under the circum- 
stances of the present case the defendants . . are allovved to remain in pos- 
session of the property over the full period of ten years taking the profits and allovving 
the ınterest on the prıor ıncumbrances to accumulate, the plamtıffs vvill be vvithout 
any proper or effectual remedy (İt is dqubtful vvhether a suit for damages could 
possıbly be brought at the present tıme and at the exprration of the perrod of ten 
years ıt vvill only be an effectual remedy if the defendants . are sufficiently 
good marks for damages. VVe think that on equttable grounds the defendants 
not having performed vvhat vve deem to be a most essential part of the contract 
so far as they are concerned, the plğintifis ought to be allovved to redeem the pro- 
perty before the expiration of ten years ) En ğassant ıt may be mentmoned that 
this rulıng had faıled to notice an earlter decision of the same Court to a contrary 
eflect in Paslək Zal v Ram .Naramn5 “Redemption möreover vvas permitted on eqüit- 
able considerations and on the prınciple of section go of the Contract Act. Both 
these grounds are thin and open to criticism In these cases the stage Of contract 
is already passed and the transaction has resulted in a conveyance. Section 9 of 
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the Contract Act cannot therefore apply. In Velayuiha Chetiy v. Govindasıyamt 
Nöuckenl it vras pointed out that after conveyance the vendec is entitled to possession 
accordıng fo the Transfer of Property Act and the unpatd vendor has onİya charge 
on the property, vvhich hovvever does not mean that if the vendee sues for possession 
ıt can be vvithheld until he pays the purchase möney-and that the vendor ss entitled 
to retain possessıon İt vras also held that there is no scope for the application of , 
any equrtable,doctrıne in face of the clear provisions of ih€ Act. "The same con- 
clusıon vvas reached in E?esinamma v. Malı? vvhere it vvas lad dövvn that the unpaid 
vendor”s İen ıs only a charge and not a possessory lien and that the Ceurts cannot 
give relef to mıtigate or suspend the consequences laid dövvn by the statute, the 
"Transfer of Property Act, That ıt vvill make no difference if the conveyance is 
not a sale but only a mortgage is recognısed in Rashık Lal ve Ram .Narain vrhere it 
vvas held that ıf there vvas execution and registration of a mörtgage, the fact that 
a part of the mortgage money as specifted if the deed of mortgage has not been 
paıd neıther renders the mortgage ınvalıd nor entıtles the mortgagor to rescind 
it at his option İt is true that under the Act m a sale, in the absence of a contract 
to ihe contrary, the ovvnershıp of property passes from the vendor to the vendee 
as soon as the sale "deed ıs registered and that neither delivery of possessıon nor 
payment of prıce ıs a condıtıon precedent. But the definıtıon of a mortgage in 
sectıon 58 shovvs that a mortgage ıs not a mere contract but is a conveyance ofan 
interest in land It follovvs that no sooner a valıd mortgage deed is registered, an 
interest in the mortgaged property vests ın the mortgagee in the absence of a contract 
to the contrary, notvvıthstandıng that the mortgage money has not been paıd. Non- 
payment of the mortgage money does not render the mortgage invalıd. Section 89 
of the Contract Act can have no appiİcation for the simple reason that it deals vth 
contracts only and not vvith transfers. In the absence therefore of a contract that 
no interest ın the mortğaged property shall pass vvıthout the payment ofthe mortgage 
money it ıs difficult to accept the viev” propounded by Muttusvvami Ayyar, 1., in 
Subba Rau v Devu Shettiy $. Section 4 of the Transfer of Property Act does not put 
an end to the vital dıstinction betvveen a contract and a transfer of an ınterest in 
land, for ıt only enacts that the chapters and sections of the Act vvhich relate to 
contracts shall be taken as part of the Indian Gontract Act. More or less the same 
İyne of reasoning is adopted by the learned yudges in Kandasıcamı Piıllat v. Ramasınamif ə, 
Mannadı5— "That vvas a case OT lease and under the terms of the lease deed there 
vvas a demise of land and the lessee had undertaken to pay a, debt of the lessor 
secured on the lands The lessec dıd not do so and the lessor had to execute a 
usufructuary mortgage to satisiy the debt. "Thereupon the lessee brought a suit 
to recover possessıon of the land demised İt vvas pornted out that a İease is not 
a mere contract but ıs the transfer of an ınterest ın immoveable property and the 
rıght of the lessee to be put ın possesston arises from the vvords of the demıse vvhich 
impiy that the rıght to possession is granted to the lessee and the lessor is not entitled 
to refuse to give possessıon unless the lease document provides that the lessee is not 
to have possession till the fulfilment of certain conditions precedent, "The argument 
founded on the applıcabılıty of section ğg of the Contract Act vvas reyected on the 
ground that that section applies only to a state of things vvhere there isa ser1€s Of 
executory promsies on both sides and that so soon as one part of the obligation 
has been performed by a complete transfer of the property ın question that section 
ceases to have any applıcation. Adverting to the vıevv found in Cölotku Rai v. Baldeo 
Shukul6, Coutts "Lrotter, 1., remarked : “ all I can say is that 1do not understand 
it as reported nor do 1 gather upon vhat prınciples the learned Pudges proceeded.” 
"The conclusıon in the case under revtevr is in accord vvith the later pronouncements 
of the Madras Hıgh Court and the earlier rulıng of €he Allahabad High Court in 
Rashık Lal v Ram .Nardin3, "“ 
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NALLA GOUNDAR z. KRISHNASVVAMI NArcKER, (1945) 2 M.L. 198 


The constructıon of €lause (2) of section 74, of the Registration Act came up 
in this case vvhıch decıded that the phrase “ requımrements of the laxv for the time 
being ın force ” ın that clanse has reference only to the requırements of the Regiıs- 

.  tration Act or of any statutory provıision vihich the Legislature has said shall be 

. — Tegarded as bemg supplemental to the Registration Act, It cannot be disputed 
that the vvords “ lavv för,the tıme bemng ın force ” are vvide enough to take ın any 
lavv vvhıch has reference to registratıon uünless there is anythıng in "the context to 
suggest a restrıcted meanıng. No doubt section 4 of the Transfer of Property Act 
provıdes that “ sectıons 54 paragraphs o and 8, 59, 1O7 and 1ə8 shall be read as 
supplemental to the Indıan Registration Act, 1go8” Such a provison can 
no more operate as a poınter tliat its only lavvs declared to be supplemental to the 
Registration Act that are to be consıdered by the Registrar under section 74. (2) 
than the provısıon ın section 4 of the Specific Reltef Act, for example, that “ except 
vyhere ıt is hereın othervvise expressly enacted nothing in this Act shall be deemed 
to affect the operatıon of the Indian Registration Act on döcüments ” could be 
taken as layıng dovrn that vvhere a rule of construction of that type ıs not expressly 
enacted ın any enactment, ıts provısıons shall be ignored by €he Registrar even if 
they had advertence to regıstratıon of documents “The reasonıng of the learned 
Tuüdges in the case under notice that the Registrar need not take mto consideration 
the requırements specıified ın section 145 (2) of the Estates Land Act, sınce the 
Legiıslature, if it had intended to provide differently vvould have inserted a clause 
makıng that provısıon a supplement8l provision of the Registration Act as it did 
in the case of the Transfer of Property Act, ıs not, vvıth respect, cıther conclusive 
or compellıng. The next argument of the lcarned İludges ıs that inasmuch as it 
may happen that the transferor may not yoın ın the applıcation for regıstration 
and the transferee may therefore have to move the Collectqe and obtaın hıs orders, 
a period of more than four months mıght vell elapse from the date of the transfer 
vvith the result that the Regıstrar vvillbt precluded from thereafter recervıng the docu- 
ment for registratıon. Tvvo observatıons fall to be made. One ıs that the proceedıngs 
before the Collector bemg summary need not take much tıme Secondiy, the 
possıbılıty of hardshıp ensumg cannot yüstify an abrıdgment of the meaning of 

ə “vvords, vvhere no ambıgurty exists, 1n the Registration Act itself, there are provı- 
sions employıng sımilar language, vvhere the £rzmaefZcee construction vvould alone 
be the proper constructıon. “Thus section go (Iı) (c) states that nothing ın the Act 
shall be deemed to requrre the registration of any “ döcüments vvhich under any 
lavv for the time being in force are filed periodically in any revenue office ” etc. 
İt is clear that the expressıon “ any lavv for the tıme being in force”” vvuill cover 
all lavvs vyhatever, vvhether made a supplemental provısion of the Registration Act 
or not, if they had to do vvith the filing of docüments in any revenue office periodı- 
cally. Sımılarly the reference ın section g9 to“ the lavv in force for the tıme being 
as to summons ” etc., vvill take in lavvs like the Civil Procedure Code though there 
may be no provısıon that the Civil Procedure Code is to be regarded as supple- 
mental to the Regıstratıon Act, ə 


The vvords “ lavv for the time being ın force ” and sımılar expressions occur 
at different places ın the Indian Contract Act and ın other enactments and have 
come up for yudıcial construction. Section 21 of the Gontract Act refers to mıstakes 
as to “ any lavvın forceın British İndia,” The vvords “ any lavv ” occür in section 29. 
Sectıon 25 alludes to the “ lavv for the time in force for the registratıon of documents.” 
Section 28 uses the expression “ any lavv mi force for the tıme bermg as to references 
to arbitration ” Likevnse section 4 of the Trusts Act uses the vvords “ any lavv.” 
İt can haydly be dısputed that ın all these cases the vvords vvill take colour from 
the context and vvill have to be understood ın thfir plam and literal sense unless 
a different intention is expressed or is implicit, Tuürning to the decisions, the vvords 
“ any lav” ın section 28 of the Contract Act have been held ın Ramamurtby v. 
Gobayyal to cover the provisions of the Indian Limitation Act. But ın Hukum 
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Chand Osual v Taharunnessa Bibi), vrhere the question vvas vvhether an agreement 
to gıve time Tor satisfactıon of a yudgment debt, entered ento vvithout the sanction 
of the Coul, vas opposed to section 257-A of the Civil Procedure Code and therefore 
voıd under" section 28 of the Contract Act, it vvas held by Princep and Ghose, H, 
that “ the vvords “ any lavv ”as mentıoned ın section 28 of the Contract Act, . . 
refer to some suöftanle lavv, and not to an adyective lav, such as the Procedure 
Code s.”” In V” VZ. Broucke v, Rayah Saheb Mohan Bikram Shab?, Ghitty, / , remarked 
that the expressıon “ requımrements of the lavv for tic tıme being ” in section 74 of 
the Regıstratıon Act refer to requmements “ün the manner generally, prescribed 
by the Act.” "To take that observatıon as suggesting that it is only those provisions 
ın enactments that are declared as supplementfal to the Registration Act that should 
be regarded under section" 74 vill be a debatable inferençe. On a, balance of 
consıderatıon it looks as if the more satısfactory constructton of the vvords “ vvhether 
the requırements of the lavv for the tıme beıng ın foree have been complued vuth” 
ın section 74. clause (2) vvould be “ vvhether the requirements of app /azo vvhich had 
reierence to registratıon”” have been complued vvith, 1t vvould, in that vievv, 
follovv that the provısıons of section 145 of the Estates Land Act also vvill have to be 
regarded by the Regyustrar under section 74. of the Registration Act, 


SURYANARAYANA 2, THE PnovıxcE oF MADpRAS, (ig45) 2 M.L İ. 7 (F.B) 


Section 6 (1) of the Land Acquisıtion Act  enacts that on bemg satısfied that 
any parücular land ıs requrred for a public purpose the Provincial Gövernment 
shall make a declaratıon to that effect provığed the compensatıon to be avvarded 
for the compulsory acquısıtıon of such property is to be palıd göol)) or ğarib out of 
publıc revenues or some fund controlled or managed by a local authority. "The 
expressıon “ vvholly or partiy ” has on more fhan one occasıon come ın for yüdicial 
constructıon. Not ınfiequentily ıt has happened that out of the amount payable 
as compensatıon to the ovvner of the property, a trıflıng sum, such as öne€ anna, ıs 
alone paıd by the Government İn such cases the question has arısen vvhether 
the acquısıtıon ıs 2ong £ide at all, "TVhe vvord “part” according to the Dictionary 
means “somethıng less than the vvhole”, “a portıon,” “a fraction,” “a member or 
essentıal part of a vvhole,” It vvould seem that an infinitesimal or small portion 
may not vuth propricty be regarded as “ part.” "The vvord “ partıcİc ” is used asə 
approprıate to sıgnıfy “ a little part” or “ a very small portion”” İf the vvord 
“ partly ” ın section 6 is to be understood ın the sense of the Dictionary exposition, 
the questıon mooted suöza vvill be susceptible of a negatıive ansvver, İn Cöağderion 
V GCave5, a case of copyright, ınvolving ihe interpretatıon of the vvords “ or part 
thereof,” ın the Dramatıc Copyright Act, $ and 4, VVıllams İV, c 15, section 2, 
Loid O”Hagan observed . “ "The question in every case müst be one of fact .. “ part” 
ıs not necessarıly the same as “ partıcle” and there may be a takıng so minute in its 
extent and so trıflıng ın its nature as not to ıncur the statutable habılıty ” And 
accordıngly the House of Lords vvere disinclined to countenance a meanıng that 
vvould make a part a partıcle and they observed that the vvords should be reason- 
ably construed as meanıng some part thatevvas substantıal and material,5 More or 
less the same vievv vvas expressed by Collins, M. R., in Zondon and İndia Docks Go, v. 
G E Ralvsay €? Mudland Raılısay), vrhere he held that the vvords “ part of a con- 
tınuous line” of railvvay commüunicatıon in section 25 of the Raiivvay and Canal 
Traffic Act, 1888, does not mean “ a mere ınfinıtçsımal part, but a part vvhich vvould 
be substantally treated as a part of the transıtus betvveen tvvo given places”” "The 
English decisions are thus in line vuth the Dictionary exposition of the term “ part.” 
In Ponnma v Secretary of State for İndia" it vas argued that the provısion in section Ö 
of the Land Acquısıtıon Act that the compensatıon shoyild be paid vholly or partiy 
out of publıc revenues vvas ıntended to be a test of the good faith of Gövernment 
and that a payment of one anna out of a sum of Rs. 8,352-5-o, the compensatıon 


ı, (1889) ILR r:6 Cal soq 4 See also Vi/a/ter -v Stemkopfi, (1892) 3 Ch, 
2. (1909) ıq, CVVN ıs. 489 
98. (1078) 3 A.G. 483. Bə əs) ı K.B. 566 at 589. 

6. (ıg26) sı M.L.I. B38. 
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avvarded, z.c., 1/gooooth part, by Government, vvas not a real and 6oza /ide compluance 
vvıth the terms oi the secupn. The contentıon vvas upheld on the authority afforded 
by the English decisions, "his vievv vas hovvever dissented from. in Senga VVazceken 
v s$ecretary of State for İndial, vvhere also Government had paid only one,anna out 
of Rs. 6oo the amount avvarded as compensatıon, from the public revenues. Odgers, 
1. remarked : ““ İt is difficult to state vvhere a “ partıcle” vvoukl end and “ part” 
vvould begin of this sum. of Rs, 6oo, İtis true an anna asa very small part of Rs. 6oo. 
But nevertheless ıt is apart,.” Madhavan Naır, /., the other learned hiudge observed : 
€ It is true that on€ anna ıs a small part of Rs. 6oo , still it cannot be deneed that 
ıtıs part o”that amount Ifone anna ıs not to be consıdered as a partofthe amount 
for the purposes of thıs provıso, then dovv are vve to find vvhat portuon of it vvill form 
a, part of ıt to satısiy the meaning of the vvords ın questipn in the proviso ? İfthe 
Legislature intended £hat a substantıal poruon of the compensatıon should be paid 
out of the publıc revenue then ıt vvould have used appropriate language to convey 
thatıdea”” VVith great respect, the latter remark ıs almost like begging the question. 
Accordıng to the Dictionary, “ if a very small part”” as Odgers, ) , and “ a small 
part ” as Madhavan Nar, ) , descrıbed vvas alone paıd, the approprıate vvord to be 
used is “ partıcle,” and ıt is only vvhere something more than a ““ partıcle ” vvas 
paıd that ıt could be said to be paid ın “ part ”” out of the public revenues. Such 
user ıs also ın consonance vvith ihe English precedents İn the case under revievv 
the Full Bench preferred to affirm the vıiev taken ın öSenga /Vazcken”s case1, In the 
Full Bench case the Government had only contributed one anna to the compensatıion 
of Rs. 77-r0-o avvarded. Notvvithstandıng this preference, there is much that can 
be saıd ftor the vtevv that has been reyected. 


———-: 
Anı MAHOMED ADAMALLI x. EMPEROR, (1945) 2 M.L İl. 36 


This decision is yet another pronouncement by the Tuficial Committee on the 
lavv of contempt. İt is vvell setrled, that yurıisdıctıon in contempt is special and 
extraordınary. "The G(Court acts ın öreə manu “Vhe exercise of the yurisdiction 
may be open to the charge of arbıtrarıness. İn İn re Ezl/anger, Costa “İtıca v. Erlanger?, 
Sır Geosge fessell, M.R , indicated that, sınce the remedy of commüttal for contempt 
of Court ıs arbıtrary and unlimited, it should be most yealously and carefully vvatched 
and should only be exercısed vvith the greatest reluctance and the greatest anxıety 
on the part of yudges to see vrhether there is no othör mode vvhich is not open to the 
obyection of arbıtrarıness vvhich can be brought to bear upon the subyect. The 
reassurance by the Pudıcıal Committee in the case under notice that “"Their Lordships 
have no desire to lessen the standard of care and circumspection to be observed by 
all Courts before exercısıng their yürisdiction to commiüt for contempt ” is entirely 
vvelcome, "The qualıficatıon hovvever vvhich the Board has made vvill:in a great 
measure leave a large margın of discretion to the Pudges .Ağroğos of the argument 
that the Court cannot commuıt for contempt if there is any other remedy, the yudıcıal 
Comumuttee characterısed ıt as novel and unsupported by authority. İt is true 
that such an argument vvas urged ın R v. 42xon3 butdıd not prevaıl, Tüheir Lord- 
shıps polmt out that the fact that there İs another remedy available ıs no doubt a 
matter for the Court to consıder vvhen exercısıng ıts dıscretion vvhether to commit 
or not to cominl:, but vill not affect the existence of such povver ör its exercise in a 
proper case, as vvhere speed ıs desırable and there ıs / necessity of ensuring that 
the orders of the Court are obeyeds VVithout in any vray challenging the cörrectness 
Of the statement as to the exıstence of the povver, the matter may perhaps be put 
ın a slightly different form, vez., that tİfe Gourt vull not except in extraordınary 
cases permıt the yurısdıction in cöntempt to be invoked vvhere there exists another 
remedy, . Lavvyers are for mstance famılıar vuth the principle that the Court vuli 
not ıssue vrrits ın (he nature of ceriorarı etc., in cases vvhefe another remedy may be 
open to the party to secure redress of hıs grevance. A sımilar self-imposed restraint 
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may operate ın the field of contempt lavv as vvell, In the vvords of Lord Goddard 
ın Parshram Detaram Shamdasanı v. King-Emğerorl, “ Tt isla pövver vvhıch a Court 
must of necessity possess ş its usefulness depends on the Visdom and restraint vvith 
vvhich it is exercised.” 


ApPA RaAo z “GoPAL Doss, (1945) 2 M.L.). 369. 


A short and interesting: point fell to be decided in £İfis case, namely, vhat 
dıfference exısis betvveen an authority to sell and af authority to find a purchaser 
conferred on an agent No doubt it vould be primarıly a question of construction 
Of the actual terms of each povver. There are hovvever certaın legal prınciples 
vvhich come in handy in regard to the assessment of”the question,, Tt is settled lavv 
that an authority conferred ın general terms şs cohstrued $o permit actıng only 
ın the usual vvay and according to the ordunary course of business, İt is equaliy 
settled that povvers of attorney should be stsıctly pürsued and are construed as 
gavıng only such  authority as they confer expressly or by implicatıon, see Bryant 
v. La Banque du Peuğle?. An agent .employed to find a purchaser has been held 
to have impled authorıty to describe the property and state to an intending purchaser 
any facts or cırcumstances vvhich may affect its value, AZullens v. Müller3. Even an 
estate agent vvho ıs ınstructed to find a purchaser for a certaın property vvill have 
no authority to enter ınto a contract for the sale of the property, because ıt is not 
usual for such agenis to enter ınto contracts on behalf of their prıncipals unless 
expressiy authorısed to do so, thermr düty bemg merely to submit to their principals 
any offers, v”hıch may be made to them, Cöddbifin v. Moore3, Hamer v. Sharb", Thuman 
v. Best8, Pror v. Moore", VVilde v. VValson8, Carney v. Fasr3, Fen cock v. Bromley19, Keen 
v. Mear11, As pornted out by Mookerpə, /., ın Durga Charan Matra v. Raşendra .Narain 
Sınha33, there is a substantıal difference betvveeh an authority to sell and an authority 
to find a purchaser : ““şuthorısıng a man to sell” according to Buckley, ) , means 
“ an authority to conclude a sale . authorising. him to find a purchaser means less 
than that— ıt means to find a man vriling to “ecome a purchaser, not to find hım 
and also make him a purchaser,” Rosenbaum v. Belson13. In the case under notice 
their Lordshıps found that the authorıty given to the agent vvas not to negotiate and 
refer back but to negotuate and complete the contract and ın that vievv it vvas held 


that ıt vvould be competent to the agent to conclude the sale 
ə 


ABERNEATHY GREENVVOOD g. HiLDRED GREENVVOOD, (1945) 2 M.L /. 389. 

In the vvords of the learned Chief Tustice “ this case is unparallelled and it 
raıses an important question oflavv,”  Section 7 ofthe Divorce Act provides : “Subiect 
to the provısıons contaıned ın this Act, the Hıgh Courts and District Courts shall 
ın all suits and proceedings hereunder, act and give reltef on principles and rules, 
vyhıch m the opinion of the said Courts are as nearly as may be, conformable to the 
prıncıples and rules, on vvhich the Court of Divorce and Matrimonıal Causes in 
England for the time beimg acts and gives relief.”” Under section 19 of the Act, 
a petiton prayıng that the petitioner”s marriage may be declared null and voi 
may be decreed on the ground that the former husband or vufe of eıther party vvas 
İving at the tıme of the marriage and the marriage vvith such former husband or 
vvife vvas then ın force, 1n the case under notice, the petition vas by the vvfe 
and a declaratıon of nullity vvas sought on thç ground that at the time of her 
marrıage to the respondent on the gth YVune, 1938, his first vuife vvhom he had 
marrıed on 1oth September, ıgıg, vvas still alıve and the marriage vvith her vvas 
subsıstıng. “The burden of proof obviousiy lay upon the petitioner of establıshing 
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these facts, V/v//fam “Hudson v. Mrs, VVebster1, She failed to prove the facts. She 
hovvever claimed that she could press into service the presumption “arısing under 
section 107 of the Evidence Act, According to that section, vvhen the question 
is v”hether a person ıs alıve or dead, and it is shovvn that the person vvas alive vvıthin 
go years, the burden of provıng that the person vvas dead is on him vvho affirms 
It. İn the case under notice, the first vvife having been alıve "admıttediy viithin 
qo years, the burden of,proving that at the time of his marriage vvıth the petitioner 
she vvas erther dead or that the tnarriage vvith her vvas not subsistmg vvould therefore 
He on the.respondent. Since the Evidence Act ıs a code vvhich not only defines 
and amends but also consolidates the lavv of evidence and applies to all yudicial 
proceedings ın or before any Court”the rule in section ro? shifting the burden of 
proof vvıll ğrüma facie pperate " Section 107 is hovvever to be read subyect to section 
108 vvhich lays dov : “ Provided that vvhen the question is vvhether a man is alive 
or dead, and ıt is proved tİfat he has not been heard of for seven years by those 
vvho vvould naturalİy have heard of him if he had been alive the burden of proving 
that he is alıve is shıfted to the person vvho affirms it” In the case under revievv, 
it vvas found that the respondent had not heard anythıng of his first vvife after 1923. 
There vvas a son of that marrıage and at least for the sake of the boy the husband 
mıght be expected to hear from her had she been alive İt vvas also clear that 
she had no other relatıves Tn the cırcümstances it vvould be döing no violence 
to trcat the husband as a person “ vvho vvould naturally have heard of her,” though 
she had left him of her ovvn accord Tn the case under notice, the decision is not 
hovvever based on this ground. Itevvas held by the Court that the provisions of 
section 107 of the Indian Evidence Act must be ıgnored as it is in conflict vvith the 
provısıons oftthe Divorce Act. İt may, vitheespect, be pornted out that the position 
ıs debatable Grantıng of reltef veğuld no doubt depend on the substantıve lavv, 
Declaration of nullity cannot be had unless the first vvıfe avas shovvn to be alıve at 
the time of the second marriage But hov is that fact to be establıshed ” 1t may 
be done either by direct testımony ör by vvay of mference from admıtted or proved 
facts Both ourses are permissible And ıt concerns the domain of adiective 
lavv, Such adiective lavv ıs provided in respect of “ a// yadıcıal broceedings in or before 
any Court” by the Evidence Act (see sectıon 1) No reservatıon is made in regard to 
divorce cases İtis also vvell to remember that the Evidence Actıs a later enactment, 
The fact that in English lavv there is no presumaption corresponding to that in 
section 107 can hardiy be material Even section 7 of the Divorce Act provides 
for relief being given ““ as nearly as may be ” conformably to the prınciples and 
rules ın England. "The common lav ruüle in England as to inadmissibilıity of the 
testimony of spouses as to non-access and consequent illegitimacy of the child 
has been considered in a number of decisions in Madras to be inapplicable ın this 
country ın vievr of the provisıons of the Evidence Act, .7ofn Home v Charlotte Hotoe, 
Purna Hanumantha Rao v. Ramachandrayya$, etc And there is no reason v/hy in the 
case of the provisions of section ro? of the Evidence Act a different course should $ 
be adopted and the section ignored because there is no rule in England corres- 
ponding to that section. o 


İn re BHUPATHIRAYU RAMARAVU, (1945) 2 M.LT,. 4o?. 


Section rıq of the Evidence Act lays dovr: “The Court may presume the 
existence of any fact vvhıch ıt thinks lıkely to have happened, regard being had to 
the common course of natuyal events, human conduct etc , ın their relation to facts. 
Illustration (a) states that a man vvho is in possession of stolen goods soon after the 
theft is either the thief or has received the goods knovving them to be stolen, unless 
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he can account for his possession. The question that fell to be considered in the 
above case vvas vvhether such a presumptıon could be dİlayyn agaınst a born deaf 
and dumb, mute vvho vvas found ın possession of stolen göods shortly after the 
theft. Tt ıs clear that the ptesumption under the ıllustratıon can arıse only if the 
person cannot ac€ount for hıs possessıon Accounting can be contemplated only 
vvhere the person called upon to account is m possession of zeasonıng faculty 1Ifhe 
cannot descrinfinate betvveen rıght and vrrong he cannot apprecıate the sıgnıficance 
Of vhat he is requrred to account for In Coke on Lıttleton, 426, ıt is"stated that 
“A person born deaf and dumb, or born deaf and blind vvas to be presumed to be 

-an idiot. Likevvise in the qüs civile it is laid doyvn "“ Lunatics too ş the deaf and 
the dumb, etc , must have curators givenstoihem, for they cannot dırect their ovvn 
affaırs” "That abılıty to understand the qdestions put ıs a sıne qud nön to any 
inference bemg dravn from the conduct of the person ınterrogated adversely to 
hım, is also consistent vvith section 118 of the Evidence Act, that a person vvill not 
be competent to testufy if he ıs prevented from understandıng the questions put to 
hım or from giving rational ansvvers by reason ənter ala disease, vihether of body or 
mınd, or any other cause of the same kind Tt has been held that ven a vvitness 
is so deaf and dumb that it ıs ımpossible to make him understand the question put 
to him he cannot be a competent vvitnoss, Venkaztan v “Emgeror.1 VVhere a 
person ıs born deaf and dumb it ıs not possible to commüunicate vith him 
effectively and ıf he cannot understamd vvhat he ıs asked and therefore cannot 
afford any explanatıon it vvould altogether be contrary to the prıncıples of natural 
ustice to dravv any mherence against him The  conclusion in the case under 
revievv that ın the cırcumstances the convictiqm of such. a person on a presumptıon 
of guilt cannot be supported ıs thus ın full accord both vvith the prıncıples of lavv 
as vvell as of natural fustice 
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